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DEQ S ON AND CRDER
O June 16, 1983, Admnistrative Law Judge (ALJ)

WIliamA Resneck issued the attached Decision and recormended O der.
Thereafter, General (ounsel and Respondent tinely filed exceptions to the ALJ
' s Decision and acconpanyi ng briefs, and Respondent tinely filed a response
to General Qounsel ' s excepti ons.

Pursuant to Labor GCode section 1146, Y the Agricultural Labor
Rel ations Board (ALRB or Board) has del egated its authority in this natter to
a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and reply brief, and has decided to affirm
the ALJ's rulings, findings and concl usions as nodified herein, and to adopt
hi s recommended
TITTEETTEETTTT
TITTEETTEETTTT

Y'N| section references herein are to the Galifornia Labor Gode unl ess
ot herw se speci fi ed.



Qder with modifications. 2

Nbnassi gnnent of M scel | aneous Shed Wrk to F ve D scrim nat ees

Respondent excepts to the ALJ's conclusion that it unlawful |y denied

five V\orkers,y

(hereinafter referred to as the five discrimnatees)
m scel | aneous shed work after the onion shed cl osed on January 15, 1981. V¢
find nerit in Respondent's exception and conclude that its decision not to
give any of the five discrimnatees mscel |l aneous shed work was based on
| egi ti nat e busi ness reasons.

Respondent mai ntai ns four packi ng sheds, wth the nai n ones being
the oni on shed, apricot shed and the pepper shed. Wen the oni on shed cl oses,
m scel | aneous shed work consists of repairing broken boxes, trays and pal |l ets

for various crops and doi ng general clean-up work. |t was uncontroverted that

2/ In dismssing the allegation that Respondent discrimnatorily
assi gned Ramro and Jesus Perez field work fromFebruary, 1981, through June,
1981, we do not adopt the ALJ's finding that Perez had to nake a request in
order to be eligible to be transferred fromfield work to the shed.  For
reasons discussed in this Decision, we find that there was insufficient
m scel | aneous shed work for Ramro and Jesus Perez and their enploynent in the
field was therefore not in violation of the Agricultural Labor Relations Act
(Act). Had General Gounsel shown that sufficient work was available in the
shed during this tine period, it would not have been a necessary el enent of a
prina facie case to showthat the two workers requested work. In Paul W
Bertuccio (1982) 8 ALRB No. 39, the Board specifically noted that Ramro and
Jesus were prinarily shed workers who worked year-round in the shed and t hat
they had perforned field work only for short periods of tine. As such, their
assignnent in the field beyond a short period of tine when sufficient work was
avai ['abl e in the shed coul d have been the basis for a prina facie case of a
violation of the Act, regardl ess of whether they nade a request to transfer
back to the shed.

8 Ramro Perez, Jesus Perez, M cente A sneros, Ansel no Del gado
and Jose Sandoval .

10 ALRB No. 10 2.



in 1980 and 1981 there was | ess mscel | aneous shed work to do because, in each
of those two years, the apricot crop was sold on the trees rather than as
dried fruit, thus reduci ng the anount of breakage of boxes, trays and pall ets.
In fact, in 1980, the only two di scrimnatees who had previously perforned

m scel | aneous shed work after the onion shed closed, Ramro and Jesus Perez,
were assigned to work in the fields instead of the shed after the oni on shed
cl osed.

It was admtted that | ess senior enpl oyees were retained in the
sheds after the five discrimnatees were laid off on January 15, 1981 and t hat
sone of themperforned the mscel |l aneous shed work which remai ned. However,
Respondent denonstrated that the basis for the retention of these shed
enpl oyees and their assignnent to mscel |l aneous shed work was valid and
nondi scrimnatory. Tina Bertuccio testified that the retai ned shed enpl oyees
had regul ar duties during the |ayoff period which were different than the
duties of the five discrimnatees who were laid off: nanely duties as truck
drivers, |oaders and equi pnent sal esnen. 4 Because the m scel | aneous shed

work was mninal, it was given to the retai ned shed enpl oyees as incidental

i/Although Ramro testified that he had worked driving trucks, he did not
specify what trucks he drove and further admtted he had not driven trucks
since 1975. Tina Bertuccio specifically testified that Ramro had not driven
the delivery or field crop trucks that the retained truck drivers drove. And
even though Jesus Perez testified he had | oaded ani se and cardone before, he
| i kew se admtted this had occurred several years previously. Wiile the
di scrimnatees had been assigned field work in previous years when the onion
shed closed, the retained truck drivers and | oaders who were identified by
nane had not been assigned to do field work in prior years.

10 ALRB Nb. 10 3.



work to be perforned during slow periods of twenty mnutes to
a half hour duration. V¢ therefore conclude that Respondent
did not violate sections 1153(a) and (c) by not assigning the
five discrimnatees mscel |l aneous shed work after January 15,
1981.

January 15, 1981 Layof f

Respondent al so excepts to the ALJ's finding that Respondent |aid
off the same five discrimnatees rather than give themavailable field work in
the ani se and cardone harvest during the period of January 15, 1981 (the date
they were laid off) through February 16, 1981 (the date they were rehired).

WV find no nerit inthis exception. The General (ounsel established a prinma
facie case that the five discrimnatees were denied available field work due
to thier union support. Al five were well-known uni on supporters, and two of
them Ramro and Jesus Perez, were key union |leaders. Al five discrimnatees
had previ ously worked year-round and had been given field work in prior years.
(ne discrimnatee, Vicente dsneros, had worked primarily in the field the
year before and had experience in harvesting ani se and cardone wth
Respondent. Respondent had field work available in Inez Mllegas' crew which
was harvesting ani se and cardone and occasi onal |y thi nni ng and weedi ng
lettuce. Furthernore, the failure to give the discrimnatees the field work
being perforned by Inez Mllegas’ crew contradi cted Respondent’s policy of
giving preference in assignment of work to its own workers over the enpl oyees
of labor contractor Quintero. Eght workers in Inez M11egas' crew were

suppl i ed

10 ALRB Nb. 10 4,



through Quintero. Additionally, at least four enpl oyees of Millegas' crew
were newy hired that nonth. Fnally, Respondent displayed its antiunion
aninus towards Ramro and Jesus Perez in a prior case, (see 8 ALRB Nb. 39) and
towards the five discrimnatees once it did hire themback on February 16,
1981. Respondent then segregated the five discrimnatees fromlnez M| egas'
crew even when working in the same field (see discussion infra), and one of
the discrimnatees was told by field supervisor Jose Duran in May 1981, that
the segregation was so that they woul d not "contamnate"” or nmake the workers
inlnez Villegas' crew "sick” wth the Uhion. The evidence therefore strongly
supports General (Counsel's position that Respondent was notivated by its
antiunion aninus when it denied the discrimnatees field work they had been
assigned to in the past. The burden therefore shifts to Respondent to show
that despite such union aninus it nonet hel ess woul d not have given the
discrimnatees the available field work for |egitinate nondi scri mnatory

reasons. (See Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRM 1169].)

Respondent ' s def ense consi sted of testinony by field supervisor
Duran that heavy rainfall in January 1981 restricted field work to the harvest
of ani se and cardone, work whi ch none of the discrimnatees except for Mcente
dsneros had perforned in the past. However, Respondent's defense is
unper suasi ve. Duran never testified (beyond his conclusory statenent) as to
why experience was a prerequisite to harvesting ani se or cardone or what
required skills the discrimnatees did not possess. The defense of |ack of

experience was discredited by Duran's

10 ALRB Nb. 10 5.



admssion that not all of the workers in Inez illegas' crewduring the tine
in question had worked in the harvest of anise and cardone before. See

Lhi versity Townhouses Gorp. (1982) 260 NLRB 1381 [ 109 LRRM 1321] (Enpl oyer

defense that |ayoff was because of |ack of experience discredited by hiring
enpl oyees w th no experience as painters). In fact, payroll records
i ntroduced as General Gounsel's Exhibit 10 show that four new workers in |nez
M|l egas' crew began working for Respondent for the first tinme in January
1981, L and therefore did not have any field work experi ence wth Respondent.
Additional ly, the five discrimnatees had experience thinning and weedi ng
lettuce in prior years. Respondent's records (General Gounsel's Exhibit 5)
show that Inez Mllegas' crewthinned and weeded | ettuce on January 19, 20,
and 31 and on February 2, 3, and 4. Fnally, Respondent never addressed why
Vicente dsneros, who Duran admtted had experi ence harvesting ani se and
cardone, was not given field work on January 15, 1981.

Respondent ' s defense therefore fails to overcone the General
Gounsel ' s prima facie case, and we concl ude that Respondent viol ated section
1153(a) and (c) by laying off the five discrimnatees on January 15, 1981. V¢
w |l order Respondent to pay the discrimnatees for any |osses suffered as a
resul t
TITTEETTEETTTT

L Supervi sor Duran identified Inez Vill egas' workers as experienced |ettuce
crew workers, having worked wth Respondent prior to 1981. 1Inez Mllegas, on
the other hand, renenbered that several of his workers had started to work
just a very short tine prior to January 15, 1981.

10 ALRB No. 10 6.



of this violation of the Agricultural Labor Rel ations Act (Act).gl

I ncl usi on of Jose Sandoval as a D scrinm nat ee

Respondent obj ects to the inclusion of enpl oyee Jose Sandoval as a
discrimnatee in the ALJ's recormended O der. Al though Sandoval was not naned
inthe allegation of the Gonplaint concerning the refusal to enpl oy naned shed
workers fromJanuary 15, 1981 to February 16, 1981, the ALJ included himin
his order because the prayer of relief for backpay included his nane.

However, Sandoval was only all eged as having been discrimnatorily segregated
fromthe rest of the work force and not as having been discrimnatorily |aid
of f.

The Board has traditionally held that whether or not it will find a
viol ati on based on events not alleged in a conplaint depends on whet her the
natter was fully litigated. (See Kawano, Inc. (1979) 4 ALRB No. 104, enforced
106 Cal . App. 3d 937.) The Board has al so focused on whet her the essenti al

facts are in dispute and whether the natter is closely related to the subject
natter of the conplaint. (Anderson Farns (. (1977) 3 ALRB No. 67; Gannini &
Del Chiaro Go. (1980) 6 ALRB No. 38.)

Jose Sandoval 's |ayoff and rehire situation is virtually

o Inlight of the Board s Decisions in cases Paul W Bertuccio (1979) 5

ALRB No. 5, Paul W Bertuccio (1982) 8 ALRB No. 39, Bertuccio Farns (1982) 8
ALRB No. 70, and Paul W Bertuccio (1982) 8 ALRB No. 101, finding that
Respondent has commtted violations of the ALRA and because two highly
visible union | eaders, Ramro and Jesus Perez, were the subject of
discrimnation in this case, as well as in 8 ARB No. 39, we find it
appropriate torequire in this case that Respondent nmail notices to its

enpl oyees enpl oyed fromthe date of its violation on January 15, 1981 until
the date the notice is nail ed.

10 ALRB Nb. 10 1.



identical to that of the other four discrimnatees. He was a |ong-tine shed
wor ker, was a visible union supporter, worked year-round in prior years
including performng field work, acconpanied the other four discrimnatees to
ask for work during the layoff period in question, was rehired at the same
tine and was segregated along with the other four discrimnatees fromthe rest
of the work force. Respondent's defense to the allegation of failing to give
field work was the general claimthat none of the shed workers, including Jose

. . : : 7/ :
Sandoval , had experience in cutting anise and cardone.— In Merrill Farns

(1982) 8 ALRB No. 4, we upheld the ALJ's granting of General (ounsel's notion
to anend the conplaint at the close of hearing to allege di scri mnation
agai nst an entire crew when the evidence of both General Gounsel's case and

Respondent ' s busi ness

o Orect examnation of Respondent's wtness Jose Duran, field supervisor,
by Respondent's attorney:

Q kay. And do you renenber any of the workers?
Wat happened to the workers after it closed, those
wor kers who were enpl oyed in the shed?

And why weren't those people put in Inez Ml egas'
crewto do the field work?

Because they had never been in that kind of work,
that kind wth the ani se and cardone.

A IAlot of themwere waiting for -- until we started thinning the
ettuce.

Q And was there work -- who was waiting in particul ar?

A WIlIl, the ones that usual ly cone back to the field, like Ramro
Perez, Jesus Perez, Jose Sandoval -- | don't renenber the rest.

Q Wy weren't those People taken into the field as
soon as the shed cl osed?

A Because there wasn't any work in the fields. It
was raining every day.

Q But Inez Mllegas did have a crewin the field at that tine,
didn't he?

A Yes.

Q

A

10 ALRB No. 10 8.



justification (lack of seniority and elimnation of an entire crew was
general in nature as to the entire crew Here the allegation generally
concerned the refusal to enpl oy shed workers, and Respondent's defense as to
why it did not hire the shed workers, including Sandoval, was general |y that
they did not have experience harvesting ani se and cardone.

W therefore affirmthe ALJ's inclusion of Sandoval in his
recommended Q der.

Segregation of Pro-Uhion Wrkers into a Separate O ew

W affirmthe findings and concl usions of the ALJ that Respondent
viol ated section 1153(a) and (c) by segregating seven pro-union enpl oyeesgl
into a snall crew (hereinafter referred to as the "small crew').

Al seven enpl oyees were wel | -known UFWsupporters. Feld
supervi sor Jose Duran nade statenents that the purpose of the segregation was
to prevent the discrimnatees fromorgani zing Villegas' crew A though the
records support Respondent’'s contention that the discrimnatees spent nore
than the one week in M1legas' crewand that sone of the discrimnatees worked
a substantial period of tinme in MVllegas' crewfollow ng the week of My 7,
1981, it is nonetheless clear that the small crew was segregated for
substantial periods of tine, including when they worked in the sane field as
Millegas' crew Respondent's notivation in segregating the discrimnatees is

further shown by the fact that the same day the conbi ned crews

8/ Ramro Perez, Jesus Perez, Jose Sandoval, M cente 4 sneros Ansel no
Del gado, Jorge Rodriguez and Javier (e a.

10 ALRB Nb. 10 9.



el ected union representatives, the discrimnatees were separated out fromthe
| arge crew again. General (ounsel sustained its burden of show ng a prina
faci e case of discrimnation.

Respondent ' s expl anation for the segregation i s unpersuasive
Respondent argued that it had used small crews in the past for up to three
nonths to performspecial projects or to do jobs where it was too costly to
use a large crew The evidence indicated that sone jobs, such as thinning
apricots or finishing up the thinning and weedi ng of fields, were
traditionally done by snall crews. However, the small crew was segregated
even when working the sane fields as the | arge crew where cost was not a
factor. A though Duran admtted to possibly segregating the snall crew from
the large crewin the sane field, he offered no expl anation why that woul d
happen. Wil e Respondent did denonstrate its past practice and need to enpl oy
snall crews in certain situations, and for extended periods of tine, it did
not denonstrate any need to keep a snall crew segregated froma | arge crew
working in the sane field.

The facts of this case are simlar to those in

Kawano, Inc. (1978) 4 ALRB Nb. 104, enforced 106 Cal . App. 3d 937, where the

enpl oyer unl awful |y segregated five known UFWsupporters in a snall field anay
fromthe renmaining work force in order to isolate their union activity. The
only workers in Kawano sent to work al ongsi de the union supporters were the
foreman's wfe and son. Wen another crew of workers worked in the sane
field, they worked in different parts of the field, passing the five union

workers for only short periods of tine. In the instant

10 ALRB No. 10 10.



case, the snall crewwas |ikew se segregated fromthe | arge crew by worki ng at
the opposite end of the sane field Duran's explicit statenents that the

pur pose of the segregation was to keep the discrimnatees fromorgani zi ng
Millegas' crew the lack of justification for segregating the snall crew when
working in the sane field, and the segregati on of the discrimnatees on the
sane day crewrepresentatives were el ected support the ALJ's finding that the
segregation was notivated by Respondent’'s uni on ani rrus.g/

The evi dence al so supports the ALJ's finding that Respondent
violated the Act by assigning uncultivated portions of fields to these seven
pro-uni on enpl oyees. It is true, as Respondent contends, that even M || egas
crewworked at times in uncultivated fields. However, Respondent, for anti-
uni on reasons, segregated the large crew fromthe small crew while they worked
inthe sane field, and assigned themto work the cultivated and uncul tivated
portions respectively, when it otherw se woul d have enpl oyed all workers in
one crewto work both the cultivated and uncultivated portions of the field
together. By segregating the discrimnatees based upon their union support

and giving themuncul tivated portions of the field

g/V\‘é need not deci de whether the discrimnatees in fact
continued to be segregated after My 7, 1981 because such a findi ng adds
nothing to the renedy. V¢ wll inpose a cease and desist order for the
segregation that did occur before My 7, 1981. The ALJ found that no | oss of
hours occurred as a result of the segregation and no exceptions were filed to
this finding. Therefore, our renedy of cease and desist |anguage wll be
adequate to prevent Respondent fromcontinuing to segregate the discrimnatees
fromot her crews because of their union activity.

10 ALRB Nb. 10 11.



to work, Respondent clearly signalled to its enpl oyees that

conti nued uni on support would result in discrimnatory work assi gnnents.—O/

CROER
By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent, its officers,
agents, successors and assigns shall:
1. QGease and desist from
(a) Laying off, refusing to enpl oy, or otherw se
discrimnating agai nst any agricul tural enpl oyee because of his or her
union activities or concerted activities protected by section 1152 of the
Agricul tural Labor Relations Act (Act),
(b) Segregating or assigning nore onerous work to any
agricultural enpl oyee because of his or her union activities or concerted

activities protected by section 1152

10/ Respondent' s argunent that the enpl oyees' union support is too renote to

support a violation is wthout nerit. The work stoppages and pi cketi ng
occurred in the sunmer of 1980, and are not too renote in tine to be a basis
for finding that Respondent's action was discrimnatory. (See J. R Norton
(1982) 9 ALRB No. 18.) Ramro and Jesus Perez' union activity continued when
they attended negotiations through Decenber 1982. As |late as May 1981, the
seven enpl oyees were el ecting crewrepresentatives. In any event, Duran' s
statenents that the purpose of the segregati on was to keep the di scri mnatees
fromorgani zing M || egas® crew denonstrate that Respondent's ani nus was in
fact based upon the enpl oyees' uni on support.

Smlarly, the fact that the discrimnatees did not conplain to the Uhion
about their segregation or the difficulty of the work does not overcone the
testinony of several of the discrimnatees, as well as nondi scrinm natee
enpl oyee w tnesses, which establishes the fact of discrimnation. A prina
faci e case of discrimnation does not require that an enpl oyee nake a vocal
conplaint to his union representative about discrimnation.

10 ALRB No. 10 12.



of the Act.

(c¢) Inany like or related nanner interfering
wth, restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened

necessary to effectuate the policies of the Act.

(a) Make whole Ramro Perez, Jesus Perez, Ansel no Del gado,
Jose Sandoval and Vicente dsneros for all |osses of pay and ot her econom c
| osses they have suffered as a result of the January 15, 1981 |ayoff, such
anounts to be conputed i n accordance w th establ i shed Board precedents pl us
Interest thereon conputed in accordance wth the decision in Lu-Bte Farns,
Inc. (1980) 8 ALRB No. 55.

(b) Preserve and, upon request, nake avail abl e
to the Board and its agents, for examnation, photocopyi ng, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Oder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this

Qder, to all agricultural enployees enpl oyed by

10 ALARB Nb. 10 13.



Respondent at any tine during the period fromJanuary 1981 until the date on
which the said Notice is nail ed.

(e) Post copies of the attached Notice, in all appropriate
| anguages, in conspi cuous places on its property for sixty (60) days, the
period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been
altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Cirector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nmay have
concerning the Notice or their rights under the Act. The Regional DO rector
shal| determne a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor tinme lost at this
readi ng and during the questi on-and-answer peri od.

(g0 Notify the Regional Orector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wthits terns, and continue to
LITETTETTETTTT]

LITETTETTETTTT]
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report periodically thereafter, at the Regional Drector's request, until

full conpliance is achi eved.

Dated: March 9, 1984
AFRED H SONG Chai rnman
JORGE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

10 ALRB No. 10 15.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigatin charﬁes that were filed in the Salinas Regional (fice,
the General (ounsel of the Agricultural Labor Relations Board issued a
conpl aint which alleged that we had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board found
that we did violate the [aw by |aying off five enpl oyees because of their
union activity, and by segregating pro-union workers into a separate crew
and assigning themnore difficult work.

The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in CGalifornia these rights:

1. To organi ze yoursel ves;

2. To form join, or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a union
to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng conditions
throag a union chosen by a najority of the enpl oyees and certified by the

ar d;
5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL MOT reassi gn any enpl oyee to | ess desirabl e work, or refuse to enpl oy
any enpl oyee or separate any enpl oyee fromother enpl oyees because he or she
has engaged in union activity or any other protected concerted activity.

VEE WLL pay Ramiro Perez, Jesus Perez, Ansel no Del gado, Jose Sandoval and
M cente d sneros backpay for all economc | osses they suffered as a resul t
of our refusal to enploy themfromJanuary 15, 1981 to February 16, 1981.
Cat ed: PALL BERTUQQ O

By:
(Representati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricultural Labor Relations Board. One
office is located at 112 Boronda Road, Salinas, California 93907. The

t el ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE

16.
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CASE SUMARY

PALL BERTUCO O 10 ALRB Nb. 10
CGase No. 81-C& 75-SAL

ALJ DEQ S ON

The ALJ found that Respondent unl awf ul I?; di scrimnated agai nst five shed
workers because of thelr union support by not assigning them m scel | aneous
shed work or field work fromJanuary 15, 1981 through February 16, 1981. The
ALJ included in the renedial order the nane of one worker not specifically
named in the conplaint on the basis that the worker's nane appeared general |y
inthe prayer of relief for backpay. The ALJ al so concl uded that Respondent
unl awf ul | y segregat ed seven prouni on supporters froma |arger, regul ar crew
for nost of approxinmately five nonths and unl awful | y assi gned t hem nor e
difficult work in uncultivated portions of fields. The ALJ di sm ssed

all egations that Respondent discrimnatorily assigned two key union supporters
to field work rather than giving themshed work, that Respondent unlawful |y
del ayed the rehiring of a union supporter for a week upon that enployee's
return fromMxico, and that Respondent failed to bargain about the fornation
of the snall crew of seven prouni on supporters who were segregated fromthe

| arger, regular crew

BOARD DEAQ S ON

The Board affirned the findings, rulings, and conclusions of the ALJ, wth
nodi fications. The Board reversed the ALJ's finding that Respondent

unlawf ul Iy deni ed the five shed workers mscel | aneous shed work, finding

I nstead that Respondent had successfully shown that it had a | egitinate,

nondi scrimnatory reason for assigning such work to other workers in the shed
who were performng their regular duties. The Board, however, affirned the
ALJ's finding that Respondent unlawful ly denied the five shed workers
avai | abl e field work. The Board upheld the inclusion in the renedial Qder of
the worker not naned in the conplaint on the basis that the matter was fully
litigated as to that enpl oyee.

The Board held that it did not need to decide whether, in fact, Respondent
unl awful |y segregated the snal |l crew of seven prounion workers fromMy 7,
1981 to the end of June 1981, since the evidence established that Respondent
unlawful |y segregated the small crewprior to May 7 and the renedy was
general ly a cease and desi st order.

* * *

This Case Sunmmary is furnished for infornation only and is not an official
statement of the case, or of the ALRB.

* * *
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and
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Juan F. Ramrez, Esq.
Jose B. Martinez, Esq.
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CEQOS ON
STATEMENT GF THE CASE

WLLIAMA RESNECK, Administrative Law Judge:
This case was heard before ne in Hollister, CGalifornia, on Novenber 17,
22, and 23, 1982 and invol ves six unfair |abor practice charges. The original

Gonpl ai nt i ssued on



August 3, 1982 based on charges filed agai nst Respondent on June 8, 1982. (n
Sept enber 28, 1982 General (ounsel filed a Frst Anended Conpl ai nt addi ng an
additional allegation, and on Novenber 9, 1982 General Counsel filed a Second
Arended Qonplaint. Fnally, at the hearing, General (ounsel further anended
the Conpl aint by adding an additional allegation of refusal to rehire, an
allegation that two named di scri mnatees were assigned nore arduous work, and
a nodification of the renedy for one of the discrimnatees. The anendnents
nade by notion at the hearing were reduced to witing and served on Novenber
30, 1982.
The unfair |abor practice charges essentially involve the foll ow ng

al | egati ons:

1. Refusal to rehire Ramro Perez, Jesus Perez, Ansel no
Del gado, Jose Sandoval and Vicente dsneros fromthe period January 15,
1981 to February 14, 1981.

2. Refusal to rehire Javier Geja on March 25, 1981

3. The segregation of pro-UAWworkers, including the above
discrimnatees into a separate crew fromFebruary 16 through June 1981.

4. Assigning Ramiro Perez and Jesus Perez to do field work
rather than shed work.

5. Dscrimnatory acts against all the above di scrimnatees by
assi gni ng them nore arduous work, and

6. Refusal to bargain by unilaterally introduci ng new work

assi gnnent s.



Respondent denies coomtting any unfair |abor practice charges.
Respondent, however, admtted in its Answer the jurisdictional allegations
of the Gonpl aint and the supervisorial status of Jose Duran and | nez
M || egas.

Al parties were given full opportunity to participate, and. General
Gounsel and enpl oyer were represented at the hearing. After the close of
the hearing, General Gounsel and the enpl oyer filed Briefs.

Based upon the entire record, including ny observations of the
w tnesses, and after full consideration of the Briefs by the parties, |

nake the fol | ow ng:

H NO NS G- FACT
I
JUR SO CTT AN
Enpl oyer stipulated it is an agricultural enpl oyer wthin Section
1140. 4(c) of the Act, and that the United FarmVWrkers is a | abor organi zati on

w thin the neaning of Section 1140.4(f), and | so find.
I
THE BEMPLOYER S CPERATI ON

Paul W Bertuccio is a sole proprietor of his farmng operation, assisted

by his wfe, Tina Bertuccio, who works wth himon the ranch. M. Bertuccio
nakes deci si ons concer ni ng operations of the ranch, while Ms. Bertucci o nakes

decisions in certain areas and exerci ses supervisory authority
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over the enpl oyees. The Bertucci os enpl oy several forenen, and bel ow the
forenen are subforenen, or "lead nen". The principal business of
Respondent is the raising of produce, packing the produce i n packi ng sheds
and shi pping themto non-retail deal ers.

The conpany grows nunerous crops, including but not limted to, |ettuce,
onions, ornanental corn, gourds, wal nuts, green peppers, sugar beets
apricots, tonmatoes, squash, garlic, cardoni, and anise. The crops are grown
on approxi mately 2,500 acres located in the vicinity of Hollister, San Benito
Qounty, Galifornia. The ranch areas are not contiguous, and are found in
several different locations ranging fromnear the town of Hollister to
approxi mately 15 mles anay. O the total acreage operated by Respondent,
approxi mately one-hal f is | eased | and.

In addition, Respondent naintains a retail produce stand |ocated at the
conpany headquarters near Hollister which is operated by Tina Bertuccio. At
the sane | ocati on Respondent nai ntai ns four packi ng sheds, wth the mai n ones
bei ng the oni on shed, the apricot shed and the pepper shed. Respondent's
office is located at the sane |ocation, near the sheds and retail store.

In late 1977 the UFWorgani zed the agricul tural enpl oyees of Respondent .
This organi zational drive led to an election on Qctober 17, 1977, which the
UFWwon.  Respondent objected to the election. The Board certified the UFWas

the coll ective



bar gai ni ng representative of Respondent's agricultural enpl oyees on Novenber
17, 1978. A certification and negotiating coomttee was forned by Respondent's
enpl oyees, and during 1979 the UFW the negotiating coormttee and the
Bertuccios nmet in several bargai ning sessions. No contract had been agreed to
by the parties at the tine of the hearing of this natter.
[11
THE O SCR M NATEES

The al l eged unfair |abor practices here run fromJanuary through June,
1981 and i nvol ve seven naned di scrimnatees. The allegations range from
refusal to hire, segregation into a separate crew the assignnent of nore
arduous work, a refusal to transfer two of the discrimnatees fromfield work
to shed work, and a refusal to bargain about the alleged unilateral changes.
The seven discrimnatees are:. Ramro Perez, Jesus Perez, Javier Cgja, Ansel no
Del gado, Jorge Rodriguez, Jose Sandoval and M cente O sneros. Accordingly, in
order to understand the context of these present charges, each of the
di scrimnatee's background w Il be exam ned.

A  Ramro Perezz. Ramro has worked for Respondent since 1973,

primarily as an enpl oyee in the sheds. He would pile boxes in bins, nail,
| oan and unl oad, and repair pallets. H was el ected president of the union

negotiating commttee



in Decenber 1978 and participated in negotiating sessions in 1979 and 1980
(GC Ex. 8)y He also actively participated i n work stoppages in the sunmer
of 1980 and picketed at the 1980 Glroy Garlic Festival. In a prior ALRB pro-
ceedi ng i nvol vi ng Respondent, Respondent was found guilty of a discrimnatory
refusal to transfer Ramro Perez fromfield work to the onion shed. Paul W
Bertuccio (1982) 8 ALRB Nb. 39, pp.6-9.

B. Jesus Perez: Jesus has been an enpl oyee of Respondent since 1960

and is the uncle of Ramro. He was an active union supporter and parti ci pat ed
in various union activities, including attendance at negoti ati on sessions and
attendance at union neetings. He participated in the el ection of crew
representatives, was a nenber of the negotiating coomttee, participated in
the 1980 work stoppage, and picketed at the Glroy Garlic Festival.

Respondent was al so found guilty of discrimnatory conduct against himin a
prior ALRB proceeding, refusing to transfer himfromfield work to shed work,
prinarily because of his close working relationship and famlial relationship
wth Ramro Perez. Paul W Bertuccio (1982) 8 ALRB No. 39, pp. 2-6.

1/ General Gounsel's exhibits wll be designated (GC Ex.__) Respondent's
exhibits wll be designated (Resp.Ex. ). References to the transcripts
of the proceedings wll be a Ronan Nuneral, | through 111, indicating the

transcript volune, followed by the page nunber of that vol une.
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C Javier Geja: Javier began working for Respondent in 1976

and was al so a strong union activist. He organi zed the work stoppages in
1980, approached supervi sors regardi ng grievance and conpl ai nts from
enpl oyees about working conditions, was a nenber of the negotiating
coomttee and was found by the ALRB to be a strong union activist in a
prior unfair labor practice proceed ng invol ving Respondent. Bertuccio
Farns (1982) 8 ALRB No. 70, p.2.

D Ansel no Del gado: Ansel no has worked for Respondent

since 1962 as a shed worker. He attended negotiation sessions in
1980 and participated in the work stoppages and the Alroy Garlic
Festival as a picket.

E Jorge Rodriguez: Jorge began working for Respondent in
May 1980 and worked in the fields until August 1980 when he was

assigned to the onion shed at his request. He was al so a union
activist, nanmed a crewrepresentative, and attended negoti ati on
sessi ons.

F. Jose Sandoval : Jose has worked for Respondent since

1970, prinarily as a shed worker. He was al so an active uni on nenber,
participating in union neetings, voting on proposal s and attendi ng
negotiating sessions. He also participated in the work stoppages of
1980 and the picketing at the Glroy Garlic Festival. He also had a
cl ose association wth Ramro Perez, as he would ride to work daily

w th himand acconpani ed hi meach tine they went to ask Respondent for

wor K. 2/

2/ The association wth Ramro is critical since the ALRB found In a prior
unfair |abor practice proceedi n? i nvol vi ng Respondent that Jesus Perez was

di scri mnated agai nst because of his relationship wth Ramro Perez. Paul W
Bertuccio (1982) 8 AARB Nb. 39, p.5
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G Mcente dsneros: M cente began working for Respondent in

1979 performng various jobs such as watering | ettuce boxes out in the
field, working in ani se and cardoni, and thi nning and hoei ng work. He al so
worked in the onion shed. Mcente was a nenber of the union, attended

uni on neetings and actively participated, including voting on proposal s
and attendi ng negotiation sessions. He participated in the 1980 work
stoppages, the 1980 Glroy Garlic Festival picketing, and regularly wore a
UFW but t on.

ANALYS' S AND GONCLUS ONS

. REFUSAL TO REH RE

There is no factual dispute that Vicente 0 snero, Ansel no
Del gado, Jesus Perez, Ramro Perez, and Jose Sandoval were laid off on
January 15 and re-hired on February 16. The issue arises as to whet her
the lay-of f was notivated because of Respondent’'s anti-uni on ani hus and
its know edge of the discrimnatees' participation in protected activity
as the General (ounsel clains; or whether the lay-offs were due to | ack of

avai l abl e work during the tine period in question.g—/

Wien the oni on shed was cl osed on January 15, General

Qounsel argues that either the naned di scri m natees

3/ Athough Jose Sandoval is not specifically nentioned in the charging
allegations of the Conplaint wth reference to the |ay-off and di scrimnatory
refusal to rehire during this period, he is one of the agricultural enpl oyees
alleged in Paragraph 4 of the Second Arended Conpl ai nt for whoma renedy Is
sought in Paragraph 2 (f) of the Prayer for Relief (GC Ex. 1-L) Accordingly,
he I's one of the discrimnatees for whomrelief would be appropriate, if

di scrimnatory conduct is found.
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shoul d have been gi ven m scel | aneous work around the oni on shed, or shoul d
have been assigned to Inez Mllega' s crewdoing field work during this period.
Micente dsneros testified that he asked for work once during this period.
Ramro Perez testified that M cente acconpani ed themon anot her occasi on when
they all went to ask for work. Ansel no Del gado acconpani ed Ramro and Jesus
Perez when they went to ask Respondent for work. Jesus Perez acconpani ed
Ramro when he went to ask for work at Respondent’'s, and al t hough he di d not
renenber the exact nunber of tines, it was perhaps as nany as three or four
tinmes. Ramro Perez testified that he asked for work on three occasi ons, and
that when he did so, Jose, Anselno and Vicente all acconpanied him Fnally,
Jose Sandoval testified that he acconpani ed Ramro and Jesus when they went to
ask for work.

Respondent offers several defenses. Frst, the workers who
continued to work around the shed after January 15, 1981 were truck drivers,
| oaders and shed workers who never worked in the fields. Mreover, Respondent
contends that the discrimnatees were not hired to do field work, since the
only field work available during this period was harvesting ani se and cardoni,
and that the discrimnatees, except for Micente dsneros, had no prior
experience in harvesting anise and cardoni. HFnally, Respondent argues that
there was no work avail abl e since during January 1981 the rainfall was

unusual |y heavey, curtailing Respondent's field operations.



In the past both Jesus and Ramro Perez had been prinarily shed
workers. In a prior proceedi ng Jesus Perez had been found to be prinarily a
shed worker and had perforned tasks in the shed off and on since 1960.
Mbreover, Ramiro had worked for Respondent since 1973 and he had been
prinarily enployed in the shed year round. Their work in the shed had been to
fix boxes, trays and | oad and sort sacks and produce, and clean up. Mbreover,
Ramro Perez was also trained as a fork lift operator and both Ramro and
Jesus Perez had nore seniority over the workers hired to do the shed work
during this period.

Ansel no Del gado had worked for Respondent since 1962 and was al so a
shed worker. Accordingly, he al so had nore seniority than those retai ned to
work in the shed. Anselno Delgado did not testify at the hearing. The
renmai ni ng di scrimnatee, M cente dsneros, had had prior experience harvesting
ani se and cardoni and thus coul d have been enployed in the field. In
addition, during this tinme period fromJanuary to February, new enpl oyees wth
| ess experience or no experience were hired to do field work. Finally,
enpl oyees fromthe | abor contractor, Quintero, were hired during this tine
period in contradiction of Respondent's express policy to give preference to
its own enpl oyees before using those forma | abor contractor.

In order to establish a prima facie case of discrimnation the

General ounsel nust show by a preponder ance
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of evidence that the enpl oyees invol ved were engaged in protected activities;
that Respondent had know edge of such activities; and there was somne
connection or causal relationship between the protected activities and the
discrimnation. Nshi Geenhouse (1981) 7 ALRB No. 18. InJ. R Norton
Gonpany (1983) 9 ALRB Nb. 18, the Board found that past union activities of

the discrimnatees were sufficient to satisfy the preponderance of evi dence
needed for the present charges when the Respondent changed its policy of
giving preference to workers with nore seniority. Exactly the sane sort of
conduct is involved here.

Prelimnarily, Respondent has sufficient know edge of each of the
discrimnatee's union activity to support the requisite know edge. Not only
were Ramro Perez and Jesus Perez found by the Board to be strong union
activists in prior ALRB hearings, but all discrimnatees had actively
participated in picketing, work stoppages and negoti ations between the em
ployer and the union. In addition, all discrimnatees either had been shed
workers in the past, or, in the case of Micente dsneros, had the requisite
experience to do the field work that was available during this period.
Further, Respondent's policy of giving preference to senior enpl oyees and
preference to its own workers rather than those provided by the | abor
contractor Quintero, was directly contradicted by its hiring practices during
the relevant tine. Accordingly, |I find by a preponderance of the evidence

that General Qounsel has sustai ned its burden here.
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1. REFUSAL TO REH RE JAV IR BJA

Javi er has been working for Respondent since 1976 to the present,
except for 1978. In Decenber 1980 he |l eft for Mexico. Javier testified
that he did not say how |l ong he woul d be gone, while Tina Bertuccio
testified that he told her he would return in tw weeks. Tina al so
testified that she narked on his enpl oynent records that he woul d only be
gone two weeks (Resp. Ex.D.

Javier testified that he returned to work on March 24 and asked for
work on March 25. He testified that he agai n asked for work three or four
days later, and again the follow ng day. He testified that he was hired
appr oxi nat el y one week after he returned fromMexi co and ot her people wth
| ess experience were hired before him

Tina testified that he returned on March 27, and when he asked for
work he was told to go see Duran. He did not see Duran until three or four
days later, and he started work on April 3. Respondent al so contends that no
new workers were hired on April 1 or 2.

There is no question of enpl oyer know edge of Javier’s uni on
activities, since he was found in a prior ALRB proceeding to be a strong uni on
activist. Thus Respondent's contention that his union activity was too
renote, since it involved activities in 1980, is rejected since it is clear
that Javier was actively engaged in union activities throughout his term of

enpl oynent. However, | do not find that
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General ounsel has established by a preponderance of the evidence that the
del ay of approxinately one week in hiring Javier was due to any discrimnation
agai nst hi mbecause of his union activity. If Javier's testinony is to be
bel i eved, he did not advise Tina Bertucci o when he woul d be returning from
Mexi co. If her testinony is to be believed, he told her he would return in
two weeks. In any event, he was absent for four nonths. Uhder those
circunstances | find that the enpl oyer did not discrimnate agai nst hi mby
finding himenpl oynent wthin three or four days after he went to see Duran as
I nst ruct ed.

1. THE SEGREGATI ON GF PRO UN ON WIRKERS | NTO A SEPARATE CREW FROM
FEBRUARY 16 THROUGH JUNE 1981.

There is no dispute that when the alleged discrimnatees returned to
work they were forned into a snall crew conposed of Jesus Perez, Ansel no
Del gado, Jose Sandoval , Jorge Rodriquez, Javier Cgja, M cente dsneros and
Ramro Perez. Inez Mllegas, the foreman of the crew, confirned that in his
testinony (1:61-62). It is al so acknow edged that this snall crew worked
separately during this tine period except for about a week (1:72). MIlegas
al so acknow edged that while the workers were together for that week they had
a neeting and el ected Javier Ceja as crew representative (1:73). It was al so
admtted that Duran ordered himto separate out the above-naned di scri m nat ees

intoasnall crewimed ately after the election (I:74-75).
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General Gounsel contends that the only purpose for this small crew
was to segregate the active union supporters fromthe renai nder of the
workers, and thus intimdate themand interfere with their organizationa
rights. Respondent contends that it is comon practice to have snall crews
and that no inference should be drawn in and of itself fromthe very existence
of a small cremw However, General Gounsel counters that al though Respondent
nay have had small crews, no snmall crews worked al one wthout a forenman for
this period of tine in the past.

General Gounsel contends that the real notive for this snall crew was
borne out by the statenent of Jose Duran, supervisor, when he told Ramro
Perez that the snall crew woul d contamnate and sicken Inez's regul ar crew
(1:84) Vicente Asneros also testified that he overheard Duran say he had "an
order fromthe old nan" [Paul Bertuccio] not tojoin the snall crewto Inez's
regul ar crew because it would contamnate Inez's crew (11:55). Santiago
Barraj as (a non-di scrimnatee) overheard Duran comment to Inez that a snal
crew woul d nake people sick if joined wth Inez's crew (11:41). Wen Duran
was questioned about this statenent, he "did not renenber” naking such a
statenent (111:22). FHnally, Inez Mllegas acknow edged that Duran told him
to separate out the small crew again after the neeting where both crews had

been joined and the crew representatives had been el ected (1:74-75).
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The evi dence overwhel mngly supports General Gounsel's contention
that the existence and segregation of the snall crew was prohibited
discrimnatory conduct. Prelimnarily, all of the nenbers in this small crew
were the nost active union participants i n Respondent's enpl oy. In fact,
Ramro Perez, Jesus Perez and Javier Ggja had all been naned di scrimnatees in
prior ALRB proceedi ngs invol ving Respondent. To establish the enpl oyer
engaged i n unl awful discrimnation, General (ounsel nust prove by a
pr eponder ance of the evi dence that the enpl oyees were engaged i n union
activities or other protected concerted activities, that the enpl oyer had
know edge of that activity, and that there is a causal relationship between
the activity and the act of discrimnation. Tejon Agricultural Partners
(1982) 8 ALRB No. 92, p.9. QOice it is established that protected activity

was. the basis for the enployer's action, the burden then shifts to the

enpl oyer to showthat it woul d have taken that action even absent protected
activity. Nshi Geenhouse (1981) 7 ALRB No. 18; Wight Line. Inc. (1980) 251
NLRB 1083, 105 LRRM 1169.

Enpl oyer has offered no justification, nor canit, for the prol onged
exi stence of this snall crew Mreover, direct evidence was gi ven whi ch was
unrefuted that the notivation of the enpl oyer was the union activity of the
nenbers of the snall crew Fnally, it is nore than coincidental that after

the small crew had been joined to the | arge
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crew for a week, once the crewrepresentatives were elected in a neeting from
the conbi ned crews, including one of the nenbers of the small crew the snall
crew was i rmedi atel y separated and segregat ed again fromthe renai ni ng workers
the followng day. Therefore, | find enployer's action here discrimnatory
and prohi bited by the Act.

V. ASS QN NG RAM RO PEREZ AND JESUS PEREZ H H D WIRK RATHER THAN SHED
VWRK

In Paul W Bertuccio (1982) 8 ALRB Nb. 39, it was hel d that
Respondent had viol ated Section 1153 (c¢) and (a) of the Act by transferring

Jesus and Ramro Perez fromtheir usual assignnents in the packi ng shed to
work in the fields. General Gounsel contends that Respondent continued this
unl awful practice by its assignnents of Jesus and Ramiro Perez to do field
work for the period February to June.

Respondent contends that there is no discrimnatory conduct because
there is no evidence that the oni on shed work was nore agreeabl e or |ess
arduous than the field work. Further, Respondent points out that neither
Ramro nor Jesus Perez ever requested return to the onion shed after their
assignnent to field work in February 1981 until the onion operation commenced
in June 1981.

This last argurment of Respondent is the nost convincing. No evidence
was presented that either Ramro or Jesus Perez at any tine during the four

nonths they were assigned to field work ever protested to Respondent or re-
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quested a transfer to the onion shed. Mreover, in the prior ALRB proceedi ng
the Board found that Respondent had sufficiently justified that his operations
required flexibility in assigning and reassi gning workers. Thus the Board
held that the nere transfer of Jesus Perez to the field in and of itself was
not sufficient to support a finding of discrimnation by Respondent (8 ALRB
Nb. 39, p.5). Further, in the prior ALRB proceedi ng, both Jesus and Ramro
Perez had specifically requested a reassignnent fromfield work to shed work.
S nce the record i s devoid of any such request here, | find that General
Qounsel has failed to establish an unfair |abor practice.

V. 0O SCRMNATCRY WRK ASSI GNMENTS

General Gounsel contends that not only was the exi stence of the snall
crewin itself discrimnatory, but that the work assignments given to this
snall crewwere also discrimnatory. Specifically, General CGounsel contends
that the small crewwas assigned fields that had not been cultivated and that
it was al so assigned to pull weeds by hand. Respondent contends that all crews
occasional Iy had to work in uncultivated fields, and that it did not affect
the wages or hours of a crewpaid an hourly basis. Further, Respondent
contends that nenbers of the snall crew never protested, and thus it had no

opportunity to renedy any clai ned unfair practices.
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Prelimnarily, the evidence overwhel mngly established that the snall
crew was given uncul tivated portions of the field while the regul ar crew was
not given such assignnents. Felix Rodriguez (a non-di scrimnatee) who wor ked
inlnez Mllegas's crewfromJanuary through March testified that on three
separ at e occasi ons when both crews worked in the same field, the snall crews
portion of the field was not cultivated, which nade it harder for their
nenbers to work. (11:3-6). Santiago Barrajas (a non-di scrimnatee) worked in
Inez Mllegas's crewin 1981 fromFebruary through April. On two different
occasions in tw different fields he observed a small crewworking in the sane
field, but their portion of the field was not cultivated (11:36-40). M cente
dsneros also testified that Inez's crews had the cultivated side of the field
while their side was not cultivated (11:54). Javier Ggja also testified that
while they worked in the sane field as Inez Mllegas's crewtheir part of the
field was not cultivated (11:102).

Enpl oyer' s conduct here is alleged to have viol ated Section 1153(c)
whi ch requires a show ng that enployer's discrimnatory conduct reasonably
tended "to encourage or di scourage nenbership in any |labor organization." In
Merrill Farns (1982) 8 ALRB No. 4, the Board upheld the finding of the

Admini strative Law Judge that giving | ess assistance to pro-uni on workers than

others is a violation
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of 1153(c). S mlarly in Kawano (1977) 3 ALRB No. 54, re-assigning a known
uni on supporter to a nore difficult turf (fromtonato-spraying to picking) has
been held to be a violation of Section 1153(c) where the re-assignnent was

because of union activity or union synpathy. Further in Sam Andrews & Sons

(1977) 3 ALRB No. 45, retaliating agai nst pro-union enpl oyees by requiring
themto weed wth a six-inch knife instead of the usual |ong-handl ed tool was
found to be discrimnation and therefore a violation of Section 1153(c).
The record here simlarly supports a finding of such

discrimnation. Athough all enpl oyees were paid by the hour and thus not
subj ect to any economc penalty, nunerous testinony throughout the hearing
fromthe wtnesses cited above enphasized the greater difficulty in
dealing wth uncul tivated fields. Mreover, the enpl oyees woul d certainly
be i nhi bited or di scouraged frompro-union activities if they thought that
such support would lead themto a nore difficult work assi gnnent.
Accordingly, | find the enployer guilty of this violation also.

M. REFUSAL TO BARGAIN BY UN LATERALLY | NTRCDUO NG NEWWRK
ASS G\MENTS:

This allegation basically incorporates charges in the earlier
al l egations and seeks a nake-whol e renedy for what is alleged to be a

unil ateral refusal to bargain.
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General ounsel contends that segregating a group of people into one crew and
keepi ng themtogether in a snall crewfor this unprecedented length of tine is
a unilateral change in working conditions and thus viol ates the enpl oyer's
duty to bargain prior to making such changes. General Gounsel further
requests that if aviolationis found, that its enpl oyees be made whol e for
such | osses as defined by Adans Dairy (1978) 4 ALRB No. 24.

During the hearing it was pointed out by Respondent’'s counsel, and
agreed to by General Qounsel, that there was no precedent one way or the other
concerning the applicability of the nake-whole remedy to a unilateral change
situation. (1:8-9). Mreover, inits Brief, Gneral Gounsel did not directly
address this problem nor did it offer any authorities to support the
i mposi tion of such a renedy here.

Respondent contends that there is no evidence that the work
assi gnnents given to the snall crewwere any different fromthose given in the
past. Mreover, Respondent points both to its past practice of assigning
workers to a snall crew and the busi ness necessity for using snall crews. The
records support Respondent's contention that snall crews have been used in the
past (GCEx.3 &4). Hnaly, Goffrey Gega, Respondent's negoti at or,
testified that the UPWnegotiators never raised the issue of snall crews as a
subj ect of bargaining or a unilateral change either prior to or subsequent to

the charge in this case (1:130-131). That testinony went unrebutt ed.
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Accordingly, both the | ack of evidence and the | ack of precedent

conpel ne to dismss this charge.

QONCLUSI ONSs OF LAW

Based on the foregoing, | nake the foll ow ng concl usi ons of | aw
1. PAL W BERTUXJOis a sole proprietorship engaged in agricul ture and
Is an agricultural enployer wthin the neaning of 81140.4(c) of the Act.
2. WNTED FARMWIRKERS F AVMRCA ALFFAQ is a | abor organi zation
w thin the neaning of 81140(f) of the Act.
3. The enpl oyer engaged in unfair |abor practices wthin the neani ng
of 81153(a) and 81153 (c) of the Act.
4. The unfair |abor practices affected agriculture within the
meani ng of 81140.4(a) of the Act.

h the basis of the entire record and on the Fndings of Fact and
Goncl usions of Law, and pursuant to 81160.3 of the Act, | hereby issue the

fol | ow ng recomended:

ORDER

Respondent, its officers, agents, successors and assigns shall:

1. GCease and desi st from
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a. Failing or refusing to hire or rehire, reassigning to nore
oner ous work, segregating pro-uni on enpl oyees, or otherw se discrimnating
agai nst, any agricultural enployee in regard to hire or tenure of enpl oy-
nent or any termor condition of enpl oynent because he has engaged in
union activity or other concerted activity protected by Section 1152 of
the Agricultural Labor Relations Act (Act).

b. Inany like or related manner interfering with, restraining,
or coercing any agricultural enpl oyee in the exercise of the rights
guar ant eed by Section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act.

a. Mke whole Ramro Perez, Jesus Perez, Ansel no Del gado, Jose
Sandoval and Micente dsneros for all |osses of pay and ot her econom c | osses
they have suffered as a result of the discrimnati on agai nst them such
anounts to be conputed in accordance wth established Board precedents, plus
interest thereon conputed i n accordance with the decision in Lu-Bte Farns,
Inc. (1980) 8 ALRB No. 55.

b. Preserve and, upon request, nmake available to the Board and its
agents, for examnation, photocopying, and otherw se copying, all payroll
records, social security paynent records, tine cards, personnel records and

reports, and
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all other records rel evant and necessary to a determnation, by the Regional
Orector, of the backpay period and the anount of backpay due under the terns
of this Qder.

c. Sgnthe Notice to Agricultural Enpl oyees attached hereto and,
after its translation by a Board agent into all appropriate | anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

d. Mil copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Qder, to all
agricul tural enpl oyees enpl oyed by Respondent at any tine during the
period fromJanuary 1981 until the date on which the said Notice is
nai | ed.

e. Post copies of the attached Notice, in all appropriate
| anguages, in conspi cuous places on its property for sixty (60) days, the
period(s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any Noti ce which has been al tered, defaced,
covered or renoved.

f. Arrange for a representati ve of Respondent or a Board agent to
distribute and read the attached Notice, in all appropriate |anguages, to all
of its enpl oyees on conpany tine and property at tine(s) and place(s) to be
determned by the Regional Drector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and

nanagenent, to answer any questions
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t he enpl oyees nay have concerning the Notice or their rights under the Act.
The Regional Drector shall determne a reasonable rate of conpensation to be
pai d by Respondent to all non-hourly wage enpl oyees in order to conpensate
themfor tinme lost at this reading and during the questi on-and-answer peri od.
g. Notify the Regional Drector inwiting, wthin 30 days after the
date of issuance of this Oder, of the steps Respondent has taken to conply
wthits terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.
Dated: June 9, 1983.

A lsam. 0. Aewnst

WLLIAM A RESNECK,
Admni strative Law Judge

- 24 -



NOT CE TO ACR QLTURAL EMPLOYEE

After investigatin charﬁes that were filed in the Salinas Regional Gfice,
the General Counsel of the Agricultural Labor Relations Board issued a

conpl ai nt which all eged that we had violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found that
we did violate the law by refusing to rehire five enpl oyees because of their
union activity, by segregation of pro-union workers into a separate crew and
by assigning that crew nore arduous wor K.

The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ al so want to tell ?/ou that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a uni on

to represent you; _ o

To bar %al n wth your enpl oyer about your wages and working conditions

throgg a union chosen by a najority of the enployees and certified by the
ar d;

5. To act together wth other workers to hel p and protect one anot her; and

6. To decide not to do any of these things.

> whe

Because it is true that you have these rights, we promse that:

VEE WLL NOT reassign any enpl oyee to | ess desirabl e work, or refuse to rehire
any enpl oyee or seﬁr egat e any enpl oyee because he has engaged in union
activity or any other protected concerted activity.

VEE WLL pay Ramiro Perez, Jesus Perez, Ansel no Del gado, Jose Sandoval and
M cente d sneros backpay for all economc | osses they have suffered as a
result of our refusal to rehire them

PALL W BERTUXO O

By:

Representati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nmay contact any office of the Agricultural Labor Relations Board. e
office is located at 112 Boronda Road, Salinas, CA 93907. The tel ephone
nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.
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