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SUPALEMENTAL DEJ 9 ON AND RER
h Gctober 5, 1983, Administrative Law Judge (ALJ) Thonas M
Sobel issued the attached Suppl enental Decision. Thereafter, Respondent C
Mondavi and Sons, General unsel and Charging Party, the Lhited Farm
Vérkers of Anerica, AH.-AQ all filed tinely exceptions to the ALJ's

Suppl enent al  Deci sion wth supporting briefs.

Pursuant to the provisions of Labor (ode section 1146, the
Agricultural Labor Relations Board (Board) has del egated its authority in
this natter to a three-nenber panel .

The Board has consi dered the record and the attached
Suppl enental Decision in light of the exceptions and briefs and has deci ded
to affirmthe rulings, findings and concl usions of the ALJ except as
nodi fied herein and to remand to the ALJ for consideration of the proposed
backpay specifications inlight of J. R Norton (1984) 10 ALRB Nbo. 12.

In accordance wth our Decision in Hgh & Mghty Farns




(1982) 8 ALRB No. 100, we hereby nodify our previously issued Qder inthis
natter to reflect that effective wth the date of the issuance of this
Suppl enental Decision, interest shall be awarded herein pursuant to our

Decisionin Lu-Bte Farns, Inc. (1982) 8 ALRB Nbo. 55.

V¢ ot herw se adopt the ALJ's Decision and renand for the ALJ to
exercise his discretion whether or not to reopen the record and order
recal cul ation of the fringe benefit portion of the nake-whol e anard in
accordance wth our DecisioninJ. R Norton, supra.
R

This natter is hereby renanded to the ALJ for proceed ngs
consistent wth the above Decision and J. R Norton (1984.) 10 ALRB No. 12.

Further, the interest to be paid on the award in this proceeding, if any,
shal | henceforth be assessed in accordance wth Lu-Ete, Inc. (1982) 8 ALRB
Nb. 55.

Dated: April 18, 1984

AFREDH SONG Chai rnan

JON P. MCARTHY, Menfer

JERME R WADE Mnber

10 ALRB No. 19 2.
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C MO\DAV & NS 10 ARB Nb. 19

dba CHARLES KRUG WNERY (6 ALRB No. 30)

(LR (4 ALRB No. 52)
Gase . 77-(&21-S

AJ DEOS N

The ALJ determined that Respondent woul d not receive credit in the conputation
of nakewhol e speci fications for admnistrative costs inposed by an entity
engaged by Respondent to administer fringe benefits to its enpl oyees.
Respondent al so was not credited for the anount of union dues that woul d have
been assessed agal nst enpl oyees had Respondent signed a contract wth the
Lhited FarmVWrkers of Awrica, AH-AQ The ALJ renanded to the General
Qounsel for reconputation of the backpay specifications to nore accurately
mrror the dates of the wage i ncreases awarded under the conparabl e contracts.

BOND CEO S ON

The Board affirned the rulings, findings and conclusions of the ALJ and
renanded the case to the ALJ to determne whether to reopen the record and
reconput e the nakewhol e fringe benefit suppl enents in accordance wth J. R
Norton (1984) 10 ARB Nb. 12. In accordance wth its Decisionin Hgh &
Mghty Farns (1982) 8 ALRB Nb. 100, the Board directed that any interest
assessed agai nst Respondent be cal cul ated henceforth in accordance wth the
rule set forthin Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55.

* * %

This Gase Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %
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San Fanci sco, Gilifornia 94108

for the Respondent

Qare M MGnnis

Lhi ted FarmVdrkers

P. Q Box 30

Keene, Galifornia 93531
for the Charging Party

Janes W Sl livan

Agricul tural Labor Rel ations Board
112 Boronda Road

Slinas, Gilifornia 93907

for the General ounsel

Before: Thonas M Sobel
Admini strative Law Judge

DEQ S ON OF THE ADMN STRATT VE LAWJIUDE




STATEMENT F THE CASE
THMAS S(BH., Administrative Law Judge:
This case was heard by ne in Napa, Galifornia on April 12, 1982.
h May 30, 1980, the Board issued its Decision and Oder requiring

Respondent C Mbndavi and Sons to nake its enpl oyees whole for its failure
to bargain in good faith. Pursuant to the Board s Decision, the Regi onal
Drector issued a Notice of Hearing Wthout Backpay Specification fol | oned
by a Backpay Specification and then a FHrst and Second Anended Backpay
Soecification. Respondent filed answers to the specifications.

A though there is no dispute about the duration of the nake-whol e
period, which runs fromSeptener 28, 1977 until My 16, 1980 (1:8), or
about whi ch contracts are conparable (Tr. Pre-Hearing onference, p. 2), the
parties do di sagree about a range of other issues and Respondent rai sed a
nuniber of defenses according to which it either ones no nake-whol e, or the
anount of nake-whole it owes, according to General (ounsel, nust be reduced.
Taken in their entirety, Respondent's defenses constituted a broadsi de
agai nst al nost every aspect of the Regional Orector's specification,
including the intitial decision to seek nake-whol e, the techni ques the Board
has devel oped for conputing it, and particul ar details of the specification
itself. Pursuant to General Qounsel's Mbtion, | struck a nunber of these
defenses either at the Prehearing Gonference or by witten ruling after the
Prehearing Gnference. Anong the def enses struck were Respondent’ s

chal l enges to the



applicability of the Board s AdamDairy fornul a;y its challenges to the
Board' s mmformula;—Z and its argunent that Geasar Chavez's and Boren
Chertkov' s assurances that no nake-whol e woul d be due estops the Board from
presently seeking it.

A though General Gounsel resisted Respondent’ s chal l enge to the
Board' s AdamDairy formul a, he nounted one of his own and proposed that the
Adam Dai ry approach be nodified to take into, account what he asserts is
nore current infornati on concerning the percentage of enpl oyee conpensati on
represented by fringe benefits.

During the Prehearing Gonference, and in ny interimruling, |
indicated that | was bound to fol l owexisting Board lawand | was not free
to replace recently reaffirnmed Board nake-whol e priniciples wth approaches
that the Board has either already rejected (as Respondent urged ne to do) or
wth a new nake-whol e formul a (as General unsel has urged ne to do).
Nevert hel ess, because nake-whol e is a novel renedy, and Board experience in
applying it islimted, | permtted all parties to nake offers of proof
regarding their positions so that the Board can consider for itself whether
it ought to permt proof of the natters raised by the parties.y

1. AdamDairy (1978) 4 ARB No. 24
2. Robert Hckam(1983) 9 ALRB No. 6

3. The record was | eft open for a nunber of itens:

1. The parties agreed to supply information relating to HCA
rates (1:90). General (ounsel supplied this infornation by |etter dated
Aoril 15, 1983. | have narked and received it as QX 7.

(Footnote 3 conti nued----)



Ater the conclusion of the hearing, the Board invited oral
agrunent in a pendi ng nake-whol e case, J.R Norton 77-(&166-E on the
continued applicability of its make-whol e formula. Accordingly, sone of the
issues | rul ed on above have once agai n becone open questions before the
Board. As aresult, | wll not nake any calculations in this decision: if
the Board does reconsider its AdamDai ry approach the thousands of

calculations | woul d have perforned in this decision under AdamDairy's

auspi ces woul d have been so nuch wasted effort.

A the hearing all parties were given full opportunity to
participate and after close of the hearing all of themfiled briefs in
support of their positions. on the entire record, including ny
observation of the deneanor of the wtnesses and after consideration of the

briefs filed by the parties, | nake the fol | ow ng:

(Footnote 3 conti nued----)

2. Respondent wanted to put in data concerning Varkers
Gonpensat i on and Lhenpl oynent | nsurance rates paid by Galifornia enpl oyers
insupport of its assault on the validity of the Board s H ckamforml a
(1:113-114.) | agreed to take the infornation. (1:117.) It proffered these
by letter dated April 22, 1983. In the sane |etter, Respondent included a
suppl enental of fer of proof concerning fringe benefits paid under the
conparabl e contracts. General (ounsel obj ects to so nuch of Respondent' s
Suppl enental Gfer as concerns the fringe benefit rates paid under the
Gristian Brothers, Trefethan and Napa Val ey M neyards contracts. (See
Mtion to Srike Portion of Respondent's Suppl enental Gfer of Proof.)

| amgranting General ounsel's Mtion to Srike. The record was
left open to the extent of permitting sunmaries simlar to that narked as RX
4, (See 1:106: 109.) | concur wth General Qounsel that the formof
Respondent' s offer of proof is defective. (Jefferson Evidence Benchbook, 2d
Edition, Section 20.1, p. 466.)



H NJ NS G- FACTS

Jenny Daz, the Held Exammner who prepared the nake-whol e
speci fication, explained her technique. She testified that she first
identified the conparabl e contracts for the purpose of deriving a nake-whol e
wage. (1:31A) For the period Septenter 1977 -- My 1978 there were two
UPWcontracts wth vineyards in the Napa Valley -- one at Napa Val | ey
M neyards, the other at Mnt LaSalle (Qristian Brothers). (1:31A) After
1978, the UPWobtai ned contracts at two other vineyards in the area,
Trefethan and & Reg is. (lbid.)

Having identified the conparabl e contracts, O az then averaged the
wages pai d under themin order to obtai n a basi c nake-whol e \Aage.ﬂ/ (1:32.)
For the period Septenber 28, 1977 through My 7, 1978, when the only
contracts were those at Napa Vall ey M neyards and Mnt Laalle, Oaz
averaged the wage rates under those contracts; for subsequent years, she
averaged the wages of the four contracts. (1:32.) Because the contracts

i ncor porat ed wage changes at different ti nes,g D az sought to assimlate

4. Fomher examnation of Respondent's records O az concl uded
that there woul d be no increase in wages for piece rate work under a
contract: "because there were so nany factors invol ved...we went ahead and
assune[ed] that if there have been a contract the workers woul d have gotten
that particular rate that they received.” (1:38.) Thus, piece rate enpl oyees
receive only the value of fringe benefits as a nake-whol e differential .

5. Thus, a wage increase took effect at LaSalle on Septenber 19th
(1:61); at Nopa Valley Mneyards on August 3rd (1:62); at S Regi's, on June
1st. (Ibid.) The parties did not stipulate to the date the wage i ncrease
took place at Trefethan. However, GC 5Cis the wage rate page fromthe
Trefethan contract. It indicates that increases becane effective on the
anni versary date of the contract, which is My 21st. [(See RX10.) The
contracts cane into evidence after the close of the hearing (see 1:98) and
are narked as RX7 (. Regis); RX8 (Napa Valley M neyards); RX9
(Gristian Brothers); RX 10 (Trefethan). |



these changes to the annual enpl oynent cycle at Mondavi by assuming each
change was effective on My 8 of each year. (I: 62.)§/ General Gounsel did
not conpute a new aver age wage each tine one of the enpl oyers rai sed wages
pursuant to contract. (1:33.)

Qe other detail of Daz technique requires expl anation: 7 in
figuring the credit Respondent is entitled to for fringe benefits paid on
behal f of it enpl oyees, O az discovered that Mundavi paid 6.2%o0f its gross
payrol | to the Wne Gowers foundation for insurance, 2. 5%for pensions; 6%
for vacations and 2. 8%for contract admnistration. (1:35.) Daz ignored
the cost of contract admnistration when giving Respondent a credit for
fringe benefits. (1:36.)

Lee Henderson, General Manager of the Gilifornia Gowers
Foundati on, corroborated Daz testinony. (1:80.) She al so described how
the fund was admnistered. Infornmation elicited during her testinony has
caused General (ounsel to seek an adjustnent of his specification.

Henderson testified that during the period i n whi ch Respondent parti ci pat ed
inthe plans provided by the Gowers Foundation, the Foundation used part of

its admnistrative fee to pay higher insurance premuns during the

6. Athough General Gounsel nakes a nunber of |egal argunents in
support of D az' approach, in cross-examnation O az repeated that her
prinary notivation in treating all wage increases as effective on My 8 was
to reduce the nunber of cal culations. (1:63.)

7. A the hearing, Respondent al so explored Oaz' practice in
determning the wages of enpl oyees in anbi guous | ob cl assifications;
I nasmuch as Respondent does not nake any issue of Daz™ practice inthis
regard inits brief, | shall not treat it here.



nake-whol e period. (1:91.) Thus, an additional premumof .434 percent of
gross payroll was paid in 1979 and an additionaly premumof .093 percent of
gross payrol|l was paidin 1980. (1:91.) General QGounsel concedes that
Respondent is entitled to an additional credit in these amounts. (Brief, p.
23.)

QUESTI ONS PRESENTED

As may be obvious fromthe brief discussion above, the issues in
this case are prinarily legal. After ny interimrulings, the renaini ng
guestions are:
(1) Wether the anount of union dues deducted froman
enpl oyees' paycheck pursuant to the conparabl e contracts shoul d be
deducted fromthei r nake-whol e award; and whet her Respondent shoul d
receive a credit for the admnistrative fee paid to the Gowers
Foundat i on;

(20 Wiether General Qounsel's treating every wage
i ncrease as effective on My 8, 1978 i s reasonabl g;

(3) Wiether inposition of the Lu-Bte interest rateis

appropri ate.
(1)

Respondent contends that enpl oyees are not entitled to receive the
anmount of dues they woul d have paid to the union if they had been covered by
the conparabl e contracts. General (ounsel opposes such a deduction for a
variety of reasons.

If 1 understand Respondent’'s argunent correctly, it appears that
Respondent is not seeking to reduce the basi c nake-whol e



V\agei—g/ but to obtain a credit for the admnistrative fee it paid the Gowers
Foundat i on according to the followng argunent: since union benefit plans
nust have sone administrative costs associated wth them Respondent is
entitled to a credit in the anount of dues inasnuch as dues ordinarily
represent the cost of administering the contract. | have no doubt t hat

uni on benefit plans have admini strative expenses and that these expenses are
sonehow pai d for; but | cannot conclude fromthis general understandi ng of
the econony of trusts that union dues, as opposed to sone portion of the
enpl oyer contributions to the plans thensel ves, either cover the costs or
represent a fair neasure of the costs of admnistration. Respondent's
argunent is based on no evidence at all.

Respondent nakes a further argunent in support of its effort to
obtain a credit for these costs to the effect that the BLS statistics upon
which the Board relied in AddamDairy to conpute the percentage of enpl oyee
conpensat i on appl i cable to fringe benefits nust contai n sone anount for

admni stration of fringe benefits.gl

8. Any attenpt to reduce the basic nake-whol e wage by a deduction
for uni on dues woul d have to be rej ected since in the absence of a contract,
aunionis not entitled to receive any dues. (TWY Farns (1983) 9 ALRB Nb.

29; Garter Lunber . (1977) 227 N.RB 703; Mam (ca ol a Bottling
@. (1965) 1515 NLRB 1701, 1710.)

9. Respondent's Brief, pp. 25-26: "There are too nany unknown
factors pertaining to the specific breakdown of the 22 percent figure
contained in the BLS study. For exanple, the study shows that 3.5 percent
of the total economc conpensation pal d by non-farmenpl oyers nationw de in
1974 vas paid for private retirenent plans. It is unknown if the enpl oyers
surveyed In that study paid any portion of that anount to third parties to
assist in the admnistration of such plans or whether the entire anount was
paid directly to a bank or an insurance conpany to fund and admnister the
retirenent plan. |If the latter ocurred, it is

(Foot not e conti nued----)



General unsel, points out, however, that the BLS study relied
upon by the Board to conpute the AdamDairy fringe benefit rate did attenpt
to exclude admnistrative costs fromthe cal cul ation of fringe benefits.
Thus, the survey utilized by the Bureau of Labor Satistics instructs
participants to exclude their admnistrative costs fromtheir cal cul ati on of
benefits, see RG p. 62 Instructions Lines 16-21. Athough it is possible
that the information actually elicited by a questionnaire is different from
the information it called for, | cannot sinply assune that it is.
Accordingly, | shall not credit Respondent wth the costs of admnistration
except to the extent that the Foundation used part of its fees to pay non-
nandat ory fringe benefits in 1979 and 1980.@/

(2

As noted previously, General (ounsel proposes to treat each wage
Increase as effective inthe first week of My, when Mndavi raised its
wages. Respondent opposes this since nost of the rai ses occurred | ater, and

It proposes to average the wages actually in

(Footnote 9 conti nued----)

unknown what ﬁortion of the anount paid was attributable to admnistration
conpared to the anount paid bgeR_espon_dent tothe Glifornia Gowers
Foundation. It woul d sinply inequitable to start carving out positions
of the anount pai d by Respondent to the G owers Foundation, on the basis
that those portions are attributable to admnistration, when there is no
basis for reviewng conparabl e costs in the contributions paid by the

enpl oyers surveyed in the BLS study."

10. | believe General Gounsel is correct that, under Hckam I
cannot credit Respondent wth the social security contributions nade by the
ggg}er' s Foundation, since the credit for nandatory fringes is fixed at

. 0



effect in order to obtain a conparabl e wage.

In support of his approach General Gounsel generally argues that,
under Respondent' s proposed averagi ng techni que Mndavi rates during parts
of the period are actual |y higher than those pai d under conparabl e
contracts, so that no nake-whol e is due. Such a result, according to
General Gounsel contravenes the princi pl e applicabl e in nake-whol e
proceedi ngs that "loss of wages is presuned.” However, the principle relied
upon by General ounsel is only a presunption, which nay be rebutted by
proof, and the question really is, whether Respondent proved that it paid
wages hi gher than those obtai ning under the conparabl e contracts. |If it
did, since a nake-whole award is renedial rather than punitive, no nake-

whol e woul d be due, and there is no reason in principle that it ought to be.

General (unsel al so argues that, had the parties
bargained, it is unlikely that the rai ses woul d have cone in steps. But we
are not witing a contract between Respondent and the UPW we are neasuring

"danages" by reference to the wages the enpl oyees woul d nost |ikely have

received. The reference point for that determnation is what wages were
actual | y recei ved under the conparabl e contracts; to draw any further

concl usi on about what the specific terns of the Mndavi contract "woul d' or,
as General ounsel would have it, "would not" have been appears to intrude

too far into the bargai ni ng process.gj

11, General ounsel also argues that, if "actual "
averaging i s to be used, the averages contained in RX1 and RX 2 are
inaccurate in certain particulars. (See GC Brief, pp. 17-18.) After
examning the various exhibits, | conclude that General unsel ' s averages
are nore accurate than Respondent's RX 1.

(Footnote conti nued----)

-10-



(3

In Bruce Church, 9 ALRB No. 19 Board inposed Lu-Bte interest only
fromthe date of issuance of its order. M order, therefore, wll bear
interest at the rate of 7%

GONOLWLE (N

General unsel is ordered to prepare a new specification in
conpliance wth this decision, except that this order is automatically
stayed if either party files a request for reviewof the decision wthin the
tine periods provided by applicabl e regulations.l—z
Dated: Crtober 5, 1983

TTHORS M B
Admini strative Law Judge

(Footnote 11 conti nued----)

RX 1 does excl ude the working forenan category and the June 1979
tractor driver raise at . Regis. It also contains an understat enent of
the post-August 4, 1979 hand cutter wage at Napa Val | ey M neyards and an
understatenent of the hourly wage for M. LaSalle tractor drivers for the
period Septener 1978 until My 1979. It also fails to provide an hourly
rate for frost protection, which General unsel concedes was 1Y2tines the
general hourly rate. (1:100; see also, QX 5A & B 5E)

12. Pursuant to ny direction, General (ounsel prepared new nake-
whol e worksheets which | anticipated using to performray own cal cul ati ons.
As | have noted, since the Board has apparently re-opened the question of
its nake-whol e formul a, | have decided to bifurcate the present proceedi ngs
and gi ve the Board the opportunity to decide the foundational questions
treated herein before any cal cul ati ons need be perforned. Accordingly, I
wll be transmtting the wage summaries back to General Qounsel .

-11-
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