Qovis, Gliforni a

STATE Or CALIFORN A
AR GLTWRAL LABAR RELATI ONs BOARD
D PAPAGN FRUT QO
and D P. FARVG AQ,

Enpl oyer Gse \b. 83-RG21-F

and

WN TEHD FARM VWRERS
- AMRCA AH-AQ

Petitioner.

10 ARB Nb. 31

e N N N N N N N N N N N N

CEQ S QN AND (ERTT H CATI ON OF REPRESENTATI VE
Followng a Petition for Gertification filed by the Lhited Farm
Vrkers of Anerica, AH.-Q O (UFWor Lhion) on Septenber 19, 1983, a

representation el ection was conduct ed anong the agricul tural enpl oyees of D
Papagni Fuit @. and D P. Farns . (Ewpl oyer or Gonpany) on Sept enter 24,
1983. The Tally of Ballots showed the followng results:

W . .. 230
Nothion. . . . . . . . . ... 187
Lhresol ved (hal | enged Bal | ot s. 20
Vid. ... 2
Total. . . . . . . ... .. .. 439

The Enpl oyer filed 62 el ecti on objections, three of which were
utinately set for hearing. The rena ning obj ecti ons were di smssed.
A hearing was comnmenced before I nvestigative Hearing Exam ner

(I1HD Janes V@l pnran. A the opening of the hearing the



Enpl oyer noved to expand the scope of the issues to include consideration of
all of the dismssed objections. Inthe alternative, it noved that the

heari ng on those obj ecti ons whi ch had been set be deferred until final

resol uti on of the di smssed objections. The | HE deni ed both notions as beyond
his jurisdiction. The |HE al so refused to admt into evi dence docunents
proffered by the Enpl oyer in support of its obj ections.y

The | HE then requested that the Enpl oyer proceed wth the
presentation of evidence on the three objections, but the Enpl oyer refused to
do so, taking the position that a fair hearing could not occur unless all of
Its objections were heard. The IHE explained that the failure to present
evi dence on the obj ections set woul d constitute a waiver of the right to a
heari ng on them but the Enpl oyer neverthel ess declined to proceed. The
heari ng was t hen adj our ned.

The | HE thereafter issued the attached Deci si on recommendi ng t hat
the Agricultural Labor Relations Board (ALRB or Board) dismiss the Enpl oyer's
objections and certify the UFWas the col | ective bargai ning representati ve of
the Enpl oyer's agricultural enpl oyees. The Enpl oyer tinely filed exceptions
tothe IHE s Decision and a supporting brief, and the UFWfiled a brief in
response t hereto.

Pursuant to the provisions of Labor (bde section 1146,

Y The IFE ruled that docunents subnitted in support of di smssed
objections were irrelevant to the instant proceedi ng, and those concerned
wth the objections set for heari ng anounted to uncorroborated hearsay whose
admissi on woul d deprive the petitioner of its right of confrontati on and
Cross- exanminat i on.

10 ARB N. 31 2.



the Board has del egated its authority inthis natter to a three-
nener panel .

The Board has considered the record and the IHE's Decision in
light of the exceptions and briefs and has decided to affirmhis rulings,
findings and conclusions and to certify the Lhited FarmVWrkers of Anerica,
AA-A Q as the exclusive coll ective bargai ning representati ve of the

agricultural enpl oyees of D Papagni Fuit . and D P. Farns Cb.gl
CERT H CATI ON OF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes has been
cast for the Lhited FarmVrkers of Anerica, AH.-AQ and that, pursuant to
Labor (bde section 1156, the said | abor organization is the excl usive
representati ve of all agricultural enployees of D Papagni Fuit . and D P.
Farns . for purposes of collective bargaining as defined in section
1155. 2(a) concerni ng enpl oyees' wages, hours and worki ng conditions.

Dated: June 27, 1984

JON P. MCARTHY,. Acting Chai rnan

JERME R WADE Mnber

JORE CARR LLQ  Mentoer

Z ps the objecting party, the Enpl oyer bore the burden of proof
in seeking to set aside the election. (Patterson Farns (1982) 8 ALRB Nb.
57.) By refusingtolitigate the objections set for hearing, the Ewpl oyer
has failed to neet its burden.

10 AARB No. 31 3.
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D Papagni Fruit Q. 10 ALRB Nb. 31
D P Farns . Gase No. 83-RG21-F
(LR

The BEnpl oyer filed 62 el ection objections, three of which were
utinately set for hearing. The renai ning obj ecti ons were di snssed.

THECEOS N

At the heari nﬂ, the Bl oyer refused to proceed wth the presentation of

evi dence on the three objections, taking the position that a fair hearing
could not occur unless all of its objections were heard. The | HE expl ai ned
that the failure to present evidence woul d constitute a wai ver of the right
to a hearing on the objections. After the Enpl oyer still declined to
proceed, the hearing was adjourned. The | HE thereafter issued a decision
reconmendi ng that the Board dismss the Enpl oyer's obj ections and certify
the UFWas the col | ective bargai ning representati ve of the Enpl oyer's
agricultural enpl oyees.

BOND CEO S ON

The Board affirned the | HE s decision and certifi
excl usi ve col | ective bargai ning representative of
enpl oyees of D Papagni Huit . and D P. Farns

* k% *

ed the UFWas the
tcge agricul tural

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ARB

* k% *
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Appear ances:

Thonas M Q@ ovacchini
Canpagne and G ovacchni ni
Fesno, Gilifornia

for the Enpl oyer

Mrrcos Ganacho
Keene, Galiforni a
for the Petitioner

Before: Janes Vdl pnan
| nvestigative Heari ng Exaniner

CEd S ON G THE | NVESTI GATI VE HEAR NG EXAM NER




STATEMENT F THE CASE
JAMES VO PMAN I nvesti gative Heari ng Examner:

This case was heard by ne on February 6, 1984, in Fesnho,
Glifornia. Both the enpl oyer and the petitioner were represented in the
proceedings and their representatives fully participated in the hearing.

Apetition for certification was filed by the Lhited FarmVrkers
of Arerica, AHL-AQ O (LAY on Septenber 19, 1983, seeking to represent al |l of
the agricultural enpl oyees of the single enterprise nade up of D Papagni
Fut @ and D P Farns . (Board Exhibit 1.) The Agricultural Labor
Rel ati ons Board conducted an el ecti on on Septenber 24, 1983. (Board Ex. 3,
5 7.) Atota of 439 workers voted out of the 490 who were eligible. The

results were as fol |l ons:

AW 230
No Lhion 187
Uhresol ved Chal | enged Bal | ot s 20
\oi d 2
(Board Ex. 7.)

The enpl oyer subsequent!ly filed 62 objections to the el ection.
(Board Ex. 9.) The Executive Secretary set two of themfor hearing and
requested additi onal declarations fromthe Del ano Regional Drector to
determne whether a third objection should be set. (Board Ex. 10.) The
enpl oyer sought review of the Executive Secretary's dismssal of the
renai ning objections (Board Ex. 11) and, shortly thereafter, filed a
suppl enental request for reconsideration asserting another objectionto the

conduct of the



election. (Board Ex. 16.) The suppl enental request was denied. (Board Ex.
18.) The original request for reviewwas partially granted, and one
additional " objection was set for hearing. (Board Ex. 22.) The enpl oyer
agai n requested reconsideration of the denial of its request to have the
renai ni ng obj ections heard (Enpl oyer Ex. 25), but its request was again
denied. (Board Ex. 21.) That left the followng three objections to be
hear d:

1. Wether Lhion organi zers msrepresented to enpl oyees t hat
conpany busses woul d take themto the immgration authorities rather than to
the polls, and if so, whether such misrepresentati on tended to affect the
out cone of the el ection.

2. Wether the polls opened late at the Mdera voting site and, if
so, whether the |ate opening di senfranchi sed a sufficient nunber of voters
to have affected the outcone of the el ection.

3. Wiether Petitioner threatened enpl oyees wth | oss of
enpl oynent if they failed to vote for the union and/ or threatened enpl oyees
wth physical violence if they failed to support the union, and, if so,
whet her such conduct affected the outcone of the el ection.

THE BMALOER S PCH TI ON AT HEAR NG

A the opening of the hearing the enpl oyer noved to expand the
scope of the issues to include consideration of all of the di smssed
objections. (Tr. 4.) Inthe aternative, it noved that the hearing on
t hose obj ecti ons whi ch had been set be deferred until final resol ution of
the di smssed objections. In support of its notions the enpl oyer sought the
introduction of declarations, letters and other docunents concerned wth

each of its 63



objections. (Tr. 59.)

| denied the notion to expand the scope of the hearing as beyond
ny province as Investigative Hearing Examner (Tr. 16); | al so denied the
notion to defer consideration of the objections schedul ed to be heard as
| i kew se beyond ny power (Tr. 18); and | refused to admt into evidence the
docunents submtted on the basis that those concerned wth di smssed
obj ections were irrelevant to the instant proceeding (J.R Norton (1977) 3
ALRB Nb. 66) and those concerned wth the objections set for hearing
anount ed to uncorrobor at ed hearsay whose adnissi on woul d depri ve the
petitioner of its right of confrontation and cross-examnation (Tr. 17).1]

The enpl oyer was thereupon requested to proceed wth the
presentati on of evidence on the three objections, but declined to do so.
(Tr. 18.) It took the position that it was unfair to conpel it to proceed
pieceneal wth its objections and that only by hearing the three as a part
of all of its objections could a fair hearing occur. | explained that the
failure to present evidence on the objections set would constitute a wai ver
of theright to a hearing on themand agai n i nstructed the enpl oyer to
proceed, but counsel again declined. (Tr. 18-19.) | then indicated that |
had no alternative but to dismss the three objections, and the heari ng was
adjourned. (Tr. 19.)

_ 1. A the enployer's request, all rejected exhibits were placed
inareected evidence tfile. (ne of those exhibits (Nbo. 15) concerns a
personnel natter and was therefore ordered seal ed. Two Enpl oyer Exhibits
(Nos. 24 and 25) bel onged anong the official exhibits and so were admtted
into evidence. Qe Board Exhibit (No. 17) included decl arations which did
not properly belong anong the official exhibits; it was rejected on the sane
basi s as the enpl oyer declarations. (Tr. 17-18.)



A NJ NGB AND NS ONS
Jurisdiction. Neither of the parties chal |l enged the Board' s

jurisdiction. (Board Ex. 2) Accordingly, |I find that D Papagni Fuit Q.
and D P. Farns . is an agricultural enpl oyer wthin the neani ng of Labor
(ode section 1140.4(c) and that the UFWis a | abor organi zation wthin the
neani ng of Labor (ode section 1140. 4(f).

Failure to proceed. Despite being afforded the opportunity to do

so, the enpl oyer refused to present evidence in support of any of the three
objections set for hearing.

nclusion. 1n seeking to set aside the el ection, the enpl oyer,
as obj ecting party, bears the burden of proof. (Patterson Farns (1982) 8
ALRB No. 57; TW Farns (1976) 2 AARB No. 58.) Here, there has been a

conpl ete failure of proof in support of the objections and a wai ver of the

right to further hearing on them

RECOMMENDATT ON

| therefore reconmend that the enpl oyer's obj ecti ons be di smssed
and that the UFWbe certified as the excl usi ve bargai ning representative of
all of the agricultural enpl oyees of the enployer inthe Sate of
Glifornia

DATED February 22, 1984

H WL
| nvestigative Heari ng BExam ner
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