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BARGAI N NG REPRESENTATI VE

1 Decenber 21, 1982, enployee Heriberto Garcia filed a

Petition for Decertification to decertify the United FarmWrkers of
Arerica, AFL-Q O ( WWor Whion), the exclusive collective bargai ni ng
representati ve of the agricultural enpl oyees of TNH Farns, Inc. (TNH or
Enpl oyer). Pursuant to that petition, an el ection was hel d on Decenber
29, 1982. The Tally of Ballots, issued on August 15, 1983, showed the
followng result:

UFW 22

No Uhion 29

Chal | enged Bal | ots 3

Tot al 54

h January 5, 1983, the Lhion filed (pjections and
Petition to Set Aside the Decertification Hection. n August 25, 1983,
the Deputy Executive Secretary issued his O der O smssing



(pj ections and Notice of Cbjections Set for Hearing. The objections set
for hearing were as fol |l ows:

1. Wether the Enpl oyer engaged in a course of conduct
designed to disaffect the unit workers fromthe union and assi sted and/ or
instigated the decertification effort;

2. Wether the Enployer, through |abor contractor Larry
Martinez, hired workers from nei ghboring ranches to sign the petition
and vote in the el ection;

3. Wether the Enpl oyer hired workers for the purpose of
vot i ng no- uni on;

4. Wether the Enpl oyer hired a crew of 25 workers w t hout
notifying the UFWin an effort to oust the UFW

An investigative hearing was conducted on Septenber 27 and 28,
1983, before Investigative Hearing Examner (I1HE Mitthew Gol dberg. The
| HE found that the UFWfailed to prove that the Enpl oyer had hired
workers for the purpose of voting in the election or that the Epl oyer
had instigated the decertification efforts of the petitioning enpl oyee.
He therefore recoomended that the UFWs objections be di smssed and the
election results be certified.

Pursuant to Labor (ode section 1146, the Agricul tural Labor
Rel ati ons Board (ALRB or Board) has del egated its authority in this
natter to a three-nenber panel.

The Board has consi dered the objections, the record, and the
| HE s Decision and recommendation in light of the exceptions and bri ef
filed by the UFWand the Enpl oyer's responsi ve

TETHETTETTLTE ]
TETHETTETTLTE ]
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briefy and has decided to affirmthe I|HE s rulings, findings, and
concl usi ons,gl and to accept his recomendat i on.

CECERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes has
been cast for no union and that, pursuant to Labor Code section 1156, the
Lhited FarmWrkers of Anerica, AFL-AOis decertified as the excl usive
representative of all agricultural enpl oyees of TNH Farns, Inc. for

pur poses of col | ective bargai ning as defi ned

y The Enpl oyer argues that the UFWs exceptions shoul d be rejected in
their entirety for failure to conformto the Board' s regul ati ons whi ch
require specific citations to the record in support of any exception. (8
Gl . Admn. Gode section 20370(g)(1).) Ve agree wth the Enpl oyer that
the Lhion's exceptions are inadequate. The reference to testinony i s not
sufficient; excepting parties nust indicate wth specificity the
transcript pages and/or docunents that support an exception. S nce the
record in the instant proceeding is relatively small, we do not find
sufficient prejudice to reject the UAWs exceptions herein. Hwever, in
cases wth vol umnous records, we wll not consider exceptions that fail
tocite to the record, since the burden on the responding party and the
Board to search the record woul d be undul y great.

2/V\.é agree wth the ALJ's conclusion that the UFWfailed to
establish that the celery harvest crew provided for a few days by | abor
contractor Larry Martinez was hired for the purpose of voting agai nst the
Lhion. A though Marti nez' offi ce manager, Jess Espi noza, was unabl e to
convi ncingly explain why the cel ery harvest crew who voted heavi l y for
no-union, was paid for the tine spent in returning to the Enpl oyer's
premses to vote, there was al so no evidence that other TNH workers were
not paid for their tine spent voting. Absent sone discrimnation in
favor of anti-union workers, the paynent by Martinez is not, by itself,
grounds to set aside the el ection. Menber Henning is not convinced that
even if the labor contractor paid only a vocal anti-union crewto show up
to vote, to the exclusion of a vocally pro-union crew who were not paid,
such action would qualify as sufficient proof that the anti-uni on
enpl oyees were originally hired for the prinmary purpose of voting in a
decertification el ection. Absent enpl oyer know edge at the tine of hire
of the celery harvest crewthat a decertification election was |ikely
(and no such enpl oyer know edge is denonstrated on this record), there is
insufficient proof of an intent to hi re enpl oyees for the prinary purpose
8f5 s/otmg inan election. (See, e.g., Arakelian Farns (1983) 9 ALRB No.
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in section 1155.1(a) concerni ng enpl oyees' wages, hours and wor ki ng

condi ti ons.

Dat ed: August 7, 1984

JEROME R WALD E Menber

JORE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

10 ALRB Nb. 37



CASE SUMVARY

TNH Farns, Inc. (URW (13_915”'% '\2'2%732@
e Nbo. 82- -

|HE DEQ S ON

The | HE recommended that the union's decertification el ection objections
be dismssed, finding that the union failed to establish that the

enpl oyer hired workers for the purpose of voting no-union or that the
enpl oyer instigated or encouraged the decertification effort.

BOARD DEO S ON

The Board adopted the IHE s findings, conclusions, and recommendation
and ordered the UFW decertified as the bargaining representative of
the enpl oyer's agricul tural enpl oyees.

* % *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * %
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. STATEMENT G- THE CASE
n Decenber 21, 1982, enpl oyee Heriberto Garcia filed a

Petition for Decertification to decertify the United Farm\Wrkers of
Arerica, AFL-Q O (hereafter referred to as the "Union"), the

excl usi ve col | ective bargai ning representative of the agricul tural
enpl oyees of TNH Farns, Inc. (hereafter referred to as "TNH" the
"enpl oyer” or the "conpany.") Pursuant to that petition, an

el ection was hel d on Decenber 29, 1982. The Tally of Ballots,

I ssued on August 15, 1983, showed the followng result:

Lhited FarmVWrkers of Averica, AFL-AQ 22
No Uhi on: 29
Uhresol ved (hal | enged Bal | ot s: _3
Tot al 54

h January 5, 1983, the Whion filed C(pjections and Petition
to Set Aside the Decertification Hection. O August 25, 1983, the
Deputy Executive Secretary issued his Oder O smssing (bjections
and Notice of (bjections Set for Heari ng.y Those obj ections are:

1. Wether the Enpl oyer engaged in a course of conduct
designed to disaffect the unit workers fromthe union and assi sted
and/or instigated the decertification effort;

2. Wether the Enpl oyer, through | abor contractor Larry

1. Inthe interim the Uhion had filed charge nunbers 82-C&
138-OX and 83-C=3-OX alleging that the enpl oyer hired workers for the
pur poses of undermning the Lhion and voting in the decertification
election. n June 22, 1983, the nard regional office inforned the
Lhi on that these charges were being dismssed. The di smssals were
reviewed by the General Qounsel's office, and were affirned on August
5 1983. As wll be seen, the issues raised by the objections here are
simlar to those delineated in the charges.
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Martinez, hired workers fromnei ghboring ranches to sign the
petition and vote in the el ection;

3. Whet her the Enpl oyer hired workers for the purpose of
voti ng no- uni on;

4. \Wet her the Enpl oyer hired a crew of 25 workers w thout
notifying the UFWin an effort to oust the UFW

Commenci ng Sept enber 27, 1983, a hearing was hel d before ne
in nard, Galifornia. Al parti esg/ were afforded the opportunity

to enter appearances, to present testinonial and docunentary
evidence, and to submt oral argunent and witten briefs.

Based upon the entire record in the case, including ny
observations of the respective denmeanors of each of the w tnesses who
testified, and, having read and considered the briefs submtted to ne
since the close of the hearing, | nake the fol |l ow ng:

1. FNJNS GF FACT

A Jurisdiction

1. The enployer is and at all tines material was an
agricultural enployer wthin the neaning of section 1140.4(c) of the
Act .

2. The Lhion, at tines nmaterial, is and has been a | abor

organi zation w thin the neani ng of section 1140.4(f) of the Act.g’/

/
/
/

_ 2. The petitioner, although present during the course of the
hearing, did not enter a fornal appearance.

_ 3. Jurisdictional facts (1) and (2) were established by
stipul ation.



3. Petitioner is an agricultural enpl oyee wthin the neani ng

of section 1140.4(b) of the Act.iu

B. Introduction and General Background

As reflected belowin the stipulations of the parties, the
enpl oyer is the successor to Bee and Bee Produce, Inc. In 3 ALRB Nb.
84, the Whion was certified as the excl usi ve bargai ning representative
of the enpl oyees of Bee and Bee. On May 14, 1982, the enpl oyer and the
Lhi on executed a col | ective bargai ni ng agreenent retroactive to March
11, 1982.

The agreenent, however, was not applied to enpl oyees of | abor
contractor H Larry Martinez, who were utilized in various capacities
by TNH el These workers were principally invol ved in harvesting
celery, although they al so worked on other crops, such as m xed
| ettuce, cauliflower, bell peppers and beans. Wet her these enpl oyees
shoul d have been included in the unit becane the subject of a unit
clarification petition. in addition, the Uhion and the enpl oyer
negoti ated the issue fol low ng the execution of the collective
bar gai ni ng agreenent itself.

The stipulations regarding these natters, in their

entirety, are as foll ows:

4, Heriberto Garcia, the petitioner, is listed as an enpl oyee
on the enpl oyer's crew sheets for forenan Jose Escamlla. Hs nane al so
appears on the conputer payroll print-out for the periods surroundi ng
the decertification election, as well as on the celery crew seniority
list submtted as an exhibit by the Lhion, inits election objections,
the Uhion did not contest the petitioner's agricultural enpl oyee
st at us.

5. The conpany initially nmaintained that Martinez was a
custom harvester, as the stipulation foll ow ng records.



The FWand TN H FARMG, INC agree to the fol |l ow ng
stipul ations:

1. T.NH Farns, Inc. is the successor-enpl oyer to Bee & Bee
Pr oduce;

2. T.NH started its agricultural operations in the sane
| ocation, wth the same enpl oyees and sane crops as Bee & Bee
on or about July 1, 1981;

3. Negotiations between the UFWWand T. N H commenced in
January 1982 after T NH's recognition of the UFW

4. T.NH utilized a "steady" workforce of approxinately 14
enpl oyees and suppl enented its harvest work wth a | abor
contractor, H Larry Martinez, who perforned cel ery, mXxed

| ettuce, K-Y bean & bell pepper harvesting and on occasi on,
napa and cel ery transpl anti ng;

5. T.NH has traditionall?/ directl?;_ hired its own
"steady" enpl oyees and has left the hire of Mrtinez'
enpl oyees to Marti nez;

6. During the 1982 negotiations between the parties, only the
Mrtinez "celery" crewwas specifically excluded fromthe

col | ective bargai ning agreenent. However, in actual practice,
all Martinez enpl oyees were excluded by the parties fromthe
contract;

7. n or about Septenber 27, 1983, the UPWfiled a Petition
for Lhit Qarification wth the ALRBin order to resolve the
issue as to the status of Martinez crews;

8. n Otober 19, 1982, the Enpl oyer vol untari !‘aﬁ agreed to
resolve the issue as to Martinez' status as a | abor contractor
by recogni zing the U-Wand agreei ng to negoti ate wages, hours
and working conditions for the celery crew

9. Negotiations concerning the mxed | ettuce crew and cel ery
crew of Martinez conmenced on (ctober 21, 1982 via a UFW
request for infornation.

10. O Getober 27, 1982, the Whion and Enpl oyer mutual |y
agreed to neet on Novenber 5, 1982;

11. Or Novenber 1, 1982, the Enpl oyer submtted its
response to the UFWs request for infornation;

12. Oh Novenber 1, 1982, the Enpl oyer sent a letter to the
nard Regional Drector, Wyne Smth, requesting that the
UFWs Petition for Lhit Qarification be dismssed on the
legal basis that it was noot since the Conpany agreed to
recogni ze the UFWfor the Martinez crew



13. A the Novenber 5, 1982, negotiation session, the parties
arrived at partial agreenent on wages for the mxed |ettuce
creww th other issues to be resolved at a | ater neeting;

14. n Novenber 8, 1982, the Lhion sent a wage proposal to
t he Enpl oyer and a proposal concerning the RFK Medi cal Trust;

15. 1 Novenber 8, 1982, the knard Regional DO rector
dismssed the UFWs Petition for Lhit Qarification;

16. Oh Novenber 10, 1982, the parties net for the second
time to negotiate concerning the mxed lettuce and cel ery
Crews;

17. O Novenber 10, 1982, the Enpl oyer sent seniority lists
to the UFWfor the mxed | ettuce and cel ery crews;

18. n Decenber 9, 1982, the Epl oyer's attorney, Rob Roy,
had a tel ephone conversation wth Gerardo Puente, the UFW
representative, wherein the UFWindicated that it agreed to
the Enpl oyer's Novenber 10, 1982, wage proposal and the URW
(iggfz irmed this conversation in a letter dated Decenber 10,

19. n Decenber 14, 1982, the Enpl oyer's attorney sent a
letter to the UFWin response to the UFWs letter dated
Novenber 10, 1982, rejecting the Lhion's position on wage
retroactivity; oo

20. On Thursday, Decenber 16 and Friday, Decenber 17, 1982,
the Enpl oyer utilized the services of a celery transplanting
crewfromH Larry Martinez wthout first notifying the UFW
This crewwas also utilized during the foll ow ng week on
Decenber 22 and 23, 1982. The "steady" enpl oyees of T.NH
Farns who custonarily performthis work were concurrently
enpl oyed by T.N H harvesting spi nach;

21.  On Thursday, Decenber 14 and Védnesday, Decenber 15,
1982, the Enpl oyer wthout notice to the UFW hired, through
H Larry Martinez, eight (8) celery harvest workers who were
regul arly enpl oyed wth Martinez at M easant Valley Vegetabl e
(-, but who were not enpl oyed harvesting celery at P.V.V.C
on said dates since there was no work in celery. This period
coincided wth the decertification eligibility period;

22.  nh Monday, Decenber 20, 1982, the UFWs representati ve,
M. Puente, and M. Roy, had a tel ephone conversation
concerning the status of negotiations for the mxed | ettuce
and cel ery crews;



23. The Whion position in negotiations for the contract wth
respect to the celery harvest crew was that the work shoul d be
covered by the coll ective bargai ni ng agreenent ;

24. The Gonpany's position, during negotiations for the first
contract, was that this operation was custom harvested and
should not be in the unit under contract but shoul d be deci ded
by the ALRB,

25. The Lhion and T.NH si ?ned a col | ective bargai ni ng
agreenent in May of 1982, effective March 11, 1982;

26. The parties signed a letter of understandi ng, re:
subcontracting, attached to the col | ective bargai ni ng
agreenent, . . . herein, in My, 1982

27. In Septenber, 1982, the Whion filed a petition to clarify
the bargaining unit wth the executive secretary of the ALRB.
The Lhion's position was that the cel ery harvest operation
shoul d be covered under the contract.

As shown in the above and further stipulations, the enpl oyer
hired additional workers for celery harvesting and transplanting and to
work in the "steadies" crewat or near the tine of the circul ation of
the decertification petition. Mst of these enpl oyees were engaged for
only one or two days. However, given the fact that they were enpl oyed
in the payroll period i mmediately preceding the filing of the petition,
they were eligible to vote in the election (see Labor Gode section
1157). The thrust of the Whion's objections was that the workers so
hired were specifically retained to vote out the ULhion. As evidence in
support of this contention, it cites the fact that, anong other things,
it was not notified of the need for the additional enpl oyees, nor of

the fact that workers were actual ly hi red.§/

_ 6. The collective bargai ning agreenent between the parties
contains a provision regarding hiring (Article 3). The seniority
provision (Article 4) also refers to enployee hiring. As the

(Foot not e conti nued----)



It is recoomended that the objections be dismssed for what
nay be terned a broad failure of proof. As wll be nore fully
di scussed bel ow, there is no evidence to support the contention that
the conpany was even aware that a decertification effort was af oot,
much | ess actively seeking to enpl oy workers who they assunmed woul d

vote agai nst the Union. a Further, the conpany was able to provide

(Footnote 6 conti nued—)

hearing opened, | informed the parties that, strictly speaking, | woul d
not be interpreting the | anguage of the contract, or decidi ng whet her
or not certain contractual provisions were observed when the workers in
questi on were retained.

_ However, the parties subsequently stipulated that the enpl oyer
did not use formal applications (for hiring) in 1982 as per the _
contract; that the conpany "did not use the contractual procedures in
re-calling and re-hiring the 1982 cel ery harvest enpl oyees"; that on
Decenber 10, 12 and 14, 1982, three, one and one new hires, _
respectively, were nade for the "steadi es" crew all wthout follow ng
the contract hiring provisions.

_ It should further be noted for the record that the hiring
article contains | anguage that "crew forenen and | abor contractors
shall not have authority to hire"; "all prospective enpl oyees shal |
fill out and sign an application”; that the conpany is to notify the
Lhionif it "anticipates the need for new or additional workers," but
only "at the begi nning of any operating season"” (the pertinent season
was al ready wel | underway); that the "Conpany shall notify the Union in
witing wthin forty-eight hours of the date of hire of the nanes,
social security nunbers, etc." of the new enpl oKees (the parties
stipulated that the Union was not notified of the hirinﬂ of workers in
question); and lastly, that disputes arising under the hiring
provi sions were "expressly understood and agreed” to be "subject to the
Qievance and Arbitration Procedure of this Agreenent."

o The Seniority provision of the contract states that "the
filli ngt of vacanci es [yand] newjobs . . . shall be on the basis of
seniority."

7. In her opening statenent, the Uhion representative
characterized the situation as one where the enpl oyer "created an
artificial . . . work force, consciously hand picking the enpl oyees who
worked at TNH i n Novenber and Decenber of 1982 to decertify the Union."
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anpl e justification for hiring the workers when it did, based upon
the exi gencies of its business.

C Factual D scussion and Anal ysis

1. The Lhion's Wtnesses

The sumtotal of the Uhion's testinonial evidence was
significant not so nuch for what it contained, but for what it did not
contain. Despite the principal assertion by the Uhion that workers
were hired to vote the Uhion out, no testinony was presented fromany
worker that they were asked their feelings about the Lhion prior to
being put to work for the enpl oyer, or that such enpl oynent was sonehow
condi ti oned on the expression of an anti-Uhion attitude. Nor was there
any evidence linking the enpl oyer to the decertification drive itself,
or that the enployer carried on any sort of canpai gn what soever prior
to the el ection.

The two groups§/ whi ch the Uhion nai ntains were inserted
"artificially" in the enployer's work force consisted of a celery
tranpl anti ng crew conpri sed of twenty-two workers, and a cel ery
harvesting "burra" or "hunp", conprised of eight morkers.gl The
ballots for the election were tallied separately for each of the
conpany' s various enpl oyee groups. At the tine of the el ection, these
groups consi sted of the "steady" or "pernanent" workers; the mxed

|l ettuce crew, the transplant crew and the cel ery harvesting

8. As indicated above, individual workers were hired for the
"steadi es" crewa week or two prior to the tine of the decertification
drive. The details of their retention are recounted infra.

9. Three cutters, three packers, one | oader and one cl oser
are contained in a "hunp."



crew which contained the additional "burra.™ Sgnificantly, the
separate ballot tally showed that the transplant crew, allegedy
retained to vote the Lhion put, voted in favor of the Uhion by a
twel ve to one nargin. 10

The testinony fromthe Lhion's wtnesses itself can best be
characteri zed as inconcl usive. Wrker Mictor Becerra testified that he
attenpted to find work wth the enpl oyer in the celery harvest on three
separate occasions, and was not hired. He placed the dates of his
visits to the conpany offices on the 19th and 21st of Novenber, and the
15th of Decenber, 1982. Each tine, he stated, he was in a group of
about fifteen others seeking work. At the office, "office
nanager w1l (hiye Takeuchi referred themto a foreman and/ or contractor
inthe fiel d.l—zl A though Becerra stated that he was on strike at Vést
Foods when he sought work with the enpl oyer, there was no indication in
any aspect of his testinony that he or any of the others acconpanyi ng
hi m sonehow denonstrated a connection with, or a preference for, the

Lhi on.

10. The tally per crewwas as foll ows:
UFW No Uhi on

Celery Oew 3 14

_ (Chal l enged 3, Void 1)
Permanents (S eadi es): 5 8
Lettuce Oew 2 6
Transpl ant Grew 12 1

11. M. Takeuchi's position wth the conpany is discussed
bel ow at greater |ength.

12. Becerra stated this happened on the l[ast two occasions

when he visited the office. On the first occasion, M. Takeuchi was on
her way out and no hiring referral was nade.
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Chi ye Takeuchi, whose "official title" wth the enployer is

"of fice manager," could nore accurately be described as general nanager
for the conpany. She is the wife of one of the owners (the "T' in
TNH); she is responsible for collective bargai ning, and aut horized to
negoti ate and nake agreenents wth the Union on the conpany's behal f?
she is involved in, and directs, to a certain extent, the day-to-day
operations of the conpany; and she possesses and exerci ses the
authority to hire field enpl oyees. M. Takeuchi controverted Becerra's
testinony in several particulars. A though Becerra clained to be
"absol utely sure" of the dates when he sought enpl oynent, and that he
spoke with Chiye Takeuchi on such occasions, the manager hersel f denied
renenbering seeing Victor Becerra at any tine. Further, she stated
that she does not work on Sundays. Becerra, on the other hand,
nai ntai ned that he spoke wth her on Novenber 21, which was a Sunday.
A though she recall ed that sorme tine in Novenber a group of nmen sought
work after she attended a neeting wth the Union, she did not renenber
Becerra as bei ng anong t hem

The Lhion did, in fact, file a grievance regarding the
conpany's failure to hire certain individuals. Uhion representative
Gerardo Puente sent the conpany a list of these individual s together
w th the "approxi nate dates" when they asked to be hired. A though
Becerra's nane appears on this list, the "approxi nate" dates recorded
for himwere Novenber 7 and 15. Mre inportantly, while the |ist
contains the nanes of twelve individuals, the dates indicate that at no
tine did they appear at the conpany offices en nasse. The hi ghest

nunber of workers listed for any one date was
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five.

A ven the testinony of Ms. Takeuchi and the grievance letter
fromthe Union, it appears that Becerra was not being entirely candid
in his recitation. Nevertheless, viewng Becerra' s testinony inits
nost favorable light, it appears that Becerra was called as a w tness
to showthat forenmen and/or the contractor had authority to hire, the
col | ective bargai ni ng agreenent notw thstandi ng. There was no direct
show ng that work was avail abl e at the ti nes when Becerra appl i ed. 13/

Gerardo Pasilias, who worked at TNHin the celery under Larry
Martinez in the spring of 1982, stated that he was not recall ed to work
in Novenber. Hs nane appears on the celery crew list conpiled from
payrol | records extant at the end of the spring 1982. However, by
Novenber of that year Pasilias was working under Unhion contract at
Santa d ara Produce, which, he admtted, paid nore noney than the work
for the enployer. Pasilias was presunably called to showthat he had
not been sel ected for work as per the seniority provisions in the
col l ective bargai ning agreenent. As wth Becerra, no evidence was
presented that Pasillas at anytine during his tenure wth the conpany

nmani fested a preference for or an affiliation wth the Uhi on.1—4/

13. n the contrary, M. Takeuchi stated that the celery
crews had been filled by Decenber 15, the last tinme Becerra clained to
have visited the TNH of fi ce.

14. As reflected in the stipulations of the parties, nenbers
of the Martinez celery crews were not considered part of the bargai ning
unit until Cctober 1982. Thus, Wi on nenbership, as per the ULhion
security clause, was not required for Pasillas when he worked for the
enployer in the spring of 1982. S mlarly,' the contract provisions
requiri nP the recal | of seniority workers arguably woul d not be
applicable to the Martinez cel ery crews.
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Gerardo' s cousin Tonasco Pasillas testified that he had worked
inthe last nonth of the celery season at TNHin the spring of
1982. 15 Wen the cel ery harvest resuned, he was recal |l ed by Marti nez,
and returned to work. Tomasco stated that Heriberto Garcia passed
around the petition "so that the Union woul d not cone in" during work.
Tonasco did not hear the foreman, "Quico,"” who was standi ng near by,
ever tell Garcia to stop talking to the workers and get back to work.
Tonasco further recal led that the conpany brought a group of seven to
ten working to assist in the celery harvest during the second week of
Decenber. They worked for two or three days, then cane back to the
enpl oyer's premses to vote in the el ection. 16/ Pasillas further noted
that there was "nore production” when the extra workers were brought
in.

Gl berto Vasquez was a nenber of the extra "hunp' that was
enpl oyed at TNH duri ng Decenber, 1982. A though he usual |y worked for
Martinez at Heasant Vall ey Vegetabl e Go-op, that conpany was on | ayof f
at the tine. He further stated that while he was working at TNH the
petition to take out the Lhion was circul ated during a break. Soon
thereafter he was recalled to work at M easant Valley. Wil e working
there, he was taken over to TNHto vote in the el ection, and was paid

for two hours by Martinez.

15. The parties stipul ated that Tomasco Pasillas' nane first
appeared on the Martinez payroll for TNHworkers on April 30, 1982, in
the cel ery harvest crew

16. These enpl oyees were transported fromjobs at H easant
Val | ey Vegetabl e Co-op to the enployer's premses on the day of the
election. Mrtinez hinself (as opposed to the enpl oyer) actual IK pai d
themfor their time. The workers did not performany actual work for
TNH t hat day.
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Yrineo Castaneda was apparently hired as a "seniority"
enpl oyee. He had been enpl oyed by TNH previ ously in the spi nach and
parsley. |In Decenber, 1982, he asked a forenman, Manuel, for work, and
was referred to the office, where he filled out an application. H
obt ai ned enpl oynent in the "steadi es" crew and worked during the
spi nach season. Castaneda stated that the decertification petition was
presented to the nenbers of his crew during a break. 17

2. The Enpl oyer' s Evi dence

As its first wtness, the enpl oyer called Larry Martinez'
of fice manager, Jess Espinosa. Espinosa stated that in Decenber, 1982
he received a call fromDennis Nacaba, a sal esman for TNH Nacaba sai d
that the conpany's celery order for the next day had been i ncreased,
and that anot her hunp shoul d be added to the Martinez crew al ready
working at TNH Espinosa then contacted Horence Delatori (sic), a
foreman ni cknamed "Chat 0" who worked for Heasant Valley \Vegetabl e Co-
op. S nce Peasant valley was not working that week, the hunp coul d be

nade avail able. Chato was

17. Wy Castaneda was called as a wtness is not altogether
clear. Hs recitationdidlittle, if anything, to support any of the
Lhion's el ection objections. However, his testinony Is summarized in
an effort to present a total picture of the content of the record.
Notably, the parties stipulation regarding enpl oynent applications
seens to counter Castaneda' s assertion in this regard.

The testinony of Atanacio Martinez is viewed in a simlar
light. Mrtinez was hired by forenan "Hector” to work in the celery
transpl anting crew for three or four days in Decenber 1982. He was
recalled in order to be present for (and presurmbl?/ vote m% t he
decertification election. S nce he was enpl oyed el senwhere by t hat
time, he asked his forenman if he mght send a cousin in his stead.
Mrtinez testified that he was told by his cousin that he voted.
cross-examnation, Martinez stated that he was not told that he shoul d
vote a certain way in order to be hired by respondent.
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given the responsibility for contacting the individual nenbers of the
hunp and sending themto work at TNH

Espi nosa denied directly telling Chato that workers were
needed specifically to vote in a decertification election, or that the
conpany had informed hi mof such. Espinosa further denied even bei ng
aware that there was a decertification effort in progress when the
addi tional workers were requested.

To counter the Lhion's assertion that the conpany had fail ed
torecall seniority workers, Espinosa testified regarding his know edge
of the individual circunstances of several of them(i.e., working
el sewhere, injuries, etc.) which would prevent themfromreturning to
work for TNH However, as he admtted on cross-examnation, that
know edge was acquired by reports fromconpany forenen or by reference
to conpany records. Wiile recognizing, as a purely evidentiary natter,
that Espinosa s testinony was hearsay and, w thout corroboration, coul d
not be used to support an ultimate finding (see, e.g., Abatti Farns
(1977) 3 ALRB \No. 83), the fact remains that, as he testified,

seniority lists were supplied to the forenen prior to the start of the
season, forenen were instructed to contact those peopl e whose nanes
were on the list, and that the forenen had reported back to him
regardi ng those individual s who woul d not be returning to work.

Mbi ses Mra, one such foreman, was subsequently called as a
wtness. He corroborated the fact that he received a seniority |ist
fromEspinosa for his (mxed | ettuce) crew and that he contacted or
attenpted to contact the people naned on the list to informthem about

the beginning of the harvest. Mra further supplied details
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regardi ng the reasons he recei ved about specific individual s who woul d
not be returning to work for the enpl oyer. This evidence sufficiently
counters the "course of conduct” objection arising fromthe Uhion's
inference that seniority workers were not recal l ed and non-seniority
workers hired in an effort to suppl ant enpl oyees who were arguably pro-
Lhi on.

Cal -Gl Marketing, Inc., is the sales agent for the celery
harvested by TNH It assenbl es orders fromits purchaser-custoners,
then fills those orders wth the produce fromorgani zati ons, such as
TNH with which it has a narketing arrangenent. GCal -Cel enpl oyees
contact those organi zations on a daily basis to request the quantity
ordered by its customers. R chard Tanita, assistant sal es nanager for
Gl -Cel, recalled contacting Dennis Nacaba of TNH i n md-Decenber, 1982
regarding the increase in the nunber of cartons of celery ordered. He
added that it was TNH s deci si on whether to augnent their crews to fill
t he orders.

I nvoi ces fromGCal -Cel introduced into evi dence reveal ed
that the foll ow ng nunbers of cartons@ were received fromTNH on the

. 19
dat es appearing opposite: =

18. The cartons thensel ves differ in size according to the
nunber of cel ery bunches per carton.

19. The enpl oyer later introduced a summary of the Martinez
payrol | records for these weeks, which al so contained a reference to
the nunber of cartons harvested at that tine. Interestingly, there
appears a di screpancy between the nunber of cartons involced by Cal - Cel
and the nunber of cartons harvested as recorded by Martinez and
reflected in the summary. Gounsel for the Lhion did not seek a
clarification, nor did she find i naccuracies in the summary although
havi ng the opportunity to inspect the underlying docunents fromwhich
}tl}/\as prepared. The pertinent portion of the Martinez summary is as

ol | ows:

(Foot not e conti nued----)
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Dat e Nunber of Cartons

12/ 12/ 82 384
12/ 13/ 82 500
12/ 14/ 82 1,885
12/ 15/ 82 2,379
12/ 16/ 82 1, 999
12/ 17/ 82 769
12/ 18/ 82 6
12/ 21/ 82 389
12/ 22/ 82 625
12/ 27/ 82 858
12/ 28/ 82 685
12/ 29/ 82 860
12/ 30/ 82 967
12/ 31/ 82 977

(obvi ously, the amount of celery harvested by the enpl oyer
I ncreased significantly during the week when the decertification
petition was being circulated. |f one were to accept the Lhion's
premse that workers were hired for the prinmary purpose of
participating in the decertification effort, one woul d al so have to
infer that the conpany and Cal - Gel purposeful Iy increased the anount of
celery harvested and sold to custoners to further this design. Neither
the evidence, nor plain |logic, could reasonably support this
concl usi on.

Chi ye Takeuchi was called as the conpany's final wtness. M.
Takeuchi expl ai ned that when the col | ective bargai ning agreement wth
the Uhion was executed in My 1982, she understood that the status of

the Martinez crews woul d be "set aside" pending a unit

(Footnote 19 conti nued—yr

Dat e Celery Oew Cartons Payrol| Period
12/ 13/ 82 15 1,075

12/ 14/ 82 24 2,170

12/ 15/ 82 24 2, 356

12/ 16/ 82 18 1,771 12/ 15/ 82
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clarification hearing. The issue was still unresol ved when t he conpany
hired Martinez crews in late August and Septenber 1982 to work inits
KY bean harvest. The Lhion filed a grievance on the natter which was
resol ved in early Novenber, wth the conpany agreeing to pay the
contract rate for those workers, plus fringe benefits.

By way of recapitulation, a unit clarification petition was
filed by the Unhion on Septenber 27, 1982. The conpany voluntarily
agreed to include the Martinez workers in the unit on Gctober 19, 1982,
and, through its attorney, proposed to neet wth the Unhion regardi ng
bargaining wth it over these workers' wages, hours and worki ng
condi ti ons.@/ Negoti ati ons over these natters comnmenced soon
thereafter, wth the hiring of enpl oyees for the cel ery and m xed
| ettuce crews an issue under active consideration. The issue renai ned
open until it was ostensibly resol vedz—ﬂ inlate Decenber 1982, as
indi cated both in Takeuchi's testinony and in the exchange of
correspondence between Lhion and conpany representati ves.

The Lhion's argunents regarding the applicability of the
contract to the celery harvest and transpl ant workers, and the | ack of
conpany notification to the Lhion about work availability, reputedy in
an effort to "oust the UPW and assist the decertification effort, nust
be viewed in light of the foregoing events. These issues, at or near

the tine of the decertification

o 20. The unit clarification petition was accordingly
di sm ssed.

21. An actual copy of an executed docunent nenorializing the
accord was not actual |y produced.
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petition's circulation, were being actively negotiated. The Conpany did
not, during this period, concede that it had an obligation to hire
these workers or notify the Uhion concerning job openings as per the
terns of the contract. |Its utilizing Martinez to supply workers was
consistent wth its prior practice and its position in collective
bargai ning. Thus, the inference that it engaged in these acts to rid
itself of the Union cannot easily be drawn, if at aII.2—2/
In regard to the hiring of the "steady" enpl oyees, which the
conpany conceded was not in accordance wth the contract, M. Takeuchi
expl ai ned that the five enpl oyees that were hired at this tine were
known to her, either because they had worked for her previously at TNH
or Bee and Bee, or that the nenbers of her famly had done so. She
denied hiring themfor their pro or anti-Union synpathies. The
enpl oyees were hired before Ms. Takeuchi clained that she was aware of
the decertification drive; no evidence what soever was presented that
they participated init. Furthernore, as the "steadi es" crew vote was
five for the Uhion and ei ght agai nst, no conclusion as to the new
workers' preferences can be reached. S mlar tothe hiring of the
celery and transpl ant workers, no inferences concerning the retention

of "steadi es" can be drawn whi ch woul d support the Uhion's objections.

Takeuchi testified further that the conpany did not engage

_ 22. As noted above, the nost damagi ng evi dence to the
Lhion's position regarding the transpl ant workers comes fromthe fact
that although it was not notified about the need for them those
workers who were hired voted in favor of the Uhion twel ve to one.
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inany anti-Union or pro-Conpany canpaign, nor did it authorize
Martinez to engage in these activities. |Indeed, she stated that in
her relationship wth the Union prior to decertification, she "had
no problens at all _..@/ The Lhion's assertions that the conpany
assisted or "instigated' the decertification drive have no support in
the record. Merely permtting the circulation of the petition on
conpany tine or allow ng enpl oyees to discuss, during working hours,
getting rid of the Unhion has been held insufficient to support a
finding of active enployer instigation of or participation and
assistance in a decertification canpaign. (See, generally, Jack or
Mari on Radovi ch (1983) 9 ALRB No. 45; Interstate Mechani cal
Laboratories, Inc. (1943) 48 NLRB 551; Qurtiss Wy Corporation (1953)
145 NLRB 642.)

Aven that crews ballot tally, one of the weakest assertions
nade by the Uhi on regarding objectionabl e el ecti on conduct concerned
the hiring of the celery transplant crew M. Takeuchi, neverthel ess,
was asked why this crewwas hired in the nanner in which it was. She
expl ained that at the tine in question, a nunber of celery plants were
nade avail abl e to the conpany. TNH had previously had probl ens
obtai ning these plants. The plants were being delivered at a tine when
the field were very wet due to heavy rains. The nechani cal planter
could not therefore be utilized.

Nornmal |y, the "steadi es" crew perforns the transpl anting task.

However, this crew was unavail abl e since it was al ready

23. The execution of the collective bargai ning agreenent and
the apparent|y amcabl e resol ution of grievance natters tends to
support this assessnent.
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engaged i n harvesting spinach and parsl ey that week. Because the
celery had to be planted by hand, Takeuchi called Martinez to obtain
approxi natel y twenty-five workers for the job on Decenber 16 and 17.
Takeuchi deni ed any know edge of the decertification effort at the tine
she obtai ned the cel ery transpl ant crew

The transplant crew ballot tally and the above testi nony
notw thstandi ng, the retention of a crew of twenty-five w thout
notifying the Uhion, in a week when eight other workers were hired
on a short-termbasis, and when a decertification petition was bei ng
circulated, mght appear to be suspicious were it an isol at ed
ci rcunstance. However, docunentary evi dence reveal ed that Martinez

transpl ant crews were commonly furni shed to TNH t hroughout this

peri od:

Date Supplied Nunber in Gew Qop
11/ 11/ 82 23 Cel ery
11/12/ 82 26 Cel ery
12/ 16/ 82 22 Cel ery
12/ 17/ 82 10 Napa
12/ 22/ 82 28 Cel ery
12/ 23/ 82 30 Napa
12/ 29/ 82 15 Cel ery
12/ 30/ 82 24 Cel ery

Therefore, no reliance can be placed on this circunstance to support
the Lhion's objection that the celery transplant crewwas retained "in

an effort to oust the UFW"

~ ~  ~ ~  ~ 0~
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V. GONOLUSION
For all of the foregoing reasons, it is recommended that the

Lhion's objections be dismssed, and the results of the el ection be

certified.
DATED February 3, 1984

Mt il

I nvestigative Heari ng Exam ner
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