dlroy, Gaifornia

STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD

YAVANO FARVG , | NC.,
Respondent , Case No. 82-CE-93-SAL
and

UNI TED FARM WCRKERS CF

AMERI CA, AFL-A Q 11 ALRB No. 16

e e e e e N N N N N N N N

Chargi ng Party.

DECI SI ON AND ORDER

Oh Gctober 28, 1983, Administrative Law Judge ( ALJ) Marvin
J. Brenner issued the attached Decision. Thereafter Respondent
Yamano Farns, Inc. tinely filed exceptions to the ALJ's Decision and
a supporting brief. The General (ounsel then tinely filed its
response to Respondent's exceptions.

Pursuant to the provisions of section 1146, 1 of the
Agricultural Labor Relations Act (ALRA or Act), the Agricultural
Labor Rel ations Board (ALRB or Board) has delegated its authority
inthis nmatter to a three-nenber panel .?

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided

to affirmthe rulings, findings, and concl usions of the ALJ as

YNl section references herein are to the California Labor Code
unl ess ot herw se specifi ed.

2’ The signatures of Board nenbers in all Board Decisions appear
wth the signature of the chairperson first (if participati nggz
fol | oned b%/ the signatures of the participating Board nmenbers in
order of their seniority.



nodi fied herein, and to adopt his recommended O der with
nodi fi cati ons.

Respondent excepts to the ALJ's finding that United Farm
Vorkers of Anerica, AFL-A O (UFW or Unhion) activists Maria Santos
Ranos and G oria Coronel mssed work in Respondent's 1982 weedi ng and
thinning operations and were refused rehire in Respondent's 1982
tonmat o nachi ne harvest because of their involvenent in the 1980 UFW
garlic strike and their subsequent resort to UFWand ALRB assi st ance
in securing enpl oyment from Respondent . %

Wth respect to the allegations of mssed work in the
weedi ng and thinning operations, Respondent challenges the causal
connection drawn between the mssed work and any anti-uni on ani nus
that mght have been generated by the discrimnatees' protected uni on
activity. As noted above, we adopt the ALJ's demeanor - based
credibility resolutions and his finding of know edge and ani nus on
the part of Respondent's owner and | abor contractor. V¢ are
persuaded, as was the ALJ, that they had every intention of
obstructing the discrimnatees' persistent efforts to seek enpl oyrment

W th Respondent .

3/ Respondent has excepted to various findings and concl usi ons of
the ALJ which were based upon his discrediting the testinony of | abor
contractor Prieto and owner WlliamYanano. The ALJ's credibility
resol utions agai nst both men were based on i nconsi stencies -- both
| ogical and factual -- in their testinony and his assessnent of
their demeanor. To the extent that such resol utions are based upon
deneanor, we wll not disturb themunl ess the cl ear preponderance of
the rel evant evidence denonstrates that they are incorrect. (Adam
Dairy dba Rancho Dos Ros (1978) 4 ARBNo. 24.) Qur reviewof the
record herein indicates that the ALJ's credibility resolutions are
wel | supported by the record as a whol e.

11 AARB Nb. 16 2.



Qur finding xs supported by the follow ng evidence: (1) on
approximately My 19, according to Ranos, Respondent's | abor
contractor "Juicy" Prieto told her not to cone to the cafe so
frequently seeking work with Respondent "because the growers saw him
together with us and the growers would not give work to him; " (2)
Ranos and Qoronel testified that, on July 21, 1982, Prieto told them
that because they were "strikers and troubl enakers,” the growers were
putting pressure on himand refusing to give himwork. Wen Goronel
asked if Yanmano were one of those growers, he responded "this you
should know; "4 (13) UWfield office director David Ronquillo
testified to 3 phone conversations he had with agents of Yanano on
August 10 and 11, 1982 while he was attenpting to assist the
discrimnatees in obtaining work with Respondent; Prieto told himthat
"the old man" (presunably Yamano) did not want to hire Ranos and
Coronel ; Prieto' s daughter and secretary/ bookkeeper told hi mthat
Yanano had tol d "soneone" that he would not hire Ranos and Coronel
because of the unfair |abor practices filed on their behalf on
August 10; Yanmano's attorney told himthat Yamano "had problens wth
hiring GQoria and Mari a;" (4) Ranos and Goronel both testified that,
on Septenber 4, 1982, Prieto told themthat Yamano had "sent [ hi m]
to the fucking hell because yesterday | gave work to you and for this

reason he won't give ne work . . . " and

4 Ranos’ testinmony contradicts Coronel's sonewhat on this point.
Ranos testified that Prieto responded to Coronel's question by saying
he did not know However, given that Yanano was the only grower for
whom Ranos and Coronel worked, we find that, regardl ess of Prieto' s
actual response to the question, Yanano was the grower to whomPrieto
was referring.

11 AARB Nb. 16 3.



that because they were "strikers and troubl enakers, " Yanmano woul d
not give themany nore work either. The discrimnatees had been
active and visible participants in the w de-spread stri ke of 1980,
a strike which had involved Prieto's entire work force and which
caused himsubstantial financial |osses. Wen the discrimnatees
sought and were deni ed work in Respondent's 1980 tonato harvest
after the strike ended, the UFWfiled unfair |abor practice charges
agai nst Yamano on their behalf. The charges were resol ved by
settlement in 1981. Yamano hi nsel f corroborated the substance of
Prieto's statenments when he testified that he felt "harassed" by the
discrimnatees’ "litigations."

V¢ do, however, find nerit in two of Respondent's
argunents. Ve find that the record does not support the ALJ's
finding that Respondent changed a past practice of personally
notifying enpl oyees of the comrencenent dates of its various
operations. The discrimnatees testified that they had been
personal |y notified of the start-up dates by foreman Eusebi o Salinas
who had since | eft Respondent's enploy -- a foreman who was the
father of their close personal friend. Such an assertion does not
suffice to rebut the uncontested testi nony of Respondent's owner and
| abor contractor that neither had a policy or practice of providing
personal notice of start-up dates to prospective enpl oyees.

Ve find, however, that the ALJ's conclusion that the
m ssed work resulted from Respondent's violation of the Act is not
dependent upon his finding that the policy had been changed. Qur

anal ysis is buttressed by the assertive and persistent manner

11 ARB No. 16 4,



i n which the discrimnatees pursued enpl oynent. They were clearly
not relying on an expectation that |abor contractor Prieto would
cone to their hone as had forenman Eusebio Salinas. Rather, they were
exceedingly diligent in reporting regularly to Prieto and owner
Yamano at the |ocal cafe where the growers and contractors gat hered
each norni ng.

A preponderance of the evidence indicates that, at |east
for the May 24 and July 20 incidents, |abor contractor Prieto
deliberately msled the discrimnatees into not applying for work.

In May, as nentioned above, Prieto told the discrimnatees not to
cone to the cafe so often to seek work fromhim They gave himtheir
phone nunber and told himhe could call themas he had earlier
offered to do. FromMy 19 to My 25 they stayed away, relying on
Prieto's offer, and, consequently, they mssed the first day of the
tomato thinning on May 24. Prieto' s representation of July 19, that
"for these days there's no work" clearly di scouraged themfrom
returning the follow ng day, the first day of the pepper weed and
thin operation.

However, with respect to the discrimnatees' |oss of work
on August 10, the first day of the celery pulling operation, we
agree wth Respondent that the causal nexus is mssing. Unlike the
ALJ, we are not persuaded that the evidence established that Yanmano
"certainly . . . would have known [ on August 5] that the cel ery work
was to commence on August 10 wth a Prieto crew. " Moreover, even if
he did know, the evidence does not indicate that it woul d have been
his practice to notify Prieto' s prospective hirees. Accordingly,

despite strong evi dence of

11 ALRB NO 16 5.



cont enpor aneous aninus in the formof statenents by Respondent's
agents to Ronquillo, we find that the General Counsel failed to nmake
a prinma facie case that the mssed work of August 10 is attributable
to Respondent .

Wth respect to the Septenber operations, we find that the
General Gounsel nade a prina facie case that Ranos and Coronel were
refused rehire as a result of their union and ot her protected
activity, including their resort to ALRB processes. Yanano's ani nus
toward the discrimnatees for their union activity and ALRB
"litigations” was wel | -established even before the August 10 unfair
| abor practice charge was filed. Ranmos and Goronel had worked on the
first machine in Yanano's tonato harvest in 1976, 1978, 1979 and
1981.% (n Septenber 2, 1982, the first day of Respondent's tonato
harvest, Ranos and Coronel went to the cafe and asked Yanano if the
tomat o machi ne harvest had begun. This was their first contact with
himsince filing new unfair |abor practice charges agai nst him
Yamano did not informthemthat the harvest was begi nning that day,
but instead referred themto Prieto to hoe peppers. The
di scri mnatees proceeded instead to the tomato ranch where they saw
a nmachi ne being readied for operation. Wen Yamano arrived they
agai n asked himfor work on the machines. He finally explained that
he was "putting on" the "ranch people" -- that i s, the wives of his

tractor drivers

5 They were in Mexico in 1977. In 1980, after having participated
actively in the three-week UFWstrike, they were refused rehire in
the tomato harvest, leading to the unfair |abor practice charges
agai nst Respondent which were settled the follow ng June. 1n 1981,
Respondent hired thempursuant to the terns of the settl enent
agr eenent .

11 AARB Nb. 16 6.



and irrigators who lived there on his ranch. Yanano testified that
he had given his supervisors orders to fill the first machi ne
exclusively with "ranch peopl e" and that he therefore assuned that
only ranch people were actually hired. However, he admtted that a
second nmachi ne was started the next day and that he did not know
whet her all positions were actually filled by ranch people. Rather
than i nform Ranos and Coronel that there mght be vacancies the
follow ng day, he again attenpted to divert themfromthe nore
desirable and | onger-|asting harvest work to Prieto's short-Iived
pepper hoei ng operation and eventually ordered themoff of his
property.

The foll owi ng day when Ranmos and Coronel reported to . hoe
peppers, they were told that Yanano had instructed the foreman not to
hire anyone el se. Prieto hired themlater that day. However, he told
themon the follow ng day that Yanano had refused to give hi many
nore work in retaliation for having hired themand that Yanano woul d
not hire themagai n because they were "strikers and troubl enakers."
O Septenber 8, Yanano pretended not to see themwhen they tried to
ask himfor work as he was driving away fromthe cafe.

Ranos testified that, although they had never |ived on
Yanano s ranch, she and Coronel had worked with the "ranch peopl e" on
the first tonato nachine every year in which they had worked in
Yamano' s tomato harvest. On Septenber 2, at |east two individual s
who had not previously worked on the first machine were hired in
their places. Yamano admtted that non-ranch residents Ranos and

Coronel had al ways been hired on the first

11 AARB Nb. 16 7



machi ne. These facts can be reconciled only with a policy of
hiring at start-up, rather than in advance. Gven the credited
testimony of Yamano's ani nus and his evasive treatnent of the

di scrimnatees' application for work, his failure to rehire them
as usual when they appeared for work before the arrival of the
others presents a strong prina facie, case of discrimnation. In
such a case, the burden shifts to Respondent to prove it had a
legitimate business reason for refusing themrehire. (NLRB v.
Transportation Managenent Corp. (1983) 462 U. S. 393 [103 S. Ct .
2469]; Royal Packing Co. (1982) 8 ALRB No. 74; SamAndrews' Sons
(1985) 11 AARB No. 5. )

Respondent clains to have refused rehire to Ranos and
Coronel pursuant to a nondiscrimnatory policy and practice of
giving priority in the tomato harvest to ranch residents who were
married and otherwise related to Yamano's tractor drivers and

irrigators. Yamano also testified that in 1982, he discontinued

hiring ranch residents directly for weed and thin work in order to
avoi d charges of discrimnation. Yanmano testified on the one hand
that it had always been his practice to notify only the "ranch
peopl e" of the start-up of the tomato nmachi ne harvest and on the
ot her hand that non-residents Ranps and Coronel had al ways been
hired on the first machine. This indicates to us that the actua
hiring was traditionally done on a first-cone first-serve basis.
Yamano's 1982 order to his foremen to hire only ranch residents
woul d have constituted a change in policy resulting in exclusion of
the very individual s whom Respondent had previously retaliated

against for their

11 ALRB No. 16 8.



protected activities.

Instituting a policy of restricting tomato harvest
work to ranch residents woul d, of course, be perfectly permssible
In the absence of a discrimnatory intent to exclude union activists.
However, Respondent nust prove by a preponderance of all the rel evant
evidence that, even absent their persistent pursuit of their rights
under the Act, Ranos and Coronel woul d have been refused rehire in
Respondent' s 1982 tomat o harvest.

Respondent deni es having changed its policy and gives no
per suasi ve busi ness expl anation for the hiring restriction. As we
find that the alleged restriction constituted a change in policy,
Respondent's failure to explain the basis for the change results in a
failure of proof. Mreover, the evidence is unclear that at the tine
of rejecting the discrimnatees, Yanmano knew or even believed that
all vacancies on the first two nmachines would be filled by ranch
peopl e, and he acknow edges that vacancies on the third machi ne were
filled by non-ranch residents. Like the ALJ, we are inclined to

interpret the

8 Yamano' s gradual conversion fromnanual to el ectronic sorting
nachi nes does not assist his defense. First of all, there were
apparently nore positions on the two electronic nachines (10 to 12,
according to Goronel V:70; 12-18 according to Ranos |1 : 35; 10
according to Yanano M :67) than there were ranch residents who woul d
have been interested in the work (6 to 8 according to Yanano VI :
104). Second, Yanano, despite his awareness of Ranbs and Coronel's
w | I'ingness to chal | enge his enpl oynent practices, at no point
explained to themthat the conversion to el ectroni ¢ nachi nes was
responsi ble for his reduced |abor needs. Finally, to prevail in
this defense, Respondent nust prove by a preponderance of the
evi dence not just that the conversion created cutbacks in positions,
but that the positions that renai ned were nondi scrimnatorily
reserved exclusively for "ranch people.” This, as discussed infra,
Respondent has not done.

11 ALRB No. 16 9.



"policy" to hire exclusively ranch people as a pretext rather
than as a legitimte business policy precluding the hiring of
Ranos and Coronel .

Finally, we find an independent violation of section
1153(a), (c) and (d) in Respondent's four-hour delay in hiring

Ranmos and Coronel for pepper hoeing on Septenber 3. %

They tinmely
reported for work but were prevented fromworking for four hours due
to Yamano's instruction to Prieto's foreman that he not hire
addi tional workers. The fact that Yamano had specifically referred
themto work in the pepper hoeing in conbination with credited
evidence that Yamano |ater reprimanded Prieto for hiring them
i ndi cates that Yamano's facially nondiscrimnatory instructions were
targeted to exclude the discrimnatees.

Qur findings |lead us inescapably to the conclusion that
Yamano never intended to provide Coronel or Rampbs with any work --
tomat o harvest or pepper hoe. Prieto's statenments of Septenber 4
together with the other evidence of Yamano's aninus toward Ranpbs and
Coronel because of their union and protected concerted activities,
per suades us that Yanmano intended to and did refuse rehire to Maria
Sant os Ranbps and G oria Coronel in violation of sections 1153(a)(c)

and (d) of the Act.

Credited testinmony that Prieto told themon Septenber 4.

"The fact that the discrimnatees did not accept Yarmano's of fer
of pepper hoeing work on Septenber 2 is relevant only to the amount
of backpay due themfor this discrimnatory refusal to rehire them
in the tomato harvest. It does not preclude us fromfinding a
viol ati on on Septenber 2.

11 ALRB N\o. 16 10.



t hat because they were strikers and troubl emakers they woul d have no
more work with Yamano further supports our finding that Ranpbs and
Coronel should be nade whole for any |oss of work in subsequent
operations of Respondent. (See Golden Valley Farmng (1980) 6 ALRB
No. 8.)

OROER
By authority of Labor (ode section, 1160. 3, the
Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent, WI1iam Yanano and Yanano Farns | nc., its officers,
agents, successors and assigns, shall:
1. GCease and desist from

(a) Faling or refusing to hire or rehire, or
ot herw se di scrimnating agai nst any agricul tural enpl oyee in
regard to his or her hire or tenure of enpl oynment or any termor
condi tion of enploynent, because he or she has engaged in uni on
activity or any other concerted activity protected by section
1152 of the Agricultural Labor Relations Act ( Act).

(b) Failing or refusing to hire or rehire, or
ot herw se di scrimnating agai nst enpl oyees in regard to the hire,
tenure, or conditions of enploynent because they have fil ed charges
or had charges filed on their behal f with the Agricul tural Labor
Rel ati ons Boar d.

(c) Inanylike or related nanner interfering
wth, restraining, or coercing any agricultural enpl oyee in the
exercise of the rights guaranteed by section 1152 of the Agricul tural
Labor Rel ations Act.

2. Take the follow ng affirnative actions which are

11 AARB N\b. 16 11.



deened necessary to effectuate the policies of the Act:

(a) Cfer to Maria Santos Ranos and d ori a Coronel
imedi ate and full reinstatement to their former or equival ent
positions, without prejudice to their seniority or other enploynent
rights or privileges.

(b) Make whol e the two above- naned enpl oyees for
all |osses of pay and other economc | osses they have suffered as a
result of the discrimnation against them such anounts to be
conput ed i n accordance with established Board precedents, plus
I nterest thereon, conputed in accordance w th our Decision and

Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nmake available to
this Board and its agents, for examnation, photocopying, and
ot herw se copying, all payroll records, social security paynent
records, tinme cards, personnel records and reports, and all ot her
records rel evant and necessary to a determnation, by the Regi onal
Drector, of the backpay period and the anounts of backpay and
i nterest due under the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
al |l appropriate | anguages, reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

(e) Mil copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enpl oyees enpl oyed by Respondent at
any tine during the period fromMay 24, 1982 to My 24, 1983.

11 ARB \o. 16 12.



(f) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for
60 days, the period(s) and pl ace(s) of posting to be determ ned
by the Regional Director, and exercise due care to replace any
Noti ce which has been altered, defaced, covered or renoved.

(g) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate |anguages, to all of its agricultural enployees on
conpany tine and property at time(s) and pl ace(s) to be determ ned
by the Regional Director. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors
and managenent, to answer any questions the enpl oyees nay have
concerning the Notice or their rights under the Act. The Regiona
D rector shall determ ne a reasohable rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees in order to. conpensate
themfor tine lost at this reading and during the question-and-answer
peri od.

(h) Notify the Regional Director in witing, within
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terns, and continue to report
periodically thereafter, at the Regional Director's request, unti
full conpliance is achieved.
Dated: June 27, 1985
JYRL JAMES- MASSENGALE, Chai r per son
JEROVE R WALDI E, Menber
JORCGE CARRI LLO, Member

11 ALRB No. 16 13.



NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice, the General Counsel of the Agricultural Labor Rel ations Board
(Board) issued a conplaint which alleged that we, WIIiam Yamano and
Yanano Farns, I nc., had violated the [aw. After a hearing at which
each side had an opportunity to present evidence, the Board found
that we did violate the law by refusing to rehire two enpl oyees,
because they participated in activities in support of the Lhited Farm
Vorkers of Arerica, AFL-AQ O ( UFW and because they fil ed charges
with the Board. The Board has told us to post and publish this
Notice. Ve will do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations
Act is alawthat gives you and all other farmworkers in
California these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. To vote in a secret ballot election to decide whet her you
want a union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together with other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT interfere with, restrain or coerce you in the exercise
of your right to join and engage in activities in support of
the UFWor any ot her uni on.

VWE WLL NOT discrimnate against you for participating in Union
actla/ltles or for filing unfair labor practice charges with the
Boar d.

SPEQ FI CALLY, the Board found that it was unlawful for us and our
| abor contractor Joe Prieto to have refused to rehire Mari a Sant os
Ranos and Q ori a Coronel .

VE WLL NOT hereafter refuse to rehire or otherw se discrimnate
agai nst any enpl oyee for joining or supporting the UFWor any ot her
union or for filing a charge against us with the Board.

VE WLL offer Maria Santos Ranbos and Q oria Coronel reinstatenent to
their former jobs without |oss of seniority and we will reinburse
themfor all |osses of pay and ot her noney they have | ost because we
unl awf ul Iy di scri mnated agai nst them

FEEEEEEE

11 ALRB No. 16 14.



Dt ed: YAMANO FARMB, | NC.

By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor
Rel ations Board. (ne office is located at 112 Boronda Road,
Slinas, Giifornia 93907. The tel ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of California.

DO NOT' REMOVE OR MJTI LATE.

11 ALRB No. 16 15.



CASE SUWARY

YANANO FARVS, | NC. 11 ALRB No. 16
Case No. 82-CE-93-SAL

ALJ Deci sion

The ALJ found two workers were discrimnatorily refused rehire in
several of Respondent's operations because of their protected union
activity and for filing unfair |abor practice charges with the Board,
inviolation of sections 1153(a), (c) and (d) of the Act.

Board Deci si on

The Board affirned the ALJ's findings that the discrimnatees were
effectively refused rehire in Respondent's May and July weed and
thin operation. The Board found that Respondent's |abor contractor
successfully attenpted to prevent the discrimnatees fromlearning of
start-up dates but disavowed the ALJ's finding of a past practice of
prior notification. Wth respect to the August celery pulling
operation, the Board rejected the ALJ's finding of a violation,
concluding that the evidence was insufficient to prove a causa
connection between Respondent's wel | -establ i shed ani nus and hi s
failure to notify the discrimnatees of the start-up date. The Board
affirned the ALJ's finding that Respondent's refusal to hire themin
the 1982 tomato harvest was discrimnatory. The Board adopted the
ALJ's finding that Respondent's explanation -- that he had a

nondi scrimnatory policy of limting hiring for the first harvest
nmachine to ranch residents -- was neither legitimte nor credible.
The Board al so noted that the instant case stens froma charge filed
on behal f of the discrimnatees by the UFWshortly before this

I nci dent occurred.

This Case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* * *
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STATEMENT OF THE CASE

This case was heard by ne on July 11, 12, 13, 14, 15, August
29, 30, and 31, 1983, indlroy, Galifornia. The Conplaint was based
on charges filed by the United Farm Wrkers of Anrerica, AFL-C O
(hereafter referred to as "Union" or "UFW) on August 12, 1982 (Charge
No. 82-CE-93-SAL) and February 4, 1983 (Charge No. 83-CE-8-SAL) .Y

Al parties were given a full opportunity to present evidence
and participate in the proceedings. The General Counsel and Respondent
filed briefs after the close of the heari ng.

Upon the entire record,? including ny observation of the
deneanor of the witnesses and after careful consideration of the
argunents and briefs submtted by the parties, | nake the fol | ow ng:

FI NDI NGS OF FACT

[. Jurisdiction

Respondent was engaged in agriculture in the State of
California within the neaning of section 1140.4(c) of the
Agricultural Labor Relations Act (hereafter the " Act "), as was
admtted by Respondent in its Answer. Accordingly, | so find.

Respondent also admtted, and | find, that the UFWwas a
| abor organization within the neaning of section 1140.4(f) of the
Act.

1. This latter charge, No. 83-CE-8-SAL involving the Casas
famly (paragraphs 8 (in part? and 10 of the Conplaint), was severed
fromthe case at the request of the General Counsel and is no |onger a
part of the present Conplaint.

2. Hereafter, Ceneral Counsel's exhibits will be identified
as "G. C. Ex_"; and Respondent s exhibits as "Resps__". References
to the Reporter™ s Transcrlpt will be noted as "TR. ___ (Arabic
numeral), p.



I'l. The Alleged Unfair Labor Practices

The Conpl aint alleges that Respondent through its agents and
supervisors failed and refused to rehire Maria Santos Ramps (hereafter
"Ranps") and Goria Coronel on May 24, July 20, August 10, Septenber
2, and continuing thereafter because of their UFWactivities. The
above conduct is said to be in violation of sections 1153(a) and (c)
of the Act.

Respondent denies these allegations.

I'1l. The Business Operations and the Use of Labor Contractors

Wlliam(Bill) Yamano, the owner of Yamano Farns, I nc., grows
mai nl'y tomatoes, peppers, celery and sugar beets in the Glroy area on
approximately 1,400 acres of land, 600 of which he owns, the remainder
of which is |eased.

Yamano testified that prior to 1982 a mpjority of his hoeing
and thinning operations for the above-mentioned crops was perforned by
| abor contractors, principally Joe "Juicy" Prieto. A John Fernandez,
and a Rodriguez® also did sone of the work. (TR. 6, p. 105 73, 76.)

In 1982, however, Yamano testified that he turned all hoeing

and thinning operations over to |abor contractors,?

3. Yamano was unsure of Rodriguez s first nane.

4.  This point was disputed by the General Counsel as she
produced evidence that at |east 4 of Yamano's own workers, (so-called
‘ranch people"), Goria Solis, Estelle Resales, Jose Ahumada, and
Beatrice Del gado, worked during the period of July 31, 1982-August 14,
1982 doing thrnning work. (G. C. Exhs 4, 5 and 6. ) Yamano was unabl e
to explain this but admtted that said individuals were on his payrol
records, that they were ﬁa|d by him and that they either would have
been hired by himor by his general foreman

(Foot note continued—)



generally Prieto, as he no | onger wished to play any role in the hiring
of enployees for these operations.® (TR 6, 115.) Yamano testified
that the reason he effectuated this change was because ". . . every tine
that | hire just a small, a lot of tines | need a small crew, a few
peopl e, and | am brought charges against me because of not hiring the two
girls, Maria and Goria® they they were not allowed to work" (sic).
(TR. 6, p. 27.) Yamano added that anot her advantage in using |abor
contractors was that they would do the hiring, supervising, and
disciplining of the crews as well as maintain the payroll records.

In addition to the switch to labor contractors -- yet connected
wth it ——, Yanmano made another inportant change in 1982. Yamano
testified that that year he allowed non-Yamano Farms workers to |ive on
his property, whereas before, in 1980, only Yamano enpl oyees could
reside there. Yamano testified that the 1980 policy was also altered as
a result of the filing of certain unfair |abor practice charges agai nst
himthat had alleged that his previous practice of giving hiring

preference to those who were living on his

(Footnote 4 continued—-)

Bobby Hrosake. (TR. 6, p. 112.) Yanano's office manager, Kathy
Barnes, testified that the women workers were the wves of tractor
drivers and irrigators whose husbands had asked that they be given
work to earn extra noney and that Yamano acconmodat ed them when Yanano
had some work though never enough for a full crew (TR. 6, p. 122.)
There was no explanation why Jose Ahumada was | i kew se enpl oyed.

5. However, Yanmano testified he continued to hire directly
tractor drivers, irrigators, and tomato harvest nachi ne worKkers.

6. Yamano was referring to Maria Santos Ranmps and G oria
Coronel, the two alleged discrimnatees in this case.



ranches was di scrimnatory.

Yamano testified that as a result of these changes, whenever
he needed a crew for a particular crop, he would contact the |abor
contractor (usually Prieto) directly and give himinstructions as to
how many workers he required and for what crops. Yanmano testified it
was not necessary for himto tell Prieto what to do because Prieto,
having worked for himfor several years, already knew. (TR. 6, p.
79.) Yamano also testified that he woul d check the work of his |abor
contractors' enployees” and would do so on a frequent basis at the
start of the season. (TR. 6, p. 78.) If not satisfied, he would so
informthe contractor; and if still dissatisfied, would termnate his
services. (1d..)

Yanano testified that in 1982 any workers asking himfor work
in hoeing and t hi nni ng woul d have been referred to Prieto but that the
two al | eged di scrimnatees, Ranos and Coronel, continued wi th some
frequency -- the only ones to do so -- to see hi mabout enpl oynent.
Yamano testified that each tinme they cane he told themto see Prieto
but that they kept comng back to himto the poi nt where he regarded
their visits as harassnent. (TR 6, p. 39.)

V. Uiion Activites and Empl oyer Know edge
Ramos and Coronel testified that on July 25, 1980 they were

doing hoeing work along with a crew of Yamano "ranch" enployees in a

field owned by Yamano Farns; they were being supervised by Yanmano

7. As arebuttal witness for General Counsel, Ramps testifed
that on the first day of work in May of 1981, while working in a Yamano
field, her foreman, Eusebio Salinas, gave the entire crew a copi/] of
certain work rules and regulations ( G. C. Ex 7%_ and told themthat
g{hese were Yamano rules that had been given to him(Salinas) by Bill

anmano.



foreman Jose Ahumada, ® having been hired by Yamano supervisor Bobby
H rosake. Coronel added that she and Ranbs were the only non-

"ranch people"? that were working that day for Ahumada.

Wil e working, a group of non-Yamano enpl oyees, carrying UFW
flags, arrived and asked the crewto join a UFWsponsored strikel?
and to sign authorization cards. Ramps, Coronel and one other person
out of the crew of 14 signed these cards. Both Ranpbs and Coronel
testified they were observed signing by Ahumada who was within 10 feet
of them Thereafter, Marshall Yamano, 31 years of age, son of Bil
Yamano and supervisor for Respondent,®l arrived. According to Ranos,
Yamano inquired as to what was occurring; and she infornmed himthat she

and Coronel had stopped work because of

8. There was some dispute in the testinony as to whet her
Ahumada was a supervisor. As a rebuttal witness, Ranmpos testified that
Ahuneda served as a foreman for Yamano dur|nP t he above-described 1980
hoei ng operation but that he was usually enployed as a rank-and-file
wor ker during the tomato harvest.

9. "Ranch people" were workers residing either on Yamano's
own property or property he was | easing.

10. This was the 1980 garlic strike in the San Benito and
Santa Clara Valleys.

11. At the hearing, Bill Yamano testified that Marshal
Yamano was not a supervisor in 1980 and did not become one until 1982,
(TR. 6, p. 28.) urther, Respondent's counsel argued in response to
the denial of its Mdtion to Dismss, that Respondent's Answer admtted
only that Yamano was a supervisor presently or at the time of the
filing of the Answer. (TR. 6, p. 22). Neverthel ess, the fact
remai ns that Respondent admtted in its Answer that Mrshall Yamano was
a supervisor under the Act. Paragraph 6 of the Conplaint to which the
Answer was addressed all eged that the "follow ng persons have at al
times material herein occupied the positions on05|te their names and
are now and at all tines material herein have been supervisors wthin
the meani ng of Labor Code ection 1l 40. 4(j ) and agents of Respondent
acting on its behalf . . . ." (Enphasis added.) Respondent 1s bound
by its Answer. | find Marshall Yamano to be a supervisor



the strike but that they would resune working once the matter was
settled. Coronel testified that Yamano then asked, "[ w] ho signed
cards? (TR. 4, p. 54), and that she infornmed himthat she and Ranps
had both signed them |In addition, both Coronel and Ramos testified
that a co-worker, Sylvia Resales, also told Yamano at that time that
they (Coronel and Ranps) had signed the authorization cards. This
conversation was undi sputed. 1%

Ranmps testified that she and Coronel went on strike that day,
that they were the only ones fromher crewto do so, and that they
remai ned on strike until the labor unrest in the area subsided, around
August 9 or 10, approximtely two weeks |ater.

The extent of their participation in that strike was the
subj ect of sone controversy with CGeneral Counsel's w tnesses claimng
they were quite active and Respondent's w tnesses claimng they had no
know edge of any such activity. For exanple, a witness for the
General Counsel, UFWrepresentative Mguel Ybarra, who was in charge of
pi cketing activities during this strike, testified that both Ranos and
Coronel were quite active and earned the nicknames of "patrulleras" or
patroll ers because they would observe the various fields and report
back to UFW headquarters any farmarkers found still to be working.
However, there was no evidence that any picketing took place on any
property owned or operated by Respondent during this period.

O her union activity followed the strike. In September of
1980 the UFWfiled a Notice of Intent to Take Access in Case No.

12. Neither Marshal |l Yanano nor Ahunada testified.



80-NA-91-SAL ( G. C. Ex 3), ¥ and Coronel, Ramps, and two Union
organi zers went out to Yamano fields to speak to tomato machi ne workers
during the lunch hour about UFWbenefits. (TR. 4, p. 79.)

After the strike, Ranos and Coronel were allowed to return to
work, working the days of August 11 and 12, doing tomato cleaning. But
thereafter they applied for but were allegedly refused rehire in
Respondent's 1980 tomato harvest, and an unfair |abor practice charge
was filed by the UFWon their behalf. A conplaint was subsequent!y
i ssued, which was settled in July of 1981 (G. C. Ex 2). % This
settlement directly affected Ramps and Coronel's 1981 enployment. (The
parties stipulated that this settlement, which resulted fromthe unfair
| abor practice charges filed agai nst Respondent in Septenber, 1980,
April, 1981, and June, 1981, controlled the hiring and enpl oyment by
Respondent of Ramps and Coronel in Respondent's operations in 1,981
prior to the 1981 tomato harvest season and in Respondent's 1981 tomato

harvest and

13. This exhibit was not admtted into evidence, but | have
taken admnistrative notice of the occurrence. (TR. 3, p. 85.)

14, O course Respondent had know edge of these
groceedlngs, of which I have taken Administrative Notice (TR. 6, pp.
-5), and of Ranps and Coronel's clains of union support. Bill Yamano
was notified: a) on September 5, 1980, that the UFWhad filed a
charge (80-CE-2 5-SAL2 alleging that Respondent had discrimnatorily
denied work to some of its enployees; (b) on April 20, 1981, that
Respondent had al legedly discrimnatorily refused to rehire enployees
due to their union activities and filing of unfair |abor practice
charges (81-CE-64-SAL); and ( ¢) on June 8 that Respondent had _
al | egedly cut back on the anmount of work nornallg glven to the Eusebio
Sal i nas crew because of their union activities (81-CE-64-SAL). As early
as September 25, 1980, a conplaint issued alleging that certain
workers in Eusebio Salinas' crew, sPecm cally namng, anong others,
Ramos and Coronel, had been unlawful |y refused rehire because of their
union activities (Case No. 80-CE-239-M SAL). The conpl ai nt .
specifically mentioned the July, 1980 garlic strike in the San Benito
and Santa Clara counti es.



bel | pepper operations.) (TR. 1, pp. 2-3).

There was al so undisputed testinony that thereafter, on
several occasions, Yamano and Prieto were informed personally of Ranmps
intent to seek the help of the UFWfor her enploynent problens. Ranps
testified that on July 22, 1982 she told Yamano that she intended to
speak to UFWrepresentatives about her inability to obtain work with
the Jose Salinas crew weeding peppers, infra. And she testified that
again on August 5, 1982, she informed Yamano that she was going to
speak with UFWrepresentatives about not being hired for celery nachine

work, infra. UFWofficial David Ronquillo testified that on that same

date, August 5, he spoke to Yanano and requested work on behal f of both
Ramobs and Coronel and did so again on August 10, infra. Ronquillo
also testified that he |ikew se spoke to Prieto on August 10 on the
sane subject natter

Bill Yanmano testified that he had never had a contract with
any | abor organization, that there had never been a union election or a
certification on his property, and that there never was a strike or
pi cket line at any of his ranches during 1980. |In fact, Yamano
general ly deni ed any know edge of the area-w de strike activity by the
following testinony in response to questions by the General Counsel on

Cross-examn nation:

15. The settlement provided a paynent to Ramos and Coronel of
$1,550. 00 each, by far the largest anounts of roney paid in the
settlement; and further provided, inter alia, that Ramos and Corone
woul d be offered work by Respondent on the 1981 tomato machines and that
Respondent woul d notify Prieto, Eusebio Salinas (a Prieto foreman), and
the UFWby mail at |east 3 days before the start of work of the
ﬁvallablllty of enployment for Ranos and Coronel in the 1981 tomato

arvest.
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| don't know if there was a strike or not, but I've seen
some commotion, whatever you call it, you know.

You don't know if there was a strike in 1980 in the
Glroy area?

| just heard, |, just hearsay. Actually, | didn't go

there. That's why | didn't know | can't say whether
there was or not.

What do you mean you di dn't go there?

| didn't go see what they're doing. Because | was busy
with ny own problem

What was your own probl en?

Runni ng the ranch.

So you di dn't know anything about the strike?

ND.

I'n 1980.

Oh, well, | just heard that there could have been a
g“:tg plutdgrrll.'t know, but | didn'"t go, actually go see a
Did you read the newspapers during that time?

Mhminnm

(kay. D d you hear about the strike in the newspapers?
Yeah, | read it alittle bit.

Alittle bit?

Just alittle.

Did you ever see picket |ines?

ND.

Did you ever watch the TV and see the strikers on the TV?
No, | didn't seeit. No.

Do you know growers that were struck in this area?

| don't know who they were. |’ve seen two or three, |
believe. |'m not so sure who, | heard of their names.
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Q Wo were those people?

A V(\él,l ,) Christopher, then Bertuccio, ny neighbors there."
sic

(TR. 6, pp.80-81) (See also TR 6, p. 40.)

Though Yamano acknow edged that while at the Gol den West Cafe
for breakfast during 1980, he would run into other growers, he also
expl ained that he |earned nothing about the then existing |abor strife
in the comunity because " | didn't ask them— No, | never asked or
they never give out information, just talk about what's grow ng on the
crop. That's about it. -- I got my own problems, that's just all.
No, because | didn't ask nothing about what was going on. Not about
the strike or anything, their problens, personal problens". (sic)

(TR. 6, pp. 84-85.)

Yamano denied tal king with anyone about UFW organi zati onal
activities in the valley during the strike though he recalled Mke
Her nandez, one of Prieto's foreman, showing up at his field wanting
permssion to speak to his workers. (TR. 6, p. 85.)

Yamano al so deni ed knowi ng of any growers, except for
Christopher and Bertuccio, where elections were held during 1980 or
where UFWcertifications resulted. (TR. 6, p. 93.)

Specifically, Yamano denied knowing at the time of the strike

that Ranps and Coronel supported it: VWhat they do after they |eave
the ranch, | don't know what they do. |' m just concerned that they
work on the ranch, that's all, and they were under, mostly on the
payrol| of Joe Prieto". (sic) (TR 6, p. 86.)

However, Bill Yamano, though denying ever speaking with his
son, Marshall, about the 1980 strike, admtted that Marshall had indeed

told himthat some people had come to the field, that they
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had spoken to Ranps and Coronel, that Ramos and Coronel had signed
sonet hing, had then left the work site, and that this was not a usua
occurrence. Yamano deni ed he knew anything about their activities beyond
this. (TR 6, pp. 85-86, 99.)

Finally, Yamano testified that Prieto never told himthat
Ramos or Coronel were involved in the 1980 strike, and he denied he
never told Prieto not to hire them because of their Union activities.
(TR. 6, p. 53.)

In contrast, Prieto testified he recalled the strike and
pi cket lines (including the one behind his office and at the Bob Filice
field) very well, as all the 10-15 growers in the area that he did
business with (except Yamano) were involved in the strike; and all of
Prieto's crews went out on strike and did not work during this period.
(TR. 7, pp. 68-69, 47.) Further, Prieto testified that one of his own
foremen, Mke Hernandez, was a strike |eader and started the strike at
both the Christopher and Sansing conpanies.® (TR. 7, p. 46, 68.)
As a result of this |abor unrest, Prieto acknow edged that he lost a
significant amount of work. (TR. 7, p. 47, 68.) However, Prieto
testified he was unaware of whether Ranos or Coronel participated in the
strike.

Prieto denied Yamano ever told himnot to hire Ranos or
Coronel because they had participated in the 1980 strike or because of
any 1980 activities. (TR. 7, p. 42.)

~16. As amtter of fact, Prieto's daughter, Goria Snyder
testified that Hernandez, in either late July or early August, actually
negotiated on behalf of his crewwth a fewof the Glroy farners in
Prieto's own office.

-12-



V. The Refusal to Rehire Allegations

A. The Prieto Operation and Hs General Hring Practices

Joe Prieto testified he had been a | abor contractor for

35 years and that he had provided | abor to Yamano Farns during 20 of
those years, as well as to approxi mately 10-15 other growers. Prieto
operates out of the Glroy/Hollister/San Juan Bautista area. H's
office is located in Glroy, right next to the Golden West Cafe where
workers often conme |ooking for himin order to obtain enploynent.
According to Prieto, hiring was done by himeither at his office or at
the Gol den West Cafe or by his forenen in the field, who usually hired
wor kers who had worked in the crews for a number of years. Qoria
Snyder, Prieto's daughter who served as his bookkeeper/secretary, added
that quite often a foreman would have a regular crew of workers he
could ordinarily depend upon, nany of whomlived in the |abor canp, so
that Prieto only needed to alert the foreman as to the start-up date of
the operation, and the foreman would routinely round up his own people.

Prieto testified that the number of hirings was controlled by
how many workers the grower had indicated he wanted. (TR. 7, p. 12.)
According to Prieto, all his crews were hired on a first come/first
served basis, and hiring woul d continue on the second day of an
operation, only if there were a need. Thus, to obtain work, it was
necessary for the applicant to cone by every day.

However, Prieto also testified that during August of 1982 he
kept a few slots specifically open for Ranps and Coronel (whom he had
known since 1978 when they began working in his operation), as he

could always use a couple of extra people; and it nade little
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difference to the grower. (TR. 1, pp. 22, 65-66.) Later he testified
that he hinself did not keep any vacancies open for themin 1982 but that
it was his foremen who di d. \Wen asked why, he initially stated he
didn't know (TR. 7, p. 84), then testified it was because they were
good workers and the foremen wanted them (TR. 7, p. 85.)

In addition, Prieto testified on cross-examnation by Cenera
Counsel that if a grower were dissatisfied wth the work perforned by
any of his enployees, he would not hire back that enployee the follow ng
day. X (TR. 7, p. 53.) But he also testified that Bill Yamano had
never told himto fire a worker fromany of his crews. (TR. 7, p. 71.)

B. The CGeneral Enployment History of the Alleged
Di scrim nat ees

Ranps and Coronel testified they both worked for Yamano
Farms every year since 1976 except for 1977 when they both resided

in the State of Texas where they have family.® Ranps testified

that prior to 1980, she and Coronel worked between March and November
but that beginning in 1980 and continuing to the present, the work
schedul e was noved up to May. According to Ranos, the initial work
woul d be thinning in the beets, bell peppers, tomatoes, and celery,
fol l owed by the weeding and cleaning of these crops. Beginning in md-
August - Sept ember and lasting until October would be the tomato machine

harvest, and finally, the bell pepper machine

17. On redirect examnation, Prieto denied that this had been
a truthful statenent (TR. 7, p. 70.)

18. Ramps and Coronel are cousins.
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harvest woul d occur for one nonth, finishing in November.

Ranps testified that in the past she had al ways been hired
directly by Bill Yamano for the tomato harvest but that for the other
operations; e. g., hoeing and thinning, the hiring was done by Iabor
contractor Prieto. Ramps also testified that when hired by Prieto, she
worked for Respondent al nbst exclusively (as was her preference) except
for a few days here and there -—at nost a week — when there was no
work avail abl e due to Respondent's irrigation schedule, and she was
required to work for other growers.

Coronel testified that she also depended upon Prieto al most
exclusively for work and that the substantial portion of that work was
performed on Yamano ranches. In fact, Coronel testified that Prieto
traditionally gave her work at other farns; e. g., Nagarita, Benny
Yamane, M ke Mondelli, Miroaka, and Sansing, but only 'for
approximtely a week at a tinme when Yamano di dn't have any work
available at all due to his land still being wet fromirrigation.

Prieto testified that Ranps and Coronel woul d often request
work at Yamano Farms but not with other growers. |In fact, Prieto
testified that both in 1982 and 1983 he had offered them work at
other farnms which they refused, stating that they would await the start

of a Yamano operation.®¥ (TR. 1, pp. 29-30.) He also

testified he didn't know if Ramps and Coronel had ever done work for

19. Prieto later, on cross-examnation, testified he
couldn't renmenber if they refused any work in 1982. (TR. 1, pp. 67-
68.) Onredirect he testified that they had sonetime in the past
;3f%sed ot her assignnents, but he couldn't remenber when. (TR. 7, p
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any other grower while working for him (TR. 7, p. 87.)%

C. The Prior Personal Notifications

According to Coronel, between 1976-1980 Ranps and she were
al ways personal |y contacted about the start-up of operations at Yamano
Farms. For exanple, Coronel testified that her foreman in 1976 Shorty
Perez, a Prieto foreman, woul d al ways notify Ranps and her at the |abor
canp where they were living at the tine.

Simlarly, Prieto foreman Eusebio Salinas personally notified themin
1978, 1979 and 1980.% Though Coronel admitted that she was a

good friend of Salinas daughter, Carolina, and that this night have
been one rea on or t e er onal notification, she also testified that
all the menmbers of the crew were notified in the same fashion, even
those who were not residing at the |abor canmp. In addition to Perez
and Salinas, Coronel testified that in July of 1980 Yamano foreman Jose
Ahumada al so personally notified Ranos and her of hoeing work and that
usual Iy a Yamano foreman woul d advise themas to when the tomato
harvest woul d begin, as well.

But, Coronel testified, this procedure abruptly changed for
her and Ranbs in 1982, and notifications of the start-up dates for

Yamano operations no |onger occurred. Instead, they had to seek

20. In rebuttal, Ranps, while conceding that she preferred
Yamano work and woul d inquire of Prieto if the work was on a Yamano
field, denied ever refusing Prieto's offers during 1982 and 1983 to do
work for other conganles. TR 8§, Rﬁ, 37-38, 42. ? In support, she
produced check stubs ( G. C. Ex 8) which she testified represented
ngnent_for work perforned at Miroaka in June of 1982 and at J. R.
rton in August of 1982.

21. Salinas did not work as a Prieto foreman in 1982, and
the 1981 hiring was covered by the Settlement Agreenment. (G.C. Ex 2.)
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work by contacting Prieto personally, either at his office or, nost
commonly, early in the nmornings at the Gol den West Cafe, |ocated next
to his office. Coronel testified that her other crew menbers were not
required to find work in this way and that she never observed any of
them | ooking for work at the cafe during 1982.

In contrast to this testinony, Prieto testified that
between 1976-80 and during 1982 he did not have a policy of personally
notifying or tel ephoning enpl oyees of work opportunities and was not
aware of his foremen engaging in such a practice. (TR. 7, p. 78.)
But Prieto also testified that Ranmbs and Coronel worked exclusively for
his foreman, Salinas, during 1976-80 and that he (Prieto) could not
remember (TR. 7, p. 10), then stated he did not know ( TR. 7, p. 11)

whether Salinas di d, in fact, so contact the alleged discrininatees.??

Prietos daughter, Goria Snyder, testified that the business
had no policy of notifying workers in advance of work, and she further
testified that she was not aware of a time when her father or his
foremen ever went to the homes of workers to personally contact them
about work or called them by phone.

Yamano testified that prior to 1980 and during 1982, for
those operations in which he (and not Prieto) would do the hiring, he
woul d notify and enploy his own ranch people first but that he never
personal 'y notified any others that did not live on the ranch nor did
he instruct his own foremen or Prieto to personally notify others.
(TR. 6, pp. 68-70.) Yamano further testified that after

22. Prietoinitially testified Salinas did not personally
notify them (TR. 7, p. 10.)
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the ranch people were notified and hired, other hirings would take
place on a first come/first served basis, according to his needs; and
that word about such job openings usually go around, often when the
ranch people themsel ves woul d refer potential applicants. (1d.)
D. The Specific Incidents
1. My 24, 1982

The parties sitpulated that a crew hired through | abor
contractor Prieto began work in Yamano's tomato thinning and hoeing
operation on May 24, 1982 and was enpl oyed through July 7, 1982. (TR.
1, pp. 1-2.) It was further stipulated that Ramps and Coronel were
enpl oyed on all available work dates from My 25, 1982 - July 7, 1982.
(1d.)

Ramps testified that on May 7 on behalf of herself and
Coronel 2/, she asked Yamano for work at the Gol den West Cafe? and was
told that work had not yet started, that it would comrence within the
month, and to check later with Prieto. According to Coronel, Prieto
was i mrediately contacted and responded that he di dn't have any work
as Yamano had not yet notified him Ramps testified that she and
Coronel returned to the restaurant — about once every third day -—and
spoke to Prieto on several occasions but that each time they were told
there was no work. Ranps also testified that Prieto told her that
ei ther he would informher of the work or she should check back at the

cafe but that she shoul dn't

23. Ranos testified that she, the elder, always acted as
spokesperson for her cousin whenever she spoke to Yamano and that he
was aware of this.

24. Ranos testified that Yamano was known to frequent this
restaurant and that she went there often to |ook for work.
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return too often because other growers mght see themtogether and, as a
result, mght not give himany nore work. (TR. 1, p. 57.) Coronel
testified that Prieto suggested they also check again with Yamano.

According to Ranpbs, she could not recall |ooking for work
specifically on May 24, the actual date of the beginning of the tomato
thinning operation. However, she did renenber that the follow ng day,
May 25, she and Coronel spoke with Prieto at his office about work and
were informed that it had started the day before. Coronel testified
they asked Prieto why he had not contacted them as they had left their
phone nunber with him, but that he did not answer the question. Ranps
testified that Prieto told themthat it had been necessary for themto
have shown up at the work site (Yamano's Airport Ranch) to arrange for
enpl oynent.

Fol lowing this conversation, Rampbs and Coronel proceeded to
the field and were enployed in the tomato thinning and hoeing operation
until its finish on July 7, 1982.

Prieto testified that he woul d have hired Ramos and Coronel the
first day of the operation had they shown up, and he did not know why they
failed to do so. (TR. 7, p. 13.)

2. July 20, 1982

The parties stipulated that a Prieto crew of
approxi mately 20 workers weeded peppers on July 20, 22 and 23, 1982,
and that Ranps and Coronel were enployed on July 22 and 23. (TR. 1, p
2.)
Ramos testfied that followng the end of the thinning and

hoeing operation on July 7, she and Coronel went virtually every
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morning to the Golden West Cafe seeking work.?®  Though Ramps coul d

not be sure if she checked with Prieto on July 19, Coronel testified
they did and that Prieto told themthat "[ F] or these days, there is no
work." (TR 4, p. 91.) Coronel also testified that they did not |ook
for work on July 20, the first day of the operation, because Prieto's
earlier comment had given themthe inpression that there would be no
work on that date.

Both Rambs and Coronel testified that on July 21 they went to
Prieto's office, asked for work, and were told they could have work
weedi ng and thinning peppers at Yamano's Shop Ranch. Both al so
testified that when Prieto told themthe work had started the day
before, they inquired as to why they had not been notified and why
Prieto had earlier said there would be no work during this tinme but
that Prieto did not reply.

Coronel testified that, pursuant to Prieto's instructions,
they proceeded to the field to work; and that when they arrived, around
6:30 a. m., Jose Salinas and his crew were already there but that no
one had yet begun to work. Coronel testified she told Salinas that
Prieto had sent themand that he (Salinas) acknow edged he was aware
of that. Thereafter, according to Coronel, Carolina Salinas and five
menbers of the Casas Fam |y arrived

Coronel testified that thereafter, Prieto, in any angry

25. Coronel testified they sought work at the CGol den \\est
frequently but not every day. For exanple, Coronel testified they did
not contact Prieto on July 16 or July 18 but that they did on July 12
and JUIY 14. According to Coronel, in the two-week period prior to July
21 (follow ng the conclusion of the tomato thinning and hoeing
operations on July 7), she and Ranos | ooked for work approxinmate
every Eh|rd day as prieto had made it clear he didn't want themthere
every day.
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mood, arrived, dismssed the Jose Salinas crew that had been there when
she and Ranos arrived, but told foreman Salinas to "[|] eave then
(TR. 4, p. 95), neaning that Coronel and Ranos were permtted to stay
and work. But Ranos and Coronel did not remain but proceeded to
Prieto's office. Ranos testfied that once there she asked Prieto why
there had been no work that day?' whereupon he told her to go to hel

and that she was creating problens for him "Because of you the
growers don't want to give ne work anymore . . . because of you, both
of you all, | stopped the crew. . . ." (TR. 1, p. 75.) Ranos
testified further that Prieto called them(she and Coronel) "strikers
and troubl enakers.” (TR. 1, p. 76.) Coronel corroborated this
conversation (TR. 4, p. 98), adding that the "strikers and

troubl emakers" reference was in the context of that being the reason no
grower wanted to give themwork. (ld.) Coronel also testified that
she .asked Prieto if Bill Yamano were one of these growers, and he
replied: "This you should know." (TR. 4, p. 99.)

Ramos testified that on this occasion she again requested work
and that Prieto told her to return the follow ng nmorning and speak to
Yamano personally. Ranps testified that she followed this advise and
that the very next day, July 22, she and Coronel spoke wi th Yanano but
that he only told themto see Prieto. Ranpbs further testified that she
then tol d Yanano that she intended to speak to UFWrepresentatives about
the matter whereupon Yamano asked her not to talk to the Union and that

he woul d give her work that day.

26. The Salinas crew, other workers, and Ranps and Coronel
all left the field. No work was performed that day.
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Ranos testified that she did, in fact, work July 22 and July 23 in
Jose Salinas crew weeding peppers, which was the last day for this
operation. Thereafter, she and Coronel weeded tomatoes from July 27-
August 4, all available work days during this period, in a Prieto crew
of around 25 workers. (Stipulation, TR 1, p. 2.)

Prieto's version of the July 21 incident was quite
different fromthat of Ramos and Coronel. He testified that Yamano had
told himhe wanted 25 workers to weed peppers on July 21, that he
(Prieto) arranged for that nunber to work and sent themto the field,
and that when he arrived at the field, these workers were lining up
getting ready to work. Around 10-15 mnutes |ater, Prieto observed
that 18-20 other workers showed up and also lined up to work. Prieto
testified that this group had been brought to the field by Ranos and
Coronel. (TR. 7, pp. 58, 18-19.)

According to Prieto, he told the 18-20 that he could not hire
themand to | eave, but they didn't want to go. To avoid problems, he
dism ssed his original group of 25, assigned themno nore work for the
day, and told the 18-20 that they could stay and work.%’ He denied he
was angry when he made this decision. (TR. 7 pp. 62-65.)

Returning to his office, Prieto testified he discovered that
the group had not remained in the field to work as they (Ranos,
Coronel, members of the Caras fam |y, and others) were there waiting

for him

27. Earlier in his testinony, Prieto had testified he had told
only Ranos and Coronel they could stay and work. (TR. 1, p. 62.)
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As a rebuttal wtness, Ranos denied that she brought any workers with
her and testified that the five menbers of the Casas famly and
Carolina Salinas all arrived after she and Coronel were at the field 2
(TR. 8, p. 32.)

3. August 10, 1982

The parties stipulated that a Prieto crew of approximately 20
persons pul l ed cel ery fromAugust 10-24, 1982, and that Ranos and
Goronel were enpl oyed on all avail abl e work dates fromAugust 11-24,
1982. (TR 1, p. 2.)

Ramobs and Coronel both testified that on August 5 they

spoke to Yamano regarding work on the celery machi ne?® but that

they were told that the work had already started and that there was no
work for them Ranps testified she told Yamano that she had
previously, in 1981, 3% worked on the celery machines and inquired why
she was not selected in 1982 for the job to which Yamano is alleged to
have replied that John Fernandez had al ready conpleted the crew.

Ramos testified she told Yanmano she would talk to the UFW
about this matter, and further testified that she di d, conferring with

Davi d Ronquil | o.

_ 28. During her direct testinony, Coronel had |ikew se
dﬁnled that she or Ranbs had brought any additional workers with
t hem

29. Ranosadmtted that she was working in bell peppers on
August 4 (4 hours), the first day of the celery nmachi ne work, and
that she woul d have had to |eave her bel |l pepper work one day before
it was conpleted in order to be enployed in the celery.

30. 1981 was the first year Respondent had utilized celery
machi nery.
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On August 10, Ramps testified she and Coronel2¥ passed by a
field and observed Prieto foreman Jose Salinas® crew pulling up celery.
Ranpbs testified she reported this to Ronquillo who later told her he had
made arrangenents for her to be enployed the next day, beginning at
8.00 a. m. A'so on August 10, Ranps spoke to Prieto who confirned the
offer of work for the next day.

On August 11, Ranps and Coronel, acconpani ed by Ronquillo and
UFW of fice adm nistrator, Ellie Canmpos, reported to the field at 7:15
a. m., which they thought to be early, and discovered the crew was

al ready there, pulling celery, and had started at 7:00 a. m %

Ramos and Coronel did not conmence work until 8:00 a. m.

Davi d Ronquillo, Director of the UFW Hol lister office,
testified that on August 5, 1982, he saw Bill Yamano personally and
requested work on behalf of Ranpbs and Coronel but that Yamano told him
to contact Prieto. On August 10, he testified he again contacted
Yamano, explained that Rambs and Coronel were getting the "runaround"
as to whether the hiring was to be done by him (Yamano) or Prieto, and
that someone woul d have to take responsibility or else unfair |abor
practice charges would be filed. Ronquillo again was told to talk to
Prieto which he then di d. According to Ronquillo, Prieto told him
Yamano did not want either Ranos or Coronel working for himso he

(Prieto) couldn't give thema job.

31. The parties stipulated that if called to testif%/,
Coronel ' s testinony regarding the August 10 events woul d be the sane
as Ranos! testinony.” (TR. 4, p. 101.)

32. Ranos testified she knew the crews regul arldy started
t

their celery work at 7:00 a. m. but that she had been told to report at
8:00 a. m
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Wien Ronquillo indicated he mght have to file a charge, Prieto stated
that they could have work the next day, at 8:00 a. m. ¥

Prieto testified that on orders from Yamano, he needed 18-20
cel ery workers for August 10 and that he left two places open for Ranos
and Coronal but that they didn't show up

Prieto denied that Yamano had ever directed himnot to hire
Ramos or Coronel that first day, August 10. (TR. 1, p. 23.) Prieto
further testified that when Ranpbs and Coronel arrived for work on the
second day, he put themto work.

4, Septenber 2, 1982 —The Yamano Tonato Machi ne Harvest

a. The Pre-1980 Period

Both Ranpbs and Coronel testified that prior to the 1980
strike, they had been hired and paid directly by Bill Yamano at the
very beginning of each tomato harvest season and were so enployed for
the entire harvest. Both also testified that they had al ways been anong
the group (which consisted of the wives of Yamano tractor drivers and
machi ne operators who |ived on the Yamano property) whose machi ne was
the first to start up. Wen the second nmachine began operating,
vacancies were then filled by any remaining Yamano workers residing at
his ranch. Ranps testfied that if then additional workers were still
needed, Yamano would call on Prieto to supply them (TR 2, pp. 31-
32.)

Yamano used both non-el ectronic (manual) and el ectronic

machines in his harvest. He testified that prior to 1980 the

33. In fact, Ronquillo did file a charge that day, the
charge that forns the basis of the present Conplaint, by personally
serving sane on Yarano. (G. C. Ex 1A.)
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majority of the machines he used -- though he was quite uncertain as to
numbers -- were non-electronic. In recent years, however, there have
been nore of the electronic variety, and Yanano testified that in 1982
all his machines were el ectronic.

The non-el ectronic machines required far more workers to

operate. Ranps estimates that 16-20 workers were required® while only
around 5-6, plus a machine operator, were necessary for the
electronic,® because it contained a tomato sorter. Both Ranps and

Coronel testified that they worked on both types of machines.

b. The Alleged Discrimnatees’ Prior Enploynment
H story on the Tomato Machi nes

Coronel testified that in 1976, there were two or three
machi nes used in the harvest, all non-electronic, and that she and
Ranps, working under foreman Gennaro Perez, were enployed on the first
machine fromthe initial day of the harvest operation

Coronel testified that in 1978 Yamano had three machines
two of which were electronic,®® and that she and Ranbs worked on the
el ectroni ¢ machi nes under the supervision of Bobby H rosake.

Finally, in 1979, according to Coronel, both she and Ranos
again worked on the first machine, which was electronic. There was a
total of four machines that year, two of which were electronic. The

supervi sor again was Hirosake.

- 34. Coronel placed the nunber at 20-25 workers. Yamano
testified that around 20 workers were required.

35.  Yamano testified the electronic machine needed 5
wor kers, including the operator.

36. On cross-examnation, Coronel testified there were

four machines, only one of which -—the one she worked on -—was
el ectronic.

- 26-



Coronel also testified that in 1978 and 1979 all of the
harvesters that she and Ranbs worked with on the el ectroni c machine
[ived on the ranch.

c. The Allegation of Respondent's Refusal to Rehire
Ranbs and Coronel in the 1982 Tomato Harvest

1.) The Events of Septenber 2, 1982

Ranos testified that at the end of the celery work on
August 24, she was informed that the tomato machi nes woul d commence
operating in about two weeks. On Septenber 2, the first day of the
harvest (though unbeknownst to Rampbs and Coronel at the ti me), Ranps
and Coronel went to the Golden West Cafe, encountered Yamano, and
asked himfor work on the tomato machines. According to Ranps,
Yamano di d not address their inquiry and instead told themto check

with Prieto regarding hoeing work in the peppers.2”

Instead of contacting Prieto, Ranos and Coronel decided to
see for themselves if the tomato harvest had started and proceeded to
Yamano's Airport Ranch where they saw that two tomato machines were in
the field and al so observed that Yamano foreman, Marshall Yanmano, was
present. Here, Ramps learned for the first tine, after conversing with
Yanmano, that the machines were schedul ed to commence operations that
day. Ranps testified that she informed Yamano that she and Corone
were interested in working the harvest and that Yamano told them he
woul d have to check. Wiile waiting for the answer, other workers, who

had been living on Yamano's ranches

37. At tines bell pepper work would overlap the tomato
harvest, but Ranps testified she would never work in bell peppers
gyy|ng this period. The bell pepper workers were usually hired by

ieto
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during 1982, arrived to work on the tomato machine. According to
Ramos, those workers were: Elisa Resales, Alicia Rosales, Consuelo
Villa, Jose Ahumada, Delia Martinez and Beatrice Martinez. Ranos
testified that of these workers neither Delia Martinez nor Beatrice
Martinez had ever previously worked with her and Coronel on the first

machi ne but instead had al ways worked on the second one. ¥

Ramos further testified that Bill Yamano then arrived and
said he would not give them work on the tomato machines: "l won't
give you work. | shall put the people fromthe ranch. Go work in the
hoeing operation.” (TR. 2, p. 23.)

Yamano departed. Though he had told Ramos and Coronel to see
Prieto about bell pepper hoeing, they decided instead to remain at the
field in order to see whether any tomato machine vacancies m ght
possibly occur. According to Ranps, when Yamano returned and saw t hem
still there, he told themthat he would not give themwork, that there
was no work available in the tomatoes, though there was in the peppers,
that he had previously told themto |eave, and that if they persisted
in remaining on his property, he would have to call the sheriff.

Yamano testified that his tomato harvest season began with
just one machine on Septenber 2; the second machine started the next
day. According to Yamano, he gave orders to Bobby Hirosake and
Marshal | Yamano that his first machine was to be filled by all ranch

personnel, as he testified that was to whom he customarily gave

_ 38. (oronel's testinmony was corroborative. She did not |ist
either Delia or Beatrice Mirtinez as having worked w th her previously
on the first nachi ne.

-28-



preference.® (TR 6, pp. 104-105.) Al though he testified there

were 6-8 ranch people he thought would be interested in the work, he could
not be sure all the positions on the first machine were filled fromthis
group. (TR 6, p. 103.) Simlarly, he did not know who filled the

positions on the second machine either. (TR. 6, p. 105.)

Yamano al so testified that he used these two machines until
it rained at the end of Septenber or early October when he increased

the nunber of operating nachines to three; all were el ectronic.

(TR. 6, p. 91, 100.) Yanmano further testified he hired sone workers
fromlabor contractor John Fernandez crew to work on the new machine
because he couldn't get hold of Prieto. (TR. 6, p. 91.) He also
testified that neither Ranos nor Coronel had asked himfor work around
this tine.

As to the encounter with Ranps and Coronel on Septenber 2,
Yamano testified he first saw themearly in the nmorning when they had
come to ask for work, that he told themthat he was just going to run
one nachine, that all positions were taken, and to see Prieto about
hoei ng peppers. (TR 6, p. 58.)

Yamano testified he then left but returned two hours later only
to find themstill there. He testified he again told themthere was no
tomat o machine work for thembut that there was work in the peppers. He
also testified he informed themthat it was "dangerous to be around the

machi nery because we, when we first

39. Yamano testified that the workers who were living on the
ranch knew when work was to begin because he told their husbands, who
were his tractor drivers and irrigators, about the starting tine (TR.

6, p. 582 . Apart fromthose living on the ranch, Yamano coul d not
recall if he told anyone el se when work was to commence.
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started we di dn't have no roomto park cars or anything like that, so |

told themto nove their cars and get out of the field because there is no
work." (sic) (TR. 6, p. 60.) Finally, Yamano testified that he told
themif they didn't leave, he' d call the sheriff because he didn't

want themto get hurt on the ranch. (Q..)@’

2.) The Events of Septenber 3, 1982

Fol lowing Yamano 's statenent of his intent to call the
sheriff, Ramos and Coronel did, in fact, leave the field. As they
were departing, one of Prieto's forenen arrived and inforned themthat
there was work for themin the bell peppers, but Ramos testified she
told himit was too | ate; and neither she nor Coronel applied for bell
pepper work that day. |Instead, both of themwent to the UFWoffi ce,
spoke to Ronquillo, and informed himthey had been denied work in the
tomato harvest. Ranmbs coul d not recal |l whether she told Ronquillo she
had been offered bell pepper hoeing work that day, but she and Coronel
testified that Ronquillo advised themto see Prieto about work for the
next day, Septenber 3. Pursuant to this advise, Ranbs and Coronel saw
Prieto later that sane afternoon at his office and were told to report
for work in the norning.

This they did. Both testified they showed up for work on
Septenber 3 at 6: 30 a. m but were infornmed by foreman Carlos Salinas

that Yamano had been there and had told himthat he (Salinas) was

40. In rebuttal, Ranps testified that Yamano never told her
about the machines bei ng dangerous or that she should stay away fromthem
for her own safety. (TR. 8, p. 33.)
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not to take any nore workers. However, Prieto arrived later and put
Ranos and Coronel to work weedi ng peppers though it was only for four
hours. 4/

Prieto testified he was expecting Ranos and Coronel on
Septenber 2 and that he hired around 30 workers | eaving two spots open
specifically for thembut that they did not show (TR 7, p. 24.)
Prieto also testified that in order to nmake roomfor themon Septenber
3, he had to take two workers out of his crew (TR. 7, pp. 24-25.)
Finally, Prieto testified that they worked only 4 hours on Septenber 3
because they were late in arriving. (TR. 7, p. 26.)

d. The Nlec?ation of Respondent's Refusal to Rehire

Ranmos and Coronel Subsequent to the Start of the
Tonat o Har vest

Ranos tetified that on Septenber 4, she and Coronel went
to the Glden Wst Cafe, found Prieto, and asked for work but that

Prieto replied: . ho, Yanano already sent ne to the fucking hell
because yesterday | gave work to you and for this reason he won't give
me work anynore in the bell pepper machine." (TR. 2, p. 28.) In
addition, Ranos testified that Prieto told themthat Yamano woul dn't give
themwork anynore and that he (Prieto) also would no | onger offer them
work in the bell peppers. Ranos also testified that Prieto told them
that " . . . therest of the groners do not want you because you are

strikers and troubl enakers." (TR. 2 p. 28.)%#

41. The parties stipulated that a Prieto crew weeded bell
geppers on Septenber 2 and for 5 hours (7:00-12:00 noon) on Septenber
;and that Ranos and Coronel worked on September 3 for 4 hours (8:00-

12:00 noon). (TR. 1, p. 2.)

42. The substance of this conversation was corroborated by
Coronel during her testimony. (TR. 4, p. 126.)
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Prieto, for his part, denied ever telling Ranos and Coronel
that they were strikers and he coul dn't 'use them denied ever informng
themthat Yamano had told himnot to enploy them because they were
strikers, and denied ever using profane |anguage in front of them when
they asked for work. (TR. 7, pp. 35-36.) Prieto also denied ever
telling Yamano that Ranos and Coronel should not be enpl oyed because
they had participated in the 1980 strike. (TR. 7, p. 42.)

On Septenmber 8, Ranos testified that she and Coronel returned
to the Golden West hoping to personally speak to Yamano. Spotting him
| eaving the cafe to enter his car which was parked in the parking |ot,
Ranps testified she placed herself to the side of his car, in plain
view, and made a sign for himto stop so she could speak to him but that
he drove right on past. According to Ranos, Yamano had to have seen her

11/2

as she was stationed on the driver's side, she was yards from him

he was | ooking in her direction, and his car passed very close to where
she was standing.* Coronel corroborated this testinmony, testifying that
Yamano was very close to themand, in fact, turned his face towards them
as he rapidly exited.

Yamano acknow edged that Ranpbs and Coronel frequently tried
to flag himdow as he was driving out of the Col den West driveway by
(sic) (TR. 6, p.

37); and that each tine he would bring his car to a halt for

"practically step on front of the car to stop me.

43. Ranps testified that on other occasions in the Golden
West parking lot she had enployed the same nethod to gain Yamano's
attention by placing herselt in a simlar position by his car and that
upon seeing her, he had al ways stopped.
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them Though he could not specifically recall themattenpting to
secure work on Septenber 8, 1982, he could not renenber ever refusing
to stop for themwhen they indicated they wanted to talk to him

The date of this event narked the last tine in 1982 that
Ranos or Coronel sought enpl oyment with Respondent. The parties
stipulated that neither one worked at any tine in Respondent’'s 1982

tonato harvest operation. (TR. 1, p. 2.)



ANALYSI S AND CONCLUSI ONS OF LAW

VI. The Prima Facie Case and Burdens of Production and Persuasi on

It is the general rule that to establish a prima facie case of
discrimnatory refusal to rehire, the General Counsel nust show by a
preponderance of the evidence that the enpl oyees were engaged in a
protected concerted activity, that Respondent had know edge of such
activity, and that there was some connection or causal relationship
bet ween the protected activity and the subsequent failure or refusal to
rehire. (Anton Caratan & Sons (1982) 8 ALRB No. 83, citing Jackson
and Perkins Rose Conpany (1979) 5 ALRB No. 20.) It nust be shown

that Respondent would not have failed or refused to rehire the alleged

di scrimnatee(s) but for his/her union nenbership or union activity.
(0. P. Mirphy Produce Co., Inc. (1981) 7 ALRB No. 37, citing Lawence
Scarrone (1981) 7 ALRB No. 13.).

In addition, the CGeneral Counsel must ordinarily show that
the alleged discrimnatee(s) nmade a proper application for enpl oyment
at a time when work was avail able and, as stated above, was not rehired
because of his/her said union activity or other protected concerted
activity. (Kyutoku Nursery, Inc. (1982) 8 ARLB No. 98, citing
Prohoroff Poultry Farms (1979) 5 ALRB No. 9 and Quimarra Mineyards, Inc.
(1981) 7 ALRBNo. 17.)

To prove that an enployer discrimnatorily failed to recall a
laid off enployee, the CGeneral Counsel nust establish that the
enpl oyer did in fact have a policy or practice of recalling former
enpl oyees as suitable openings arose but did not do so with respect to

the alleged discrimnatee(s) because of his/her union activity or



other protected concerted activity. (Ukegawa Brothers (1982) 8 ALRB No.
90, citing SamAndrews' Sons (1979) 5 ALRB No. 68; J. R. Norton Conpany
(1982) 8 ALRB No. 89; Verde Produce Conpany (1981) 7 ALRB Nbo. 27.)

However, where an enpl oyer has a practice or policy of
recal ling or giving priority in hiring to former enployees, a proper
application is all that is required; work need not be available at the
precise time of the application. The discrimnation occurs if,
when work becomes avail able, the enployer fails or refuses to recal
or rehire the former enployee because of his/her union activity or

other protected concerted activity. (Kyutoku Nursery, I nc., supra,

citing Prohoroff Poultry Farns, supra, and Mranda Mishroom Farm Inc.
(1980) 6 ALRB No. 22.

If the General Counsel establishes a prima facie case that
protected activity was a notivating factor in the enployer's decision,
the burden of both production and persuasion then shifts to the
enpl oyer to prove that it woul d have reached the sanme decision in the
absence of the protected activity. (Martori Brothers D stributors v.
Agricultural Labor Relations Board (1981) 29 Cal.Sd 721; N.L.R.B. v.
Transportation Managenent Corp. (1983) _ U.S. _, 76 L.Ed.2d 667, 51
U.S.L.W 4761; Wight Line Inc. (1980) 251 NLRB No. 150, 105 LRRM
1169; Nshi Geenhouse (1981) 7 ALRB No. 18; Verde Produce Conpany,

supra; J. R. Norton Conpany, supra; Ukegawa Brothers, supra; Kyutoku
Nursery, supra, citing Royal Packing Co. (1982) 8 AARBNo. 74.)

VII. Respondent's Know edge of Ranos'and Coronel's Union
Activities

It is clear that Ranmpbs and Coronel were engaged in union
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activity and that that activity was known to Respondent.

A. Know edge Directly Attributable to Respondent Via its
Own Supervisors and Forenen

It is not disputed that on July 25, 1980, Ranps and

Coronel were working directly for Yamano (and not for Prieto) at a
Yamano field, having been hired by Yamano supervisor Bobby Hi rosake.
Wen UFWstrikers entered the property to ask the workers to sign
authorization cards and join the strike, only Ranos, Coronel and one
other enployee did so.% This activity was observed by Yamano foreman
Jose Ahumada. Later, Yamano supervisor Marshall Yamano arrived
inquired as to what had happened and was told that Ranps and Corone
had signed cards and woul d be joining the strike. This event was
consi dered significant as Marshall passed this information on to his
father, Bill Yamano. The latter confirmed that Marshall had told him
that individuals had entered the field, that they had specifically
spoken to Rampbs and Coronel, that Ranps and Coronel had signed
something, and that they had then left the work site. In fact, they
were the only two members of the crewto join the strike.

Ramos and Coronel returned to work after the strike, about 3
weeks later. Thereafter, the UFW in Septenber of 1980, filed a

Notice of Intent to Take Access on the Yamano porperty; and during

o 44. 1t is significant that Ranps and Coronel held specia
positions at Yamano Farns prior to the 1980 strike. Not only were they
the only Prieto crew menbers hired directly by Yamano to work with the
ranch people in certain thin and hoe operations, but they were also the
only two non-ranch workers hired by Yamano for the first nmachine during
the tomato harvest, infra.

ik 45. The ot her enployee signed a card but she did not join the
strike.
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that nmonth Ramps and Coronel, in the conpany of UFWorganizers, in fact,
t ook access at Yamano Farns and spoke with Yamano enpl oyees working in
the tomato harvest about the benefits of unionization.

Ranps and Coronel's continuing connection with the UFWafter
the 1980 strike coul d not have gone unnoticed by Respondent. On
Septenber 25, 1980, a conplaint issued, on a charge by the UFW nam ng
Ranmos and Coronel (and others) as alleged discrinmnatees who were
al | egedly refused rehire because of union activities. And later, on June
16, 1981, a consolidated conplaint was filed, again giving Respondent
notice of Ramps' and Coronel's continuing involvement with the UFW it
was, in fact, the conplaint that formed the basis for the 1981
Settlement Agreement ( G. C. Ex 2) which controlled Ramos and Coronel's
hiring and enpl oyment by Respondent prior to its 1981 tomato harvest and
during its 1981 tomato and bel | pepper harvest operations.

(Stipulation, TR 1, pp. 2-3.)

These facts and the settlement itself do not, of course, by
themsel ves, prove that Respondent had know edge of Ramps! and Coronel's
Union activities. But they do show that Respondent was at |east on
notice as to their claimof Union involvement. This claim when
coupled with the other facts cited, establish that Yamano did have the

requi site know edge. &/

46. O course, the Settlenent Aqreement I s being referenced
onIY on the issue of enployer know edge. make no findings -- nor
would it be proper for me to do so -- with respect to the nerits of
the alleged violations. The Settlenent Agreement, containing, as it
does, a standard non-adm ssion clause, does not, 1n and of itself,
constitute conpetent evidence of the prior alleged unlawful conduct of
t he settllng party. Nor is it admssible to show aninus. (Poray, Inc.
21963) 143 NLRB 617; Parker Seal Conparg((lg??) 233 NLRB 332, 335.)

See al'so Paragraph 11 of General Counsel Exhibit 2.)
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In addition, Bill Yamano was further inforned of Ramps' and
Coronel"s connections with the UFWin other ways. On July 22, 1982,
Ranmos personally informed himthat she intended to go to the UFW

concerning her claimof being denied work during this tinme frane. 2/

Li kewi se, on August 5, 1982, Ranbs again told Yanano that she
woul d speak to the UFWabout her difficulties in obtaining work, which
she did. In fact, UFWofficial Ronquillo testified that on that very
day, and on August 10, he personally spoke with Yamano and inforned him
he was acting on behalf of Rampbs and Coronel in their attenpts to find
work with Yamano Farns.

Despite the uncontradicted evidence of what Marshal |l Yamano
observed Ranpbs and Coronel doing and what he |ater passed on to his
father, Bill Yamano persisted in denying that he had know edge, not only
of Ranps® and Coronel's involvement in the 1980 strike, but virtually
of the 1980 strike itself. Yamano sought to create the inpression that
he either was uncertain whether there was any union activity in his area
during 1980 or that if there were, he was very unconcerned about it, as
he just ran his business and never asked other growers anything about
their problens.

It is difficult to give nuch credit to Yanano's cries of
i gnorance, naivete, and indifference in view of the volune and intensity
of union organizational activity in Glroy, Hollister and San Juan
Bautista during the summer and fall of 1980, as evidenced by the nunber

of representation petitions and notices of intent to

47. It was only upon hearing of this possibility that
Yamano of fered Ranos work on July 22 and July 23.
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take access filed by the UFWand the nunber of elections hel d.
(Adnini strative Notice List Exhibits 1, 2 and 3. )% It would be hard
to conclude that anyone in the business of farmng 1,400 acres in this
area during 1980 and who admttedly had frequent contact with other
growers during this same time period, would not have known about this
frenzied union activity.®® it is also to be recalled that Respondent's
own office assistant, Kathleen Barnes, testified Yamano al ways sought
to stay on top of his total farmng operation, including any |abor
problens. (TR. 6, p. 137.)

| believe the volum nous evidence of the UFWs activities in
the San Benito/Santa Clara area during 1980 casts doubt upon the candor
of Yamano's denials of any extensive know edge of this activity; it
woul d al so, quite logically, cast doubt upon his specific denials of

Ranps' and Coronel's degree of participation in
/
/

/

o 48. Admnistrative notice was taken of the |arge nunbers of
filings of representation petitions and NA's durlng this period in the
general area where Respondent operated his farmng business. It is
appropriate for an ALJ to take notice of the records "of its own
proceedings in related matters, ﬁfOVIded that the facts noted are stated
on the record at hearing or in the hearing officer's proposed decision
so that the affected party may have an o ortunk%y to rebut or except to
them" (Sunnyside Nurseries, Inc. (197 9 4 ALRB No. 88, p. 3, fn. 4
(citations om tted).)

_ 49. The actual docunents underlying these exhibits were
supplied by the General Counsel after the conclusion of the fornal
hearing but before the filing of briefs pursuant to ny directive. (TR 8,

pp. 5-8.)

50. This activity would include, of course, the access
that was taken on Yanano's own property in Septenber of 1980.
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51

that activity. conclude that Bill Yamano did indeed have

know edge of Ranps' and Coronel's union activities.%

B. Know edge of Labor Contractor Joe Prieto

Unli ke Yamaho, Prieto openly admtted his know edge of the
i ntense union organi zational canpaign that took place in the
Glroy/Hollister/San Juan area in July of 1980 and the fact that of the
10- 15 growers he worked for (with the exception of Yamano), all were
involved in the strike. (TR. 1, pp. 45-46.) Prieto also acknow edged
that his crews all supported the strike, that none worked during its

duration, and that one of his main foremen, M ke

_ 51. Even if one were to confine the activity purely to
G lroy, Yamano's base, (and exclude Hollister and San Juan Bautista),
the exhibits demonstrate that of the 44 notices to take access fil ed,
21 were in Glroy (Admnistrative Notice List 1) ; that of the 74
representation petitions filed, 36 were in Glroy (Admnistrative
Notice List 2); and that of the 32 elections held, wth the UFW
winning 30 of them 18 were in Glroy (Admnistrative Notice List 32 :
It is also interesting to note that the only election lost by the UFW
(one was a tie) was at Bennie Yamane's in Glroy, the owner of which
masgi f{lend of Yamano' s, according to Yamano's own testinmony. (TR. 6,
p. .

52. In making this finding, | give no weight to Ranps' and
Coronel "s allegation that they were observed by Yamano or Hirosake in a
UFW caravan of several cars passing (by their testinony) some 30-50
¥ards in front of the office where Yamano and Hirosake were standing.

here is no credible evidence that either gentleman could have
specifically identified Ranbs or Coronel in their moving car fromthe
numberous other cars that were passing at the same time along the

hi ghway.

_ | also do not rely for this finding upon the testinony of
Euselio Sallnas.regardlng certain statements Yamano and Hirosake
al | egedly made in August of 1980. | find Salinas testinony unworthy
of belief. He was inarticulate and then confused as to dates and
tinmes. He made conflicting statements on inportant matters and
contradicted hinself as to the notivation behind his testinony. The
General Counsel has failed to ﬁrove by a preponderance of the evidence
that Yamano or Hirosake made the statenents attributed to them by
Salinas. (S. Kuramura, Inc. (1977) 3 ALRBNo. 49.)




Hernandez, was a strike leader. (TR. 7, p. 69, 46.) Accordingto
Prieto, the strike caused himto lose a lot of work. (TR. 7, p. 47,
68.)

But Prieto denied know ng that Ranps and Coronel were engaged
in any specific activities on behalf of the UFW However, there were a
nunmber of statenents attributed to him which | credit
as being nade, infra, that denmonstrate Prieto was well aware of
Ranos! and Coronel's prominent role in the striké and his genera
perception of themas active Union supporters.

First, Ranpbs testified that sometime in My of 1982 she
applied for work with Prieto at the Gol den West Cafe and that he told
her not to come back there too often as other growers m ght see them
together and wouldn't give himany work as a result. This statenent
was not specifically denied by Prieto when he testified. | find that he
saidit.

Ranps next testified that she was hired on July 21 but that no
one worked on that day because Prieto angrily dism ssed the crew and
| ater, at his office, told her to go to hell and that she was creating
problems for him "Because of you the growers don't want to give ne
work anynore" and "because of you, both of you all, | stopped the crew

" (TR 1, p. 75.) \hen Coronel asked why they weren't
working, Prieto replied that no grower wanted to give themwork because
they were "strikers and troubl emakers.” (TR. 4, p. 98; TR 1, p.
76.) \Wen Coronel asked Prieto if Yamano was one of these growers, he
responded, "this you should know." (TR. 4, p. 99.) Prieto was not

asked about this conversation during his
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testimony.% | credit Ranps and Coronel that Prieto nmade these
statenents.

Finally, according to Ranbs, on Septenber 4, Prieto told
Coronel and her that there was no nore work for themand that "
the rest of the growers do not want you because you are strikers and
troubl emakers.” (TR 2, p. 28.) This statenent was denied by Prieto,
but | am convinced he said it.

| have credited Ramos® and Coronel's accounts of their
conversations with Prieto (as well as, generally, their testinony
t hroughout this proceeding) because both appeared to me to be telling
the truth. For the nost part they answered the questions put to them
wi thout hesitation, and both had excellent recollections of the events
in question. Each wonan's testinony was also fairly consistent with
the ot her.

In contrast, Prieto's general deneanor offered little to
inspire confidence that he was being conpletely truthful. He seened
to ranble, didn't always answer the questions, and was sometines
incoherent. At other tines he appeared argunentative, aggressive, and
uncontrol | ed, sometimes interrupting counsel. He also exhibited the
mar ki ngs of a strong tenper.

In addition, Prieto's menmory occasionally failed him
altogether. For exanple, though he admtted Ranos and Coronel had
asked himfor work at the Golden West Cafe, he couldn't renmenber if

they did so at any tine during 1982. (TR 7, p. 35.) In fact, he

_ - 53.  Though not asked specifically about this conversation
Prieto did deny ever calling Ramos and Coronel "fucking strikers", but
it is unclear whether his denial went to the word "strikers" or to the
profanity preceding it. (See TR 7, pp. 35-37.)
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even acknow edged that he couldn't recall any of the 1982 events
very well. (TR. 7, p. 44.)

Furthernore, it is quite possible that Prieto would have made
the statenments attributed to himbecause of his unhappy experience
during the 1980 strike when all of his enployees went out, the growers
he received business fromwere targets of UFWorganizational activity
and resul tant successful elections, and he suffered business |osses.
H's hostility was directed towards Ramos and Coronel because they
apparently stood out in his mnd (and/or in the mnds of growers he did
business with, including, evidently, Yamano) as synbols of that
activity which had led to his problens.

| conclude that Prieto nmade the statenments and had know edge

of Ramp's and Coronel's Union activities.

C. Respondent |s Responshile for Prieto's Know edge,
Statenents and Conduct

Early in the history of the National Labor Relations Act
(hereafter " NLRA"), the U. S. Suprenme Court was cal led upon to decide
an enployer's responsibility for actions which it had not specifically
authorized or ratified. Inl.A of M v. Labor Board (1940) 311 U. S.
72, 85 L.Ed. 50, 61 S.Ct. 83, acaseinvolving the activities of

several |owlevel "lead nmen" enployees, the Court

54. As stated previously, in comng to this conclusion | do
not rely upon ang testinmony of Euselio Salinas relating to alleged
statements made by Prieto concerning Ranmos and Coronel .

In addition, the evidence is insufficient that Prieto _
observed Ramos or Coronel on the picket lines at either his own office
or the Bob Filice ranch. It is not clear he could have specifically
identified themanong the nultitude of strikers, many simlarly
dressed, many shouting, and many carrying the same picket signs.



sai d:

. . . Ve aredealing here not wth private rights (citation
omtted) nor wth technical concepts pertinent to an enployer's
| egal responsibility to third persons for acts of his servants,
but with a clear Ieglsla1|ve policy to free the coll ective
bargai ning process fromall taint of enployer's conpulsion,
domnation, or influence. The existence of that interference
must be determned by careful scrutiny of all the factors,
often subtle, which restrain the enpl oyees' choice and for

whi ch the enpl oyer nay fairly be said to be responsible. . . .
(311 U. S. at 80; enphasis added.)

AdinH.J. Hinz @. v. Labor Board (1941) 311 U. S. 514, 85

L. Ed. 309, 61 S.Ct. 320 in a case where the conduct of supervisors was

i nproper though again not authorized or ratified by the enpl oyer, the
Qourt hel d:
The question is not one of legal liability of the enployer in
damages or for penalties on principles of agency or respondeat
superior, but only whether the Act condemns such activities as
unfair |abor practices so far as the enpl oyer nany gain from
t hem any advantage in the bargai ni ng process of a kind which
the Act proscribes. To that extent we hold that the enpl oyer
is wthin the reach of the Board s order to prevent any
repetition of such activities and to remove the consequences of
t hem upon the enpl oyees' right of self-organization, quite as
much as if he had directed them (311 U.S. at 521.)

Thus, the statutory provisions of the NLRA "permt the
Inmputation to the enployer not only of actions expressly authorized but
al so of actions which are inpliedly authorized, and, nore inportant,
actions which are within the 'apparent authority of the actor. It has
| ong been held that the issue of agency authority is to be gauged from
the point of view of the enployees.” (CGorman, "Basic Text on Labor Law'
(1976) p. 134.)

Moreover, the National Labor Relations Board (hereafter "NLRB")
has for years inposed liability for the conduct, not only of managenent

and supervisorial personnel, but in some cases other



types of enployees and non-enpl oyees, as well. (ld., pp. 134-137.)

Sect
"Ac

Cal
t hat:

ion 1140.4(c) of the Agricultural Labor Relations Act (hereafter
t") defines "agricultural enployer" as follows:

The ternms "agricultural enployer shall be liberally construed
to include any person acting directly or indirectly in the
interst of an enployer in relation to an agricultural enployee,
any individual grower, corporate grower, cooPeratlve gr ower,
harvesting association, hiring association, |and managenment
group, any association or Persons or cooperatives engaged in
agriculture, and shall include anY person who owns or [eases or
manages | and used for agricultural purposes, but shall exclude
any person supplying agricultural workers to an enployer, any
farmlabor contractor as defined in Section 1682, and any
person functioning in the capacity of a labor contractor. The
enpl oyer engagi ng such | abor contractor or person shall be
d%%nﬁf ;he empl oyer for all purposes under this part, (enphasis
added.

The California Suprenme Court in Vista Verde Farms (1981) 29

.Sd 307, 172 Cal.Rptr. 720, in interpreting this provision held

. . . in general an engkoyer's responsibility for coercive acts
of others under the ALRA "as under the NLRA, is not [imted by
techni cal agency doctrines or strict principles of respondeat
superior, but rather nust be determned, as |I. A of and
Hel nz suggest, with reference to the broad purposes of the
underlying statutory scheme. Accordingly, even when an enpl oyer
has not directed, authorized or ratified inproperly coercive
actions directed against its enployees, under the ALRA an

enpl oyer may be held resEonS|b|e for unfair labor practice
purposes (1) if the workers could reasonabl& bel ieve that the
coercing Individual was acting on behal f of the enployer or ( 2)
i f the enployer has gained an illicit benefit fromthe

m sconduct and realistically has the ability either to prevent
the repetition of such msconduct in the future or to alleviate
the deleterious effect of such msconduct on the enpl oyees'
statutory rights. (29 Cal.3d at 322.)

In Vista Verde the crucial question was whether an enpl oyer

was shielded fromunfair |abor practice liability if such m sconduct

was perpetrated by a [ abor contractor whomthe enpl oyer had hired

rather than directly by the enployer itself. The Court found that



for purposes of assessing responsibility for unfair |abor practices, no
meani ngf ul distinction could be drawn between the grower's
supervi sors/forenen and the grower's |abor contractors.

. . . Like a supervisor, the farmlabor contractor is hired and
conpensated by the grower to supervise the activities of the
agricultural enployees of the grower. And, like the 'lead men'
inl. A of M, the farmlabor contractor is clearly "in a
strategic position to translate to [ his] subordinates the
Eo||0|es and desires of the managenent. %311 U.S. at p. 8085
.Ed, at p. 56].) In addition, because of the |abor
contractor's authority to hire and fire individual workers, the
coercive inpact of the contractor's actions are likely to be at
| east as great as that of the enployer's most senior supervisory
personnel . Finally, because a grower does have the power to
retain or discharge a farmlabor contractor and the contractor
accordingly has a direct incentive to conply with the grower's
directives, a grower will generally be in a position to prevent
the repetition of unlawful activities by the [abor contractor in
the same way that it could %enerall control the conduct of its
own supervisors. (29 Cal.3d at 328.)

As in Vista Verde, here the labor contractor had a very |ong

(20 years) and stable relationship with the enployer. Mreover, the
enpl oynment patterns of the workers involved show continuous and al nost
excl usi ve®® enpl oynent at Yamano Farms through this same | abor
contractor since 1978. For sone operations, Yamano hired Ranps and
Coronel directly; otherw se, he would direct Prieto to do the hiring
pursuant to his work assignnents. Oten Yamano woul d tell Ramps and
Coronel to see Prieto about work; at other times Prieto would tell
themto see Yamano. The close association in the mnds of these two
enpl oyees of Prieto with Yamano woul d have and indeed did | ead themto

perceive of Prieto as

55. No substantial evidence -—no pz?_/r ol | records or other
docunentation -- was of fered by Respondent to di spute Ranos' and
Qoronel ' s testinony that except for sporadic enpl oynent of a week or so
at other farns, all of their work was wth Respondent .



acting on behal f of Yamano.%® (Vista Verde Farns, supra; M

Caratan, Inc. (1983) 9 ALRB No. 33.

There is a certain irony in the fact that Yamano shoul d be
hel d responsible for the acts and statenents of Prieto when Yamano
specifically sought to avoid such liability by turning his hiring over
to this labor contractor. But that was, of course, the very
point of Vista Verde - an enployee did not |ose his/her protections
under the Act just because that enpl oyee happened to be supplied by a
| abor contractor instead of hired by a supervisor or foreman. The
Court understood this when it clearly stated:

.. . If an enﬁloKer coul d vicariously commt unfair |abor
practices, through the nediumof a labor contractor, the ALRA
coul d never attain its high purposes of |abor peace through the
orderly accommodation of the interests of enployer and enpl oyee.
(29 Cal.3d 330.) (footnote omtted.)

.. . in Ii?ht of the basic purpose of the ALRA, the
Legi sl ature could not conceivably have insul ated such m sconduct
of ‘a | abor contractor fromall ALRB review or remedial action.

. the Legislature could not reasonably have intended to
proscribe coercive activities by the growers from whom such
workers are generaly renmoved, but to exenpt fromall regulation
simlar coercive activity whenever it is engaged in by the |abor
contractor with whomthe workers have frequent and direct
contact." (29 Cal.3d 325.) (footnote omtted.)

56. There is also evidence in the record to support the view
that Yamano exerted control over Prieto's |abor force; e. %. hi's
checking its work, his correcting any deficiencies throug
consultation with Prieto, and his dlstrlbut[n? toit his own work
rules. (G.C. Ex7.) Further control was illustrated by the testinmony
of Ranos, Coronel, and Ronquillo, which | credit, to the effect that
ﬁr|eto had told them Yamano di dn't want Ramps or Coronel working for

im
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Thus, even if Yamano may not have explicitly authorized or
ratified Prieto's conduct or statenents, that conduct and those
statenments are nonetheless attributable to himfor unfair |abor
practice purposes. (Vista Verde Farns, supra.)

VI1l1. The Refusals to Rehire

As regards each of the refusal to rehire charges alleged in
the Conpl aint, the Respondent failed to rebut the prinma facie case made
out by the General Counsel that protected activity was the notivating
force behind Respondent's conduct.

A My 24, 1982

Ramos and Coronel sought work in May of 1982 and did not

merely rely upon what they considered to be the past practice of

personal notification, though they were entitled to do so, infra. On

May 7, 1982, two weeks before the start of the tomato thinning season
they personally contacted Yamano and inquired as to the starting date.
Yamano, presumably in accordance with his new hiring policy, told them
to see Prieto, which they di d, repeatedly, only to be informed that he
did not know the date for the comencement of the operation. At one
point Prieto even told Ranbs not to contact himfor work at the Col den
West Cafe too often because he did not want other growers seeing them
toget her, thereby jeopardizing his future work assignnents. To help
remedy this situation, Prieto suggested that he mght notify Rambs when
the work was to start. He did not do so.

Lucki |y, Ramos and Coronel, not having been contacted, just
happened to be in Prieto's office looking for work on May 25, the day

after the season started, when Prieto finally offered them



enpl oynent .

| find that Ranps and Coronel were not told of the start up
date, despite repeated attenpts, and were not otherw se notified
because of their UFWactivities. This resulted in their |osing work on
May 24.

B. July 20, 1982

The tomato thinning season had ended on July 7.

Following its close, Ramos and Coronel sought work frequently by
speaking to Prieto again at the Golden West Cafe. However, they did
not seek work specifically on July 20, the date of the beginning of the
bel | pepper weed and thin operation, because an earlier coment by
Prieto on July 19 had led themreasonably to believe that July 20 woul d
not be the first day of work. In any event, neither was notified as to
the actual start-up date.

Once again, they happened to have been in Prieto's office
| ooking for work (on July 21) when they discovered it had already
commenced the preceding day. After having been told by Prieto that
they could work that day, they proceeded to the field, only to find
out that Prieto foreman Salinas was already there with a full crew who
were also ready to work. Thereafter, the five menbers of the Casas
famly arrived

Then fol l owed an incident that is in nuch dispute. Ranps and
Coronel claimthat Prieto arrived in an angry nood and told the
originally assenbled workers fromthe Salinas crew that there was no
work for themand to |eave the field; but at the same tine he told
Ranps and Coronel, in front of the dismssed crew, that they (Rams and

Coronel) could stay and work if they wanted. Later, back in his
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office, Prieto told Ranos and Coronel that becuase they were strikers

and troubl emakers, growers, including Yamano, were putting pressure on
himand refusing to give himwork.® (TR 1, pp. 75-76; TR 4, pp. 98-

99. )

On the other hand, Prieto testified that he had obtai ned,
pursuant to Yamano's instructions, 25 workers to work the peppers on
July 21 and that when he arrived at the field, he saw that Ranps and
Coronel had brought an additional 18-20 persons to work. Wanting to
avoid any trouble, he dismssed the initial group of 25 and assigned
themno nore work for the day. He then testified he told only Ramos
and Coronel they could stay and work, then stated it was the entire
group of 18-20 that he told could remain. He denied being angry. (TR.
7, pp. 58, 62-65.)

| credit Ramps and Coronel's version of these events.
believe Prieto felt himself to be caught in the mddl e between Ranps
and Coronel's constant pursuit of enployment with himand Yamano's
distaste and Prieto's own in having to employ them Prieto did hire
themon July 22; but having arrived at the field and finding a ful
Salinas crew, suddenly increased by the addition of Rambs and Coronel
plus the five menbers of the Casas famly, he became agitated. Now,

58/

obvi ously angered by their presence,> Prieto decided to hold Ranos and

Coronel up to contenpt and ridicule

57. As nentioned earlier, | have found that Prieto made this
statement. | also note that Prieto did not specifically deny having
such a conversation, as counsel for Respondent declined to ask himany
questions regardingit. (TR. 7, p. 21.)

_ 58. Prieto, an enotional person, denonstrated during his
testinmony that he had a tenper and was quick to anger.



fromco-workers by dismssing not thembut the other 25 workers who had
been there before they arrived and were standing around ready to go to
work. (He could, of course, have just hired them as he testified he
or his forenen often kept slots open for Ramos and Goronel in the
past.) By allowng Ranos and Goronel to renain and work and
identifying themwth 18-20 ot her workers whomthey supposedl y brought
wth them Prieto was acknow edging their visible role as | eaders, and
singling themout for special treatnent.

Thereafter, Prieto told Ranos. and Qoronel to speak wth Yamano
personal |y on another day; but when they, in fact, spoke to Yanano
about it, the follow ng day, he (Yamano) told themto go see Prieto.

It was only when Ranos indicated that she intended to consult with UFW
officials about her treatnent, that Yarmano offered her work. ¥

| find that the incident of July 22 casts a |ight upon
Prieto's real attitude towards Ranos and Coronel and expl ai ns why t hey
agai n were not given the begi nning date of the pepper season. | find
that they were refused rehire on July 20 because of their Union
activities.

C August 10, 1982

h August 5, Ranos and Coronel spoke with Yanano about
work on the cel ery nachine but were inforned the work had al ready
started. Both brought this to the attention of UFWofficial Ronquillo.
Ronqui I 1 o then spoke to Yanano personal |y but was told to contact
Prieto.

59. This, of course, also indicates Yanano's ability to
control the conposition of the work force.
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On August 10, while passing by a field, Ramos and Coronel
observed a Prieto crew pulling up celery. As neither had been
previously contacted, they reported this to Ronquillo. Ronquillo once
again spoke to Yamano and once again was told to see Prieto, which he
did. Prietotold himthat Yamano di dn't want either Ranps or Corone
working for him?® but when Ronquillo suggested he might have to file
charges on their behalf, Prieto told himRams and Coronel could have
work the next day, starting at 8:00 a. m. The work actually began at
7:00 a. m.

This incident again points up the effort made by
Respondent, in this case both Yamano and Prieto, to keep Ramps and
Coronel uninformed as to the correct starting times for the various
operations. Certainly Yamano woul d have known that the celery work was
to commence on August 10 with a Prieto crew, yet, he neglected to tel
Ranps and Coronel of this when they applied for celery machine work on
August 5. Likewise, Prieto failed to ever notify themof the
availability of celery work, to comrence on August 10, and woul d never
had done so were it not for Ronquillo's statement (made by coincidence
on that same date) that he was about to file an unfair |abor practice

char ge.

60. | credit Ronquillo's testinony regarding this
conversation. He was a thoughtful, articulate witness. Hs
recol I ection, when refreshed, seemed quite good, and his testinony
appeared to me to be truthful. | have already commented on ny view of
Prieto's general credibility. Prieto's further testinony that he had
left two places specifically open for Ramos and Coronel on August 10 is
not credited (see footnote 63, infra) and only confirms ny earlier
opinion. | also note that although Prieto denied Yamano had directed
himnot to hire Ramos or Coronel on August 10, he did not deny telling
Ronquil o that Yamano di dn't want themworking for himon that
occasi on.
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| find that Ramps and Coronel were also refused rehire on
August 10, 1982 because of their Union activities.
D. Septenber 2, 1982 -- The Tomato Machi ne Harvest

It is not disputed that prior to 1980, Ranmps and Coronel were
always hired directly by Yamano, along with several ranch people, on
the opening day of the tomato harvest to work on the first nmachine, be
it manual or electronic. In 1982, however, this did not occur.®’ On
the first day of that harvest, Septenmber 2, Ranpbs and Coronel both
contacted Yamano personally prior to the commencenent of that work, but
Yamano instead told themto check with Prieto about enploynment in the
bel | peppers. It was only later after they left Yamano and took it upon
themsel ves to go directly to the field that they discovered that tonato
harvest work was actually starting that day. They al so observed that
some of the same workers who had worked with themin the past on the
first machine did so on this Septenber 2 date, as well. On the other
hand, they also learned that there were workers enployed on that first
machi ne that had not been so enployed prior to 1980.

Yamano' s explanation for this was that he had decided that his
first machine was to be filled only with ranch people, that he gave
orders to that effect, and that he so infornmed Ramos and Coronel of this
on Septenmber 2. (This was apparently their first notice of any such
change in policy.) Yamano's explanation for refusing to rehire Ranps

and Coronel is not credited. He failed to

61. As previously pointed out, the Settlement Agreenent
(G. C. Ex 2 onlg covered the tomato harvest hiring for the year 1981
and was not in effect during 1982.



rebut the prima facie case of discrimnatory conduct nmade out by the
General Counsel. Aside fromhis general unreliability, previously
di scussed, witnessed by his insincerity regarding the extent of the 1980
strike in his area of operation and his dislike of Ranos and Coronel,
fueled by their conplaints to himand as evidenced by Prieto's
statements on his behal f, there are several other factors which [ead nme
to this conclusion

First, though Yamano testified that only enpl oyees fromthe
ranch were to be hired on the first machine, he also testified he was
not sure if all the positions on that machine were filled in that
manner. Yet, this did not prevent himfromtelling Ramos and Corone
that there was no work for themas all such positions had been filled.
If he were not certain who had been hired, why did he not check with
ot her personnel before so eagerly rejecting the applications of Ranps
and Coronel? On the other hand, if, in fact, non-ranch people were
i ndeed hired, why was such enpl oyment denied to Ramos and Coronel ?

Second, though Yamano urges ne to accept this "new policy" of
hiring only the ranch personnel on the first machine as a legitimte
expl anation of Ramps' and Coronel's hiring rejection, he failed to
ever give any explanation as to why non-ranch people (such as Ramps and
Coronel) were, all of a sudden, no longer eligible for enployment. In
short, Respondent could not offer any legitimte business justification
for the alleged change in policy.

Finally, assum ng arguendo that Yamano had, in fact, changed
his hiring rules in this regard and assumng further that all available

positions on the first machine were indeed filled from



the ranks of the ranch people, what of the second machine that was
started the next day? Wiy didn't he informRanos and Corohel of its
intended use and hire themto work on it? There is no reason, short of
discrimnation, why he could not have done so. After all, he
testified he only knew of 6-8 ranch people who were interested in the
machi ne harvest, not enough to fill up two machines. Yamano di d not
even know who, in fact, did fill the jobs on the second nachine.

Yamano' s testinmony convinces me that he was unconcerned about
whi ch enpl oyees worked on the tomato machi nes so | ong as Ranmps and
Coronel were not anong them He failed to give any legitimte
busi ness reasons for his summary rejection of their applications for
rehire.

Rat her than possessing a legitinmate business reason for his

actions, Yamano's conduct stemred froma fear of unionization®

that went back to the 1980 general strike in his area. This attitude
was denonstrated repeatedly in 1982 by obstacles he or his agents
placed in the way of Ramps® and Coronel's obtaining work in the thin
and hoe operations, and in the tomato harvest. This attitude was al so
reflected in the statements attributed to himvia Prieto designating

Ranos and Coronel as "strikers" and "troubl enmakers".

62. Respondent's argument that the nere fact that no election
was ever held on his property proves that Yamano |acked any ani nus
against the UFWis not very convincing. Besides, the UFWtook access at
his farmin Septenber of 1980 (Ranps and Coronel being two of the
Union's participants) and meanwhile, other growers in his nei ghborhood,
sogE of m?pnhmere farmng the sane crops, were rapidly being organized
and certified.
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E. Events Subsequent to Septenmber 2

On September 3, after having been assured of enployment by
Prieto the previous day, Ranmpbs and Coronel showed up ready to work at
6:30 a. m but were not allowed to do so until 8:00 a. m. This del ay
was apparently occasioned by the confusion or disagreement between
Prieto and Yamano about whether Ranps and Coronel were to be hried (as
Prieto had said) or whether no further hiring was to take place (as
Yamano had said). | do not credit Prieto's explanation that they were
late. &

The next day, Septenmber 4, Prieto told Ramos and Coronel when
they applied for work at the CGol den West that Yanmano gave him" hel | "
about hiring themon Septenber 3 and would not give himanynore work in
the bell pepper machines. (TR. 2, p. 28.) Further, Prieto told them
that Yamano woul d not offer them anynore work nor would other growers
because they were "strikers and troubl emakers". (TR 2, p. 28.)

On Septenmber 8, Ranps and Coronel nade another attenpt to

_ 63. Another reason, in addition to those already stated, for
doubting Prieto's truthfulness was his shallow attenpt to convey_the
I npression that he actually kept spaces open in his crewto be filled by
Ranmps and Coronel. According to Prieto, he had been expecting them on
Septenber 2 (and August 10) and, in fact, left two spots SPQCIfIC&||K
open for them (TR 7, p. 24.) (He had previously testitied that he
didn't make roomfor thembut his foremen did.) ut then he
testified that the very next day, Septenber 3, he apparently did not
| eave spaces open for them because he took two workers already hired out
of the crew of 30 so that Ramos and Coronel could work. (TR 7, p.

26. ) However, Respondent's Exhibit 5 shows that on Septenmber 3 the
crew (]nclud|n% foreman Salinas) was increased from30 to 35, because
in addition to Ranps and Coronel, three other persons worked on that
date that had not worked on Septenber 2. It is hard to give nuch credit
to Prieto's clains of gener05|t¥ in view of the record evidence of his
denmonstrated rel uctance to notify themand/or enploy themat all.
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obtain work. They went to the Gol den West |ooking for Yamano. Not
only did he not give themwork, but he refused to speak to them
driving his car rapidly by themclose to where they were standing.
Ranos and Coronel did not seek any further enploynent with
Respondent during 1982. Neither was enployed at any time in the 1982
tomat o harvest operation.
| find that Ramos and Coronel were refused rehire on
Septenmber 2 and thereafter because of their Union activities.
| X. The Alteration of the Past Practice of Personal Notification

In 1976, 1978, 1979 and for part of 1980 Ramos and Corone

wor ked al most exclusively for Respondent. | credit their testimony

that during that tinme each was always personally notified as to the
starting date for every new operation by a Prieto foreman; e. g. Shorty
Perez in 1976 and Euselio Salinas thereafter,® and by Yamano forenen;
e. g. Jose Ahumada in July of 1980 and others prior to the start of the

tomato harvest. There was al so evidence that

_ 64. Prieto's testinmony about this subject matter was
unreliable. Though Prieto denied having any polch_of personal |y
contacting enP!oyees about work or being aware of his forenen doing so,
he also testified (after first denying 1t) that he could not renmenber
Slater that he did not know), whether Salinas did so. (TR. 7, pp. 10-

1.) Further, Prieto testified that his workers only came to his office
or the Golden West to secure employment (TR. 7, pp. 4, 7), then, later
testified that his foremen hired worked in the fields (TR. 7, pp. 75-
76), and flnallﬁ admtted that said foremen often would tell the workers
intheir crews that they had worked with for a nunber of years about job
availability. &'rR. 7, p. 77.) Snyder, Prieto's daughter, confirned
that usually a forenman, upon_Pett!n a work assignment, would notify the
peﬁgle that had worked steadily with himin the past about the operation
(TR. 7, pp. 131-133.) Snyder also testified that enpl oyees sonetines
even left their telephone nunbers with her (including Ramos and Corone
in 1983) in _the expectation of receiving calls about work. (TR. 7,
pp. 103-104.) In any event, there was no evidence directly
contradi cting Ranos®! and Coronel's claimof personal notification
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ot her menbers of Ranps and Coronel's crew were |ikew se contacted in a
simlar manner.

This method of notification no |onger applied to Ramos and
Coronel when they sought work in 1982 as now they had to, unlike others
inthe crew, seek out Prieto or Yamano personally to obtain enployment.
As | viewit, Respondent in its tomato harvest and via Prieto in the
ot her operations discrimnated against Ramos and Coronel by the
alteration of its past practice and consequent failure to notify them
as to the start-up dates for the various operations, inits failure to
respond or its giving devious or incorrect responses to their requests
for information about the said start-up dates, times work woul d
commence, and work availability, in general, and inits failure to
rehire themin the 1982 thin and hoe work and in the 1982 tomato
harvest. The only conclusion that | can reach under these
circumstances is that these results were a product of Ramps and
Coronel's protected concerted activity on behalf of the UFW Prior to
the 1980 strike, they experienced no problems in being notified of work
and in being hired. Following the strike and the subsequent 1981
settlement, obstacles were directly placed in the path of their being
hired at the start of any new operation; and they were required to
constantly seek out Prieto, who sonetines referred themto Yamano, or
Yamano, who sometimes referred themto Prieto, for work. Only their
persistence, annoying though it may have been to both Yamano and
Prieto, and the help of UFWrepresentatives enabled themto obtain work
(but not in the tomato harvest operation) but even then, only after the
operation had already conmmrenced. Were it not for this persistence, no

wor k woul d



have ever been offered themat all.

| recommend that Respondent be found to have violated the Act
by failing and refusing to rehire Maria Santos Ranos and doria Corone
on My 24, 1982, July 20, 1982, August 10, 1982, Septenber 2, 1982,
and thereafter.®
X. The Renedy

Havi ng concl uded that Respondent has engaged in unfair
| abor practices within the nmeaning of section 1153( ¢) and 1153( a) of
the Act, | shall recommend that Respondent be ordered to cease and
desist therefromand to take certain affirmative actions designed to
effectuate the policies of the Act.
XI'. Recommended O der

Respondent, its officers, agents, supervisors and
representatives shall:

1. Cease and desist from

(a) Failing or refusing to hire or rehire, or otherw se

discrimnating against, any agricultural enployee in regard to hire or
tenure of enployment or any termor condition of enploynent because he
or she has engaged in union activity or other concerted activity
protected by section 1152 of the Agricultural Labor Relations Act
(Act) .

(b) Inany like or related manner interfering with,

_ ~ 65. The CGeneral Counsel would also have me find Respondent in
violation of section 1153( d) of the Act as a result of certain
statenents Yamano is said to have made to Ronquillo. ( G. C. post-
hearing Brief, p. 42.) | decline to do so as this matter was not fully
litigated. | also note that General Counsel seems to have abandoned
this claimin the conclusionary portion of her Brief. (G.C. post-
hearing Brief, p. 48.)
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restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.
2. Take the following affirmative actions which are deened

necessary to effectuate the policies of the Act.

(a) Cfer to Maria Santos Ranos and doria Coronel
i mrei date and full reinstatement to their fornmer or substantially
equi val ent positions, without prejudice to their seniority or other
enpl oynent rights or privileges.

(b) Make whole Maria Santos Ranos and doria Coronel for
all losses of pay and other economc | osses they have suffered as a
result of the discrimnation against them such anounts to be conputed
In accordance with established Board precedents, plus interest thereon
conputed in accordance with the decision in Lu-Ette Farns, Inc. (1980)
8 ALRB No. 55.

(c) Preserve and, upon request, make available to the
Board and its agents, for exam nation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Drector, of the
backpay period and the amount of backpay due under the terns of this
Q der.

(d) Signthe Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Mil copies of the attached Notice, in al

appropriate | anguages, within 30 days after the date of issuance of
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this Order, to all agricultural enployees enpl oyed by Respondent at any
time during the period fromMy 24, 1982 until the date on which the
said Notice is mailed.

(f) Post copies of the attached Notice, in al
appropriate |anguages, in conspicuous places on its property for 60
days, the period (s) and place (s) of posting to be determned by the
Regi onal Director, and exercise due care to replace any Notice which
has been altered, defaced, covered or removed.

(g) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate |anguages, to all of its enpl oyees on conpany time and
property at .tines and places to be determned by the Regional D rector.
Fol I owi ng the reading, the Board agent shall be given the opportunity,
outside the presence of supervisors and managment, to answer any
questions the enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Director shall determne a reasonable rate
of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine |ost at this reading and during
t he question-and-answer period.

(h) Notify the Regional Director inwiting, within 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Director's request, until full conpliance
I s achieved.

DATED: Cctober 28, 1983

/ W } ] s
Dl ) L
MARM N J. BRENNER
Admnistratie Law Judge
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regiona

O fice, the General Counsel of the Agricultural Labor Relations Board
I ssued a conplaint which alleged that we had violated the law. After a
hear|n? at wni ch each side had an opPortunlty to present evidence, the
Board found that we did violate the [aw by refusing to rehire tw

enpl oyees because of their union activity.

The Board has told us to post and publish this Notice. W wll do what
the Board has ordered us to do.

W also want to tell you that the Agricultural Labor Relations Act is
a_IﬁM/that gives you and all other rarmworkers in California these
rights:

To organi ze yoursel ves;

To form join, or help unions; . .

To vote in a secret ballot election to decide whether you

want a union to represent you, _

To bargain with your enployer about your wages and working

condi trons through a union chosen Hg a mpjority of the

enpl oyees and certified by the Board;

5. To act together with other workers to help and protect one
anot her; and _

6. To decide not to do any of these things.

B whe

Because it is true that you have these rights, we promse that:

VWE WLL NOT refuse to rehire any enpl oyee because he or she has engaged
inunion activity or any other protected concerted activity.

WE WLL offer Maria Santos Ranos and G oria Coronel reinstatement to
their former jobs without |oss of seniority, and we will pay them
backpay for all econom c |osses they have suffered as a result of our
refusal to rehire them

Dat ed: YAVANO FARVE, | NC

By:
(Representative) (Trtle)

| f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. One office is located at 112 Boronda Road, Salinas, California
93907. The tel ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOI' REMOVE OR MUTI LATE.
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