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DEQ S ON AND CRDER
Qn July 13, 1984, Admnistrative Law Judge (ALJ) Robert LeProhn

i ssued the attached Decision in this proceedi ng. Thereafter, Respondent The
Garin Gonpany (Respondent) tinely filed exceptions to the ALJ ' s Decision
(ALJD, and a supporting brief.

Pursuant to the provisions of Labor Gode section 1146,% the
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority in this matter to a three-nenber panel.?

The Board has consi dered the record and the ALJ' s Decision in
light of Respondent's exceptions and brief and has decided to affirmthe
rulings, findings, and concl usions of the ALJ except as nodified herein.

Respondent contends that the General Counsel failed

YV Al section references herein are to the Galifornia Labor Code unl ess
ot herw se speci fi ed.

Z Menber McCarthy did not participate in the consideration or this case.



to establish a causal connection between enpl oyee Al berto Tinajaro' s uni on
and protected concerted activities and his di scharge by Respondent on June
10, 1983. W find no nerit in this exception.

The ALJ's observation that Respondent perceived Tinajaro as a
pipeline to the UFWis wel| supported by evidence of Tinajaro' s participation
in an ALRB hearing in 1982 wherein he testified about his union activities in
the presence of Respondent's President Denny Donovan and its Enpl oyee
Rel ations Drector John Barrientos, as well as Tinajaro's distribution of
uni on buttons and newspapers in My 1983 to enpl oyees in the presence of
Respondent' s forenen, just shortly before his discharge. In addition to the
reasons stated by the ALJ in his Decision, we find that a prinma facie case is
al so supported by the credited testinony establishing adm ssions of antiunion
aninus involving Tinajaro on the part of Respondent's supervisors. In
Sept enber 1982, after advising Tinajaro that he had lost an ALJ decision in
an earlier unfair |abor practice case agai nst the conpany, John Barrientos,
who subsequently fired Tinajaro, told himthat the conpany woul d use all of
its forces to discrimnate against him He further advised Tinajaro to drop
a | awsuit agai nst supervisor Frank Vargas concerning a trailer canp where
Tinajaro |ived because Tinajaro would be fired soon. In August 1983,
Tingjaro's imedi ate forenman, Paulino GQuzman, admtted to enpl oyee Rogel i o
Godinez that Tina aro had been fired because he al ways wore a uni on button.
Thus, the evidence anply supports a prina facie case that Tina aro was fired

because of
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his union and protected concerted activities.

Respondent' s exception to the ALJ's draw ng an adverse i nference
fromits failure (or explanation thereof) to call enpl oyee Roberto Lopez as a
wtness has nerit. Roberto Lopez was fired along wth Tinajaro on June 10,
1983 for allegedy drinking beer at work during lunch. The ALJ credited
Tingjaro's testinony as to three noontine | unch epi sodes during the week
precedi ng the June 10 di scharge in which Tinajaro declined Lopez' offer to
drink beer. 1In crediting Tingjaro's testinony as to his interactions wth
Lopez, the ALJ relied in part upon the failure of Respondent to produce Lopez
torebut Tingjaro' s testinmony or to explainits failure to call Lopez. The
ALJ stated that an appropriate inference woul d be that Lopez' testinony woul d
not have contradi cted that of Tinajaro.

In general, adverse inferences are permtted where
a party fails to produce evidence or wtnesses wthinits control, or
i ntroduces weaker or |ess satisfactory evidence than it is wthin its power
to produce. (See Galifornia Evidence Code section 4-12.) (See also Auto
Wrkers v. NLRB (D C Qdr. 1972) 459 F.2d 1329, 1336.) The failure to

expl ain or deny evidence or facts, or the wllful supression of evidence
relating thereto, permts the draw ng of adverse inferences. (See Galif.
Evi dence Gode section 413.) However, it is also clear that when a wtness is
available to either party, no unfavorabl e i nference shoul d be drawn fromthe

failure to call that wtness. (Davis v. Franson (1956) 141 Cal . App. 2d 263,

270 [296 P.2d 600].) In this case, there was no evi dence that Roberto Lopez

was within the control
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of Respondent or even available to it. Lopez was fired along wth
Tinagjaro and thus was not an enpl oyee w thin Respondent's control during
t he heari ng.

Athough in crediting Ting aro's testinony, the ALJ relied upon
Respondent's failure to call enployee Lopez, it is equally clear that it was
unnecessary for the ALJ to have relied upon any such adverse inferences in
order to support his findings. Galifornia Evidence Code section 411 provi des
that, except where additional evidence is required by statute, direct
evidence of one witness who is entitled to full credit is sufficient for
proof of any fact. Thus Tinajaro's credited testinony was sufficient to
establish the facts found by the ALJ without any reliance upon adverse
i nferences drawn fromRespondent's failure to call Lopez. Furthernore, it is
clear that the adverse inference was only one of nany bases the ALJ relied
upon in crediting Tingjaro's testinony. The ALJ was inpressed wth
Tingjaro's credibility and deneanor while testifying as to the events of the
week precedi ng June 10, finding himto have a good recall of details and to
have testified in a straightforward manner. (See ALJD p. 18, fn. 24.)

A so, the ALJ relied upon the corroborating testi nony of one enpl oyee, Juan
Lopez, as to one noontime |unch epi sode wherein Tinajaro refused Lopez' offer
to drink beer. Thus, while we disavowthe ALJ's reliance on any adverse
inferences by the failure to call Roberto Lopez, we see no basis for
overruling his crediting of Tingjaro's testinony in this area.

Respondent al so contests the significance of the bl ood
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al cohol test results relied upon by the ALJ for proof that Tinajaro did not
drink beer on June 10. The ALJ relied upon the testimony of r. Snard, a
pat hol ogy specialist, that Tingjaro did not drink any beer wthin two hours
of the test admnistered by him However, as pointed out by Respondent,
Snard also testified that whether al cohol is detectable in the bl ood depends
upon the anount of al cohol consunmed and the anount of tine between the
consunption and the blood test. He testified that nornal ly the consunption
of three 12-ounce cans of beer woul d renmain detectable in the blood for five
to six hours, two 12-ounce cans of beer for approximately four hours, one 12-
ounce can for approxi mately two hours, and one-hal f 12-ounce can for about
one hour. Dr. Snard s opinion that Tina aro drank no beer wthin two hours
preceding the test is therefore qualified by his admssion that half a can of
beer woul d not produce detectabl e al cohol in the test after an hour foll ow ng
consunption. Thus, Respondent correctly points out that if Tinajaro drank a
smal | anount of beer from12:00 p.m until 1:00 p.m, the bl ood al cohol test
admnistered at 2:00 p.m woul d not necessarily have detected it.

Nonet hel ess, we believe the ALJ properly attached sone weight to
the bl ood al cohol test results. The significance of the blood test is not
that Respondent shoul d have believed Tinajaro at the scene when he deni ed
that he was drinking beer. After all, Respondent had no way of know ng what
the future results of any blood test woul d have been. The proper probative

val ue of the blood al cohol test result is that it tends to
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discredit Respondent's assertion that Tinajaro was openly and defiantly
drinking beer in the presence of Barrientos and the others. Enpl oyee

Rel ations Orector John Barrientos, foreman Paul ino GQuzman and enpl oyee Jose
Castro® each testified that he saw both Tinajaro and Lopez drink beer.
Barrientos in particular testified that Tina aro took six to seven drinks of
beer in his presence. dearly if Tina aro was drinki ng such anount of beer
openly in front of Barrientos and the others, an inference coul d be that
Tinajaro had drunk the beer in the one enpty can as well as the contents of
the other half enpty beer can found in Tinajaro's lunch bag. However, it is
unlikely that if Tinajaro was drinking beer at |unch and continued to drink
in the presence of Barrientos and the others, the bl ood al cohol test woul d
not have detected the al cohol. The negative bl ood test results cast doubt
that Tina aro drank the contents of the two beer cans Barrientos found. The
ALJ was entitled to reject the testinmony of Barrientos and the others that

t hey

9 Respondent al so objects to the failure of the ALJ to deal with the

testi nony of enpl oyee Jose Castro that he saw Tinajaro drinking. Respondent
clains Castro had no notive tolie. Wile it is true that the ALJ did not
specifically discredit the testinony of Castro the way he specifically
discredited that of Barrientos and Quznan, the ALJ did state that with the
exception of Leonard Hal con, none of the wtnesses testifying as to the
events of June 10 inpressed himw th their truthful ness. (See ALJD, p. 33.)
The ALJ al so stated that deneanor was not the only basis for his resol utions
of the conflicts in testinony; resolutions were al so nade in terns of what
nost likely did occur. (ALJD, p. 34.) Inlight of the ALJ's crediting of
the testinony of Halcon and his resolution of the conflicts in testinony
between Tinaj aro and Hal con on the one hand, and Barrientos and Quznan, on
the other hand, pertaining to whether Tinajaro was drinking, there is no
reason to believe that the ALJ did not simlarly resol ve that same confli ct
agai nst Castro' s version.
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saw Ti naj aro dri nki ng when he consi dered the blood test results, the
testi nony of Respondent’'s own w tness Leonard Hal con that he did not see
Tingjaro drink, and Tinajaro's testinony that he had previously rejected
offers to drink beer earlier in the week. The ALJ was further entitled to
discredit the testinony that Tinajaro was drinki ng based upon Tinajaro' s
general deneanor, which the ALJ described as that of one who woul d not
outrageously drink beer in the face of inpending discipline, and by
Tingjaro's actions in asking to be taken to a doctor immedi atel y or asking
that a nearby irrigator be call ed over whomhe thought mght verify his
story. Thus, while we agree with Respondent that, in and of itself, the
bl ood al cohol test results do not conclusively establish that Tinajaro did
not drink any beer, it is evidence which does tend to discredit Respondent's
version that Tinajaro was seen drinking beer.

Fnally, Respondent points to the uncontroverted
evi dence that when Barrientos, Halcon and Castro arrived at the scene where
Tinaj aro and Lopez were having |lunch on June 10, Tinajaro was seen wth a
beer can in his hand, that Tinaj aro turned his back and appeared to be
stuffing sonething in his lunch bag, and that when Barrientos searched the
bag he found two cans of beer. It is certainly reasonable, as Respondent
contends, that a proper inference fromthis evidence is that if Tinajaro had
a beer can in his hand, he was drinking and that if he tried to hide the
beer, 'this exhibited a consciousness of guilt. Based upon such evidence, it
woul d appear that Respondent woul d have had a reasonabl e and | egitinate basis

upon
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whi ch to discipline Tinajaro.

However, the fact that Respondent may have had a legitinate
ground upon which to discharge Tinajaro does not end our inquiry. For as
was stated in NLNRB v. Ace Conb (o. (8th Ar. 1965) 342 F. 2d 841, 847 [58
LRRVI 2732] :

It has |ong been established that for the purpose of determ ning
whet her or not a discharge is discrimnatory in an action such as
this, it is necessary that the true, underlying reason for the

di scharge be established. That is, the fact that a | awful cause for
discharge is available i s no defense where the enpl oyee is actual ly
di scharged because of his Whion activities. A fortiori, if the
discharge is actually notivated by a | awful reason, the fact that
the enpl oyee is engaged in Lhion activities at the tine wll not tie
t he enpl oyer' s hands and prevent himfromthe exercise of his

busi _nesls %udgmant to di scharge an enpl oyee for cause. (Ewhasis in
original.

In essence, looking at all the circunstances, the Board nust
determne what the actual notive was behind the discharge in this case.
Respondent contends that it fired Tinaj aro because he was drinking beer. The
ALJ discredited this defense, relying both on credibility resol utions between
the testinony of wtnesses as to whether they saw Tinajaro drink, and
circunstantial evidence which corroborated Tinajaro's testinony that he was

not drinking.Y Thus the ALJ found that Respondent's asserted reason

for the discharge was in fact pretextual, despite the existence of sone

evi dence whi ch mght otherw se have served as a legitinate

¥ The corroborating evi dence includes the ALJ's assessnent
of Tingjaro's deneanor, Tinajaro' s testinony concerning the events during the
week preceding the June 10 di scharge as well as the corroborating testinony
of Juan Lopez, the testinony of Leonard Hal con that he did not see Tinajaro
drink, Tinajaro's attenpts on June 10 to get Barrientos to take himto see a
doct Ior or tocall over a nearby irrigator, and the bl ood al cohol test
resul ts.

11 AARB NO 18 8.



defense. In Shattuck Mning Gorp. v. NLRB (9th dr. 1966) 362 F.2d 466,
470 [62 LRRM 2401], the Qourt discussed the situation where an enpl oyer's

asserted reason for a discharge is found to be pretextual.
Actual notive, a state of mnd, being the question, it is seldomthat
direct evidence wll be available that is not also self-serving. In
such cases, the self-serving declaration is not conclusive; the trier
of fact nay infer notive fromthe total circunstances proved.
QG herw se no person accused of unl awful notive who took the stand and
testified to a lawful notive coul d be brought to book. Nor is the
trier of fact -- here the trial examner —required to be any nore
naif than is a judge. [Footnote omtted.] |If he finds that the
stated notive for a discharge is false, he certainly can infer that
there is another notive. Mre than that, he can infer that the notive
is one that the enpl oyer desires to conceal -- an unlawful notive —
at least where, as in this case, the surrounding facts tend to
reinforce that inference.

Such is the case here. Having found that Respondent's st ated-
reason for the discharge, i.e., that Tinajaro was seen drinking, was fal se,
the Board is entitled to infer that in fact the noti ve the enpl oyer desires
to conceal -- an unlawful notive -- was the true notive. The evidence in
this case denonstrates that such an unlawful notive existed; indeed, the
credited statenents of Barrientos and Quzman of aninus involving Tinajaro (in
one case Barrientos! warning to Tinajaro that he woul d be fired for his union
and protected concerted activities, and in the other case, forenan GQuznan' s
actual admssion of unlawful notive for the di scharge) reinforce the
conclusion that Tinaj aro' s discharge was unl awful and that the assigned

reason for his firing was inreality a pretext.

An i ndependent basi s upon whi ch we concl ude t hat
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Respondent' s asserted reason for Tinajaro' s discharge is pretextual is the
disparate treatnent accorded Tinajaro for his alleged violation of
Respondent' s drinking policy. The policy, which applies equally to forenen
as well as workers, prohibits the "reporting for work under the influence of
drugs, liquor, or having such itens in the work area.”" Molation of this
pol i cy subj ects enpl oyees to "discipline, up to and including termnation."
As detailed by the ALJ in his Decision, Respondent's handling of other
violations of the drinking policy, including sonme far nore egregi ous
violations by forenen, denonstrates that Respondent did not inmmediately

di scharge enpl oyees for first tine offenses. Thus, in April 1982, forenan
Paul i no Quznan received only an oral warni ng when, while driving a conpany
vehicle, he was cited by the California Hghway Patrol (CH?) for driving
under the influence of alcohol. A second citation received just weeks before
the hearing by Quznan for driving a conpany pi ckup while drinking resulted in
no i medi ate action until nonths |ater, when Respondent |aid out three
conditions for continued enpl oynent.® In August 1983, forenan Jesus Ui be
destroyed a conpany vehi cle while driving under the influence of al cohol.

Ui be was not discharged; instead, he was required to use his own vehicle at
wor k and purchase his own gasoline until the conpany repl aced the vehicle.
(nhce

9 The three conditions were that he woul d park his conpany vehicle in
Garin's yard during nonwor ki ng hours (forenen nornal |y have 24 hours use of
conpany vehi cl es), he woul d not consune al cohol for a year; and he woul d
attend an al cohol rehabilitation program
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repl aced, Uibe would have to park the vehicle at Garin's shop during of f-
duty hours for a period of a year. Another exanpl e of Respondent's handl i ng
of drinking violations, is that of foreman Jose A varez, who in 1983 was
caught drinking or driving under the influence of al cohol at |east three
tines. Hs discipline consisted of an oral warning, being sent hone early
for one day, and a two-week suspension. It was not until June 1983 when

A varez was invol ved in an accident while driving a conpany vehicle under the
i nfl uence that Alvarez was discharged. Finally one other enpl oyee, Dennis
Srong, who had work attendance probl ens on Mondays and Fridays because of
drinki ng, was warned before he was eventual |y di scharged. Thus, we are

per suaded that Respondent's own past conduct in handling other violations of
its drinking policy indicates that Tinajaro' s i medi ate di scharge was
disparate treatnent based upon Tinajaro' s union activities and support. (See
George A Lucas and Sons (1984) 10 ALRB No. 33.)

Under the US. Suprene Court's analysis in NLRB v. Transportation
Managenent Corp. (1983) 104 S . 2469 [ 113 LRRM 2857], once the General

Qounsel establishes a prina facie case, the burden shifts to an enpl oyer to
show that despite the enpl oyee's union activities, the enpl oyee woul d

nonet hel ess have been fired. However, if the enployer's reason is found to
be pretextual, Respondent fails to carry its burden and is guilty of an
unfair |abor practice. As the Supreme Court stated in Sure-Tan, Inc. v. NLRB
(1984) 104 S . 2803, 2811 [116 LRRV 2857]:
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It is by nowwell established, however, that if the reason
asserted by an enpl oyer for a discharge is pretextual, the fact
that the action taken is otherw se | egal or even praiseworthy is
not controlling. See NLRB v. Transportation Management, |nc. 462
Uus. ~(21983). If the Board finds, as it did here, that the
otherw se legitinate reason asserted by the enpl oyer for a
discharge is a pretext, then the nature of the pretext is
immaterial, even where the pretext involves a reliance on state or
local lans. (Odte omtted.)

Therefore except as nodified above, we fully adopt the ALJ's
rulings, findings and concl usi on that Respondent's di scharge of A berto
Tinajaro viol ated Labor Code section 1153(a) and (c).¥ W will order our
appropriate renedies, including reinstatenment and backpay.”

RO

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (ALRA or Act), the Agricultural Labor Rel ati ons Board (Board) orders that
Respondent, The Garin Conpany,

9 (hai r per son Janes- Massengal e agrees with the result but only on the basis
of evi dence which denonstrates that when the discrimnatee's situation is
conpared to that of other simlarly situated enployees, it is clear that he
was adversely subj ected to disparate treatnent because he had recently
engaged in protected activities. She does not attach an%/ significance to
events subsequent to the discharge, nanely the results of the bl ood al cohol
test, as that test had no probative val ue as to whether Tinajaro openly and
defiantly drank beer in the presence of Barrientos. Accordingly, she rejects
the ngjority's contention that the nost |logical inference is that Tinajaro
drank the contents of the enpty beer can. FEven if such inference was the
"most logical," Ting aro coul d have drank the beer at sonetine prior to
| unch, thereby leading to a bl ood test which indicated an absence of any
al cohol consunpti on.

" Respondent's offer of reinstatenent to Tinajaro as a new enpl oyee and
subject to his participation in an al cohol rehabilitation programw || not
satisfy our order for reinstatenent or otherw se affect Tinajaro' s
entitlenent to backpay.
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its officers, agents, successors and assigns shall:
1. Gease and desist from

(a) D scouragi ng nmenbership of enployees in the UFWor any
ot her |abor organization by discharging any of its agricultural enpl oyees
for participating in union or other protected concerted activities.

(b) In any other like or related nanner interfering wth,
restraining, or coercing enployees in the exercise of those rights guaranteed
themby section 1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Cfer to Alberto Tinajaro i mmedi ate and full
reinstatenent to his forner or substantially equival ent job wthout prejudice
to his seniority or other rights and privil eges.

(b) Make whole Al berto Tinajaro for any | osses
of pay and ot her economc | osses he suffered as a result of his discharge,
such backpay award to be conputed i n accordance w th established Board
precedent, together wth interest thereon at a rate consistent wth the
Board's Oder in Lu-Bte Farns, Inc. (1982) Q ALRB No. 55.

(c) Preserve, and upon request, nake available to the
Board or its agents, for exam nation, photocopying and ot herw se copying,
all records relevant and necessary to a determnation of the anount of
backpay and interest due to the aforenentioned enpl oyee under the terns of
this Qder.

(d) Sgnthe Notice to Enpl oyees attached hereto. Uoon its

translation by a Board agent into all appropriate
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| anguages, Respondent shall thereafter reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

(e) Post copies of the attached Notice in
conspi cuous places on its property for a sixty-day period, the tines and
pl aces of posting to be determned by the Regional Drector. Respondent
shal | exercise due care to replace any Noti ce which has been al tered,
def aced, covered or renoved.

(f) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period follow ng the date of this deci sion.

(g0 Mil copies of the attached Notice in all appropriate
| anguages within 30 days of the date of issuance of the Oder to all
enpl oyees enpl oyed by Respondent in the payrol| period enconpassi ng June
10, 1983, or for any payroll period thereafter for the renai nder of the
year 1983 in the Salinas area.

(h) Arrange for a Board agent to distribute and
read the attached Notice in appropriate | anguages to the assenbl ed enpl oyees
of Respondent on conpany tine. The reading or readi ngs shall be at such
tines and places as are specified by the Regional Drector. Follow ng the
readi ng(s), the Board agent shall be given the opportunity outside the
presence of supervisors and managenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regi ona
Drector shall determne a reasonable rate of conpensation to be pai d by
Respondent to all non-hourly wage enpl oyees to conpensate themfor tine |ost

at this reading and the questi on-and- answer
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peri od.

(i) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps which have been taken
toconply wthit. Uon request of the Regional Drector, Respondent shall
notify himor her periodically thereafter in witing of further actions taken

to conply wth this Oder.
Cated: July 29, 1985
JYRL JAMES- MASSENGALE, Chai r per son?

JEROME R WALD E, Menber

JORGE CARR LLQ  Menber

¥ The signatures of Board nenbers in all Board Decisions appear with the
signature of the chairperson first (if participating), followed by the
signatures of the participating Board nenbers in order of their seniority.
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NOTl CE TO AR QLTURAL EMPLOYEES

After a hearing at which each side had a chance to present its facts, the
Agricultural Labor Relations Board has found that we have viol ated the
Agricultural Labor Relations Act by discharging Alberto Tinajaro on June 10,
1983. The Board has ordered us to post and publish this Notice. V¢ wll do
what the Board has ordered us to do and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all farmworkers
these rights:

To organi ze your sel ves;

To form join, or help any union;

To vote in a secret ballot election to decide whether you want a union to
represent you;

To bargain wth CB/our enpl oyer to obtain a contract covering your wages
and working conditions through a union chosen by a najority of the

enpl oyees and certified by the Board;

5. To act together wth other workers to hel p or protect each other; and

6. To decide not to do any of these things.

» wbhpe

Because this is true, we promse you that:

VEE WLL NOT di scharge or otherw se, discrimnate agai nst any enpl oyee because
he or she has exercised any of these rights.

VE WLL offer Alberto Tinajaro his old job back, if he wants it, and we w ||l
pay himany noney he | ost because we di scharged hi munl awf ul | y.

Dat ed: THE GAR N COMPANY

By:

“(Represent ati ve)

(Title)
| f you have a question about your rights as farmworkers or about this
Not1ce, you nay contact any office of the Agricultural Labor Rel ations Board.

(ne office is [ocated at 112 Boronda Road, Salinas, California 93907. The
t el ephone nunber is (408) 443-3161.

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

THE GAR N GOMPANY 11 AARB No. 18
Case Nbs. 83-CE12-SAL
83- C& 70- SAL
83- C& 88- SAL
83- (& 139- SAL
ALJ Deci si on

Admni strative Law Judge (ALJ) Robert LeProhn found that Respondent _
discrimnatorily di scharged enpl oyee A berto Tinajaro because of his union
activities. In crediting part of Tinajaro' s testinony that he refused

enpl oyee Roberto Lopez' offer to drink beer at [unch during the week
precedi ng the di scharge, the ALJ drew adverse inferences agai nst Respondent
for its failure to call Roberto Lopez to testify to the events in question.
The ALJ rejected as pretextual Respondent's defense that Tinajaro was seen
drinking beer at work, in violation of conpany rules. The ALJ relied upon the
testinony of one of Respondent's own wtnesses that he did not see Tinajaro
drinking and upon the expert testinony of a pathol ogi st that based upon
negative results of a blood al cohol test admnistered shortly after the
discharge, Tinagjaro did not drink beer wthin the tine period clai med by
Respondent .

Board Deci si on

The Board upheld the ALJ's conclusion that 'Tinaj aro was di scharged for his
uni on support. However, the Board di savowed the ALJ's draw ng of adverse

I nferences agai nst Respondent for its failure to call as a wtness enpl oyee
Roberto Lopez since there was no evidence that Lopez was w thi n Respondent’s
control. The Board neverthel ess upheld the ALJ's crediting of Tinajaro's
testinony in this area based upon the ALJ's credibility resolutions and
corroborative testinony of another enpl oyee. The Board al so affirmed the
ALJ' s concl usion that Respondent's reason for the di scharge was pretextual,
as it was based upon discredited testinony of Respondent's w tnesses that
Tinaj aro was seen drinking. The Board clarified however that the negative
bl ood al cohol test results did not prove that Tinajaro was not in fact
drinking but that the results tended to discredit Respondent's version that
Tinajaro was openly and defiantly drinking beer in front of Respondent's
supervisors. |In addition, the Board concluded that Respondent's defense was
pretextual based upon evidence of disparate treatnent accorded Tinajaro for
his alleged violation of Respondent’s drinking policy.

* * *

This Case Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.

* * *
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Robert LeProhn, Admnistrative Law Judge: This case was heard
before ne in Salinas, Galifornia, on Novenber 21, 22, 23, 28, 29 and 30, and
on Decenber 1, 2, 5, 6 and 7, 1983, and on March 2 and 16, 1984.

The charge in case nunber 83-CE 12-SAL was filed and duly served on
February 14, 1983; the charge in case nunber 83-CE 70-SAL was filed and duly
served on May 13, 1983; the charge in case nunber 83-CE88-SAL was filed and
duly served on June 14, 1983; the charge in case nunber 33-CE 139- SAL was
filed and duly served on (ctober 10, 1983. A First Amrended onsol i dat ed
Conpl ai nt consol i dating the foregoi ng charges for hearing, issued Cctober 21,
1983; Respondent filed and duly served its Answer on Gctober 27, 1983.7%

During the course of the hearing the parties settled charges nunber
83- (& 12-SAL and 83-CE 139-SAL; thus resolving the allegations contained in
par agraphs 6(b) and (d) of the conplaint.?

A so during the course of the hearing, General Counsel noved to

anend the conpl aint by adding two substantive al |l egations.

1. The First Arended Gonsolidated Conplaint is referred to
hearafter as conpl ai nt.

Par a%r aph 6( b) aI | eged that Respondent threatened certai n named
and unnamad agricul tural enpl oyees because of their support for the Uhited
FarmVWrkers. Paragraph 6(d) alleged that Respondent discrimnatorily

di scharged Jose Angel HF gueroa.

The notion was granted and the fol | ow ng paragraphs were added:

5(e) Beginning fromon or about June 13, 1982, and conti nui ng
unti| or or about June 10, 1983, Respondent by its agents John
Barrientos and/ or Paul i no Quzman has di scrim natorily given | ess
work to Alberto Tinajero because of his participation in union and
prot ected concerted activities.



5(f) O or about May 13, 1983, Respondent by its agents John
Barrientos and/or Paulino GQuzman has discrimnatorily given | ess work
to and/ or placed on | ayoff status Frank Ji nenez because of his filing
an unfair |abor practice charge agai nst Respondent on May 13, 1983.

The renedi al paragraphs of the conplaint were anended to seek back
pay for Tinajero and Jinmenez because of the coonmssion of the alleged unfair
| abor practices.

The Uhited FarmVWrkers of Anerica (URW filed a Notice of
I ntervention on Septenber 16, 1983, which was duly served by mail.¥ Jose
Angel Fi gueroa and Frank Ji nenez, charging parties in cases nunber 83-CE 39-
SAL and 83-CE 70- SAL respectively noved to intervene in the proceedi ngs.
Their notions were grant ed.

The parties were given full opportunity to participate in the
hearing. General Counsel and Respondent filed post-hearing briefs on April
13, 1984. Won the entire record, including ny observation of the deneanor
of the wtnesses, | nmake the foll ow ng:

FI ND NG5S GF FACT

. JIRSOCITN
The Garin Gonpany (Respondent) is an agricul tural enpl oyer

w thin the neani ng of Labor Gode section 1140.4(c) and is engaged in

agriculture within the neaning of section 1140.4(a).% The

3. The UAWdid not appear at the hearing.

4. Whless otherw se indicated code section citations refer to the
Labor Code.



Agricultural Labor Relations Board (ALRB) has previously asserted
jurisdiction over Respondent's operations.?

The Uhited FarmVrkers of Arerica (URW is an organi zation in which
agricultural enployees participate. It represents those enpl oyees for
pur poses of collective bargaining, and it deals wth agricultural enployers
concer ni ng gri evances, wages, hours and other conditions of enpl oynent on
behal f of agricultural enpl oyees. The UFWis a |abor organization wthin the
neani ng of section 1140. 4(f).
1. THE BMPLOYER S CPERATI ONS

Respondent is a California corporation having its
headquarters in Salinas, CGalifornia. It farns approximately 6,000 acres,
3,000 of which are located in the Salinas valley. Its main crops are
| ettuce, celery, broccoli, sugar beets and carrots. It enploys irrigators,
tractor drivers, thinning crews, |lettuce wap nachi ne crews and ot her
seasonal harvest and ground crews. |Its peak period work force is
approxi mately 400. The alleged discrimnatees in the instant case were
enpl oyed as tractor drivers.

During the period with which we are concerned, Respondent utilized
two classes of tractor drivers: class one and class two. (1:73.)% The

class one driver is used prinarily for planting,

5. The Garin Gonpany (1979) 5 ALRB No. 4.

6. Transcript references wll be noted by Ronan and Arabi ¢ nunbers.
The Roman nuneral s refer to the vol ume nunber, and the Arabi c nunbers are
page references. General ounsel's Exhibits will be noted as GC Ex.
Respondent's Exhibits will be noted as Res. Ex. . o



cultivating, fertilizing, listing and leveling. (1V:26.) The class two
drivers are used for discing, breaking bottons, grading and mxing pl ants.
(I'V:27; 111:55.) During the relevant period, there was a ten to fifteen cent
per hour wage differential between Qass 1 and Qass 2 drivers. (1:76.)

1. SUPERV SCRY PERSONNEL

John Barri ent os

Barrientos is Respondent's enpl oyee rel ations director, having held
the position since August 1981. He handl es enpl oyee grievances and is
i nvol ved together with the general nanager and departnent heads in
i nvestigating enpl oyee m sconduct, discussing the findings and the
recormended course of action for such msconduct. Barrientos naintai ns
Respondent' s personnel files and admnisters its safety and heal th i nsurance
program Hs immedi ate supervisors are Denny Donovan, Respondent's
president, and its personnel director, Frank Vargas. Respondent admts
Barrientos is a supervisor or agent acting on its behalf w thin the neaning
of section 1140.4(j).

Paul i no GQuznan

Paulino Quzman is the tractor foreman. Respondent admts Quzrman is
a statutory supervisor, and the evi dence supports a finding to that effect.
Foremen are paid a salary; tractor drivers are hourly rated
enpl oyees; forenen are paid sem-nonthly, hourly rated enpl oyees are paid
weekl y; forenen are furni shed conpany pickup trucks, rank and fil e enpl oyees
are not. Forenen received paid vacations and participate in a profit sharing

progr am



Quznan assigns work to the tractor drivers and determnes the nunber
of hours a driver wll work. He is responsible for disciplining enpl oyees
wor king under him He does no hiring; this function is perforned by the
personnel office. Heis directly responsible to Tom Tarpe, the departnent
head of the tractor/irrigation departnent. Quznan al so nakes recomendati ons
to Tarpe regardi ng enpl oyee pronotions.

Jose Al varez

Prior to his termnation in June 1983 for drinking and bei ng
i nvol ved in an accident in a conpany vehicle, Jose Alvarez was an irrigator
forenan enj oyi ng the sane working conditions as Quznan and havi ng the sane
responsibilities vis-a-vis irrigators as Quznman had regardi ng tractor
drivers. Respondent admts and | find that at all tinmes naterial prior to
June 1983, A varez was a supervisor wthin the neaning of the Act. Follow ng
his discharge, Alvarez was rehired as an irrigator; he no |onger perforns any
supervi sorial functions.

Frank Vargas

Vargas is Respondent's Personnel Drector and the owner of Chual ar
Labor Gontractors (Chual ar). Respondent utilizes Chualar to fill sonme of its
enpl oyee needs in the cauliflower harvest. Chualar is presently nanaged by
Pete Baclig. As Personnel Drector, Vargas reports directly to Respondent's
president. As noted above, Barrientos is directly responsible to himas well
as Donovan. These facts support a finding that as Personnel D rector Vargas
is a.person who fornul ates and effectuat es Respondent's | abor and personnel

policies and is a supervisor or agent acting on



Respondent' s behal f within the nmeani ng of section 1140.4(j).
V. RESPONDENT S PALICY RE DRINKING ON THE JCB

Respondent issues its enpl oyees a conpany handbook which sets out
its policies wth respect to fringe benefits, working conditions and
disciplinary standards. The nost recent edition of the handbook was prepared
for the 1980-81 season.” The policies set forth therein have renai ned
unchanged. (1:44.)

So that the Garin Conpany can provide a safe, productive place to
work, it is necessary that all our enpl oyees fol |l ow the few common
sense rules listed bel ow The Conpany appreci ates your efforts to

abide by them if, however, an enpl oyee Is unable to do so, he/she is
subject to discipline, up to and I ncluding termnation.

* * *

5. Reporting for work under influence of drugs, |iquor, or having
such itens in the work area. (Resp. Ex. A)

Oh Novenber 30, 1982, Respondent issued a nenorandumdirected to all

Gari n enpl oyees operating conpany vehi cl es whi ch stat ed:

Drinking and driving a Garin Gonpany vehicle will not be
tolerated. Any violation of this conpany policy wll result in
inmedi ate termnation. (GC Ex. 5.)¥

Respondent' s pol icy agai nst drinking extends only to the fields and
to use of its vehicles. It is purportedy applicable to supervisors as well
as workers. (1:88.) There is no prohibition against off hours drinking in
the | abor canps whi ch Respondent naintains on its properties. (1:87;, X 79;
X :47.)

7. Aprevious edition was issued in 1979. (111:101.)

_ 8. Both the Conpany Handbook and the Novenber 30, 1982, nenorandum
were issued in 'Spanish and English. It is apparent the no drinking policy
I(ISI rn%\? to the workers. See Mreno testinony (111:8); Lopez testinony



Respondent provi des bus transportation between the Salinas area and
fields in the- Gonzales area for field workers. The workers have a practice
of buying beer in Gonzal es and consuming it on the bus during the ride to
Salinas. (11:63.)¥ It is not custonary for forenen to ride the bus. No
wtness testified to beer consunption on the bus in the presence of a
super vi sor.

A Dinking Incidents

Al eged di scrimnatee Francisco Jinenez testified to an occasi on
on whi ch he and anot her worker drank four beers on Saturday as he was getting
off work. No forenman was present. (111:79.)

Jinenez also testified that Jose Alvarez, a foreman, gave hima ride
in his conpany pickup to two occasions. Once Jinenez had to nove sone beer
inthe cab in order to get into the truck. (111:80.) The second tine
A varez's speech was slurred and his hat was on backwards. (I11:83.)%There
is no evidence A varez was observed on either occasion by his supervisor.

In 1978, Pete Maturino, assistant to the director of personnel
bet ween 1977-80, caught Alvarez drinking on the job. Maturino was alerted to
Avarez' condition by Hnio Quiznan, a forenan. As Maturino was traveling to

the site where A varez was

9. Respondent views the after work bus from Gonzal es and Sal i nas
as outside the scope of its no-drinking policy because enpl oyees are on free
time. (X79 X:47.)

10. Alvarez denied even giving Jinmenez aridein his
truck. (I1X97.) Hs denial is not credited in viewof credible
testinony of other wtnesses regarding his conduct.

wor ki ng, he encountered himon the road and directed himto stop.



wor ki ng, he encountered himon the road and directed himto stop. Wien

A varez got out of his vehicle, Maturino could see that he had been dri nki ng;
he took the pickup keys fromA varez, |ocked the pickup and took A varez
hone. No immedi ate discipline was i nposed as the result of this incident.
(V:75.) A second drinking on the job incident in 1978 |l ed to Al varez bei ng
suspended for two weeks. He was not denoted, nor did he suffer |loss of use of
a conpany vehicle. (V:76-77.) During the period when Maturino was enpl oyed
by Respondent, it was the policy that both forenen and workers coul d be fired
for drinking on the job. %

Avarez admtted there was one occasion in 1978 on whi ch he was
observed by Nornan Amaral, a general forenan, drinking beer as he wal ked from
one field to another. He was warned. (1X 98.) There was al so an occasion in
1978 when he cane to work with a hangover and was driven hone by his son in a
conpany vehicle. (1X 100.)

A varez denied that he ever drank in the fields during working hours
in 1979 or that he carried beer in his pickup. Smlar denials were elicited
wth respect to 1980, 1981 and 1982. (I X 100-101.)

Marcos Alba testified that he frequently drank beer wth Jose

Avarez in 1982 during work hours and on conpany property.

11. Mturino resigned his enpl oynent wth Garin in the face of an
accusat i on b?/ Denn?; Donovan, Garin's Persident, that he was stealing payroll
checks as wel| as benefit paynments fromPan Arerican | nsurance. He has nmade
and is continuing to make restitution. He appeared to be a straight forward
wtness, and | credit his testinony.



(V:51.)%2 Avarez would buy the beer; A ba would keep it at his

house on the WIlians Ranch overnight; and the next, day A varez woul d drive

himto his trailer toretrieve it. (V:53.) Accordingto Alba, Alvarez would
consune as much as 24 bottles of beer a day-He never saw Alvarez drink in the
presence of supervisors. (V:57.) Alvarez would hide his drinking from ot her

peopl e and told Alba to do |ikewise. (\V57.)%¥

As aresult of a June 5 1983, accident, Alvarez was fired.
Thereafter he was offered an opportunity to return to work as an irrigator,
at the bottomof the seniority roster, provided he agreed to go to an
al coholic center. (1X 103; V:63.)

Jose Jesus Qutierrez testified he had been caught drinking on the
job in Salinas during his |ast day of work in Septenber 1982. The i nci dent
occurred in a field near Respondent’'s Sal i nas shop soneti ne between two or
three o' cl ock.

He and three other workers has been drinking all day. Felipe Gonez,
a foreman, discovered themand ran themoff the job-They had al ready recei ved
their layoff notices and were di scussing where they woul d go to work next as
Gonez arrived. (I11:120-121.) Gonez gave Qutierrez an oral warni ng and sent

hi mhone for the

12. Avarez denied he ever drank beer wth A ba during work
hours. (X 97, 106.)

13. There is no evidence of Respondent's know edge of this
conduct. Wthout such know edge the conduct is not appropriately considered
i n determning whet her Respondent's application of its drinking policy in
Tingjaro's case evidences 1llicit disparate treatnent.

-10-



bal ance of the day -- an hour or an hour and a half of the day renai ned.
He suffered no |l oss of pay. Qutierrez did not subsequently see the
ot her-three workers and had no know edge of whet her they were
di sci pli ned. ¥

In April 1982, tractor foreman Paul i no Quzman was stopped by the
Galifornia Hghway Patrol (GH) for drinking; he was driving a Garin vehicle.
(I'V:55.) Quznan reported the incident to his boss, advising he had been
cited for driving under the influence. (1V:58.) Quznan received an oral
warni ng; his use of a conpany vehicle was not suspended. (1V:60.) Quzrman
recei ved a second citation while driving a conpany vehicl e duri ng non-work
hours approxi mately two weeks before he testified in the present proceedi ngs.
Ohce again Quznan was cited for being under the influence. He reported the
incident to his supervisor; at the tine of hearing no disciplinary action had
been taken. Quzman was still pernmitted use of a pickup.® n Decenber 8,
1983, Denny Donovan with Quzrman and laid out three conditions for continued
enpl oynent: his pickup would renain locked in Garin's yard duri ng non-wor k
hours; he woul d not consune al cohol for one year; and he woul d voluntarily
admt hinself to a self-held program (X :52.)%

There was an occasion during the last half of February 1983

14. Marcos Alba testified to a conversation which he had wth Gonez
whi ch appears to relate to the sane incident. Gonez told Alba he had fired
the four workers because he caught themdrinking -- in later testinony A ba
nodi fied "fired" to suspended. (V:56.)

15. Rto Canpos, a Garin Conpany tractor driver, sees Quznan
every day and has never seen himdrinking on the job. (X 28.)

16. Donovan is Respondent's president.

-11-



on the Wllians Ranch at the eating area in the back of the barn when Paulino
Qizman, Jose Alvarez, Manual Gonez and Juan Lopez drank tequila at about 7:30
in the norning.

Jesus Wibe, a forenan currently stationed in Yuna,
Arizona, was involved in an accident in a Garin vehicle on August 5, 1983.
He was cited for driving under the influence. He is no longer driving a
conpany vehi cl e because of his involvenent in the accident. The pickup was
"totaled.”" Until the vehicle is replaced, Wibe has been required to use his
own car and provide his ow gasoline in the performance of his duties. Wen
the pickup is replaced, UWibe wll be required to park it at Garin's shop or
its harvesting area during off-duty hours for a period of a year. (X 171.)
Nornal Garin practice is that forenen have 24-hour utilization of their
conpany vehi cl e.

Respondent has an al cohol rehabilitation programwhich it
admni sters on a case-by-case basis. (X 61.) The programwas initiated by
Donovan because of enpathy for people wth al cohol problens. Donovan has
been an active nenber of A coholics Anonynous for 13 years. (X :49.)

(n June 10, 1983, Barrientos directed a letter to A varez notifying

himof his termnati on because of the vehicle accident on

~17. Testinony of Antoni o Heredi a Azevedo who was present but who is
a non-drinker. (M:33.) They sat around for approximately hal f an hour.
Each had three or four drinks. (M:66.) Quznan testified to an after-work
occasi on on whi ch he, Manuel Gonez, Rto Ganpos, Armando Hores and Luis
Ramrez were drinking tequila in the vicinity of the trailers on the WIIlians
Ranch. This occurred about 5:30 in the afternoon. (I1X72.) Canpos
corroborates Quznan's testinony. (X 32.) Quznan drove hi s conpany pi ckup
hone after the group broke up. (I1X 85.)

-12-



June 5, 1983. The letter further offers A varez, because of his |ong-term
enpl oynent with Garin, re-enpl oynent subject to the foll ow ng conditions:
successful conpl etion of a 90-day al cohol rehabilitation program thereupon
enpl oynent as an irrigator at the bottomof the seniority list. (Resp. Ex.
K) The decision to make Alvarez this of fer of re-enpl oynent was nade by
Barrientos in conjunction with Donovan. Another factor considered in
offering Alvarez the opportunity to return to work was the seven rel atives he
has working for Garin.

Jose G Ramrez is another person to whom Garin extended the
opportunity to rehabilitate hinself. Ramrez had a continuing problemwth
attendance on Fridays and Mondays. Barrientos had di scovered himdrunk in
the | abor canp on several occasions. Ramrez was offered but refused the
opportunity to attend the al cohol rehabilitation program He was term nat ed.

Dennis Strong was enpl oyed as a handynan by Respondent fromlate
Novenber 1982 until April 1983. Srong al so had a Monday-Fri day attendance
problem On at |east two occasions Srong called in that he woul d be unabl e
to cone to work because he was hung over. Barrientos and Strong's forenan
net wth Srong to discuss the problem Srong admtted having not cone to
work on several occasions because of a hangover. Barrientos offered himthe
opportunity to participate in a rehabilitation program Srong declined to
do so; he was put on notice that any future unexcused absence could result in
termnation. He lasted about a week after being put on notice. (X69.) He
quit.

As noted bel ow Tinajero was of fered reinstat enent

-13-



foll ow ng his discharge conditioned upon his participation in an al cohol
rehabilitation program He rejected the offer.
V. THE UNFALR LABCR PRACTI CE

Fol | owing settlenent of two of the original charges giving rise to
the conplaint, four allegations renain to be decided: the discharge of
A berto Tinajero, the layoff of Frank Jinenez, the reduction in Tinajero's
hours during the year preceding his di scharge and the reduction in Jinenez's
hours as a result of discrimnatory application of Respondent's policy
regardi ng enpl oyees apprehended by the Immgration and Naturalization Service
(INS) and his filing an unfair |abor practice regarding application of the
I NS policy.

(A The Tinajero D scharge

(1) Introduction

Respondent contends it discharged Tinajaro
pursuant to an established conpany policy against drinking on the job, i.e.,
that the discharge was for just cause. The General (Gounsel argues that
Tinajero' s discharge was the last act in a scenario of discrimnation agai nst
hi mdating back to 1978. Alternative theories are urged in support of the
all egati on of wongful discharge: (1) Respondent attenpted entrapnent of
Tinajero to drink beer on Conpany tine so as to justify his discharge for
violating a Conpany policy agai nst on-the-job drinking; and when Ti najero
proved uncooperative in that he refused to have a beer, Respondent fabri cated
testinony to the effect he had done so. General Gounsel's alternate theory is
that if it be found that Tinaj ero took a drink, Respondent’'s action was

di scri mnatory
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disparate treatnent violative of the Act.
(2) The Facts
At the tine of his discharge on June 10, 1983,
Tinajaro was enployed as a dass 1 tractor driver. He was initially hired in
1974 as a Qass 2 driver and was pronoted to Qass 1 in either 1975 or 1976.
The assi gned cause for Tinajaro' s discharge was the

fol | ow ng:

. drinking al coholic beverages (beer) during hours of work and
on conpany property on the tenth of June 1983 at 12:30 in the
afternoon. This happened on More Ranch between Lot 4 and 5. %
(1:90.)

Roberto Lopez, a fellowtractor driver, was al so di scharged on June
10 for drinking beer. Tinajaro and Lopez had their |unch together at the
fertilizer truck on that date.

Tinagjaro net Lopez the previous Friday, the day Lopez began wor ki ng
for Respondent. Followng the lunch break that day, Paulino Quznan (the

tractor forenman) noved Tinajaro into the same field with

_ - 18. This is an agreed upon Spanish to English translation of the
termnation notice. (See GC E. 6.)
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19/

Lopez. After watching Lopez work, Tinajaro told himthat he was

not doing a good job. Lopez told Tinajaro that he didn't know howto drive a
tractor, that he used to work in an office. (M:134.) Tinajaro testified he
also told Quznan that Lopez wasn't doi ng good work and asked why he had been
hired. Quznan responded that Tarpe had hired Lopez and told GQuzrman to pl ace
himin front of Tinajero, i.e., to have hi mbreak bottomahead of Tinajero's
fertilization work. Quznan testified to a conversation with Tinajero

regardi ng Lopez during which Tingjero told himthat Lopez's work was all

right (1X80.) S nce Quznan was not pinned down wth respect to date, tinme
and pl ace of the conversation about which he was testifying, it is inpossible
to determne whether he was giving his version of the Friday conversation
about which Tinajaro testified. Neither asserts there was anyone present
during the conversation. It does appear that each was testifying to a single
conversation. S nce Lopez's ineptness is a cog in General (ounsel's "set up"
theory, i.e. Lopez was hired not to drive tractors but to persuade Tinajero
to drink on duty, Tinajero has a notive for stating he nade nanagenent aware
of Lopez' deficiencies. (n the other hand, Quznman can al so be said to have
notive for his version of the conversation. Hs testinony on this point is

at least as plausible as Tinajero's; therefore,

_ 19. Tinajaro testified that for the two years preceeding his

di scharge he had not been assigned to work the sane field together wth
another tractor driver and that it was not conpany practice to assign two
drivers doing cultivation and fertilization to the sane field. (MI:19.)
However , LOEez was breaki ng bottons not cultivati ng. There is credible
testinony that a driver breaki ng bottomworks ahead of a driver who is
cultivating;, since Tinajero's main job is cultivating, it seens unlikely that
his testinony inthis regard is accurate. It is not credited.

-16-



General (ounsel has failed to establish by a preponderance of the
evi dence that Guzman was al erted to Lopez's ineptness.?

Prior to the start of work on Saturday, Lopez sought to question
Tinaaro regarding the UFW Tinajaro did not respond because he did not know
Lopez. As Tinajero began his |unch, he was joined by Lopez and offered a
Goors beer. Tinajaro declined. Lopez drank two or three beers wth his
| unch. &

The fol l owi ng Monday, Roberto Lopez joined Tinajaro and Juan Lopez
for lunch. Roberto invited themto have a beer. Tinajaro declined; Juan
accepted. Roberto had the same snall ice chest and suitcase-like | unch pail
he had used the previous Saturday. Roberto drank two or three beers during

| unch and then returned to work. %

O Tuesday the scenari o was repeat ed; however, Juan Lopez was not
present. Tuesday afternoon about 3:00 p.m, Tinajaro agai n spoke w th Qizrman
regardi ng Lopez. He told Quzman that Lopez did not know how to do the work
and he also told Quznan that Lopez was drinking beer on the job. Qiznan

departed and spoke with Lopez for

20. S Kuramura (1977) 3 ALRB No. 49 at p. 16; Desert Harvest
Gonpany (1979) 5 ALRB No. 25, at p. 2.

21. Lopez had a snall ice chest which contained the beer-Hs al so
had a smal| bl ack suitcase-like |unch pail.

22. Juan Lopez corroborated Tinajaro' s testinony regarding the
events of the Mnday |unch. Juan admtted drinking a beer. He testified,
cor r obor at i nﬂ Tinajaro, that Tinajaro did not have a beer that day,
expl ai ni ng that he was taking sone pills. Tinajaro testified that he
decl i ned because he was taking sone pills for a thyroid condition and for
athlete's foot. (M:59.)
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about 10 minutes. ®

Roberto Lopez did not join Tinajaro for |unch on Wdnesday.

O Thursday, as they were noving to a new field, Lopez offered
Tinajaro a beer and again Tinajaro declined, saying he didn't drink while
he was working. Lopez inquired whether his refusal was because he didn't

like Coors; Tinajaro responded that he drank Budwei ser.?

The Bvents of June 10

As one woul d expect, there is substantial conflict regardi ng what
occurred on June 10, particularly wth respect to whether Tinajaro was
drinking beer or even took a drink of beer.  the wtnesses who testified,
only Lester Halcon, a field representative for Pan Arerican Underwiters, can

be consi dered as

23. Quznan denied that Tinajaro told himRoberto Lopez was drinking

onthe job. Hs denial is not credited. Hs recall of specific events was

| ess than inpressive. A Tuesday afternoon conversation wth Tinajaro is not
deni ed; nor did Quznan den?; havi ng a conversation w th Lopez that afternoon.
A renark regardi nF) Lopez' beer drinking woul d explain why Guznan went to
speak to Lopez fol | ow n? his conversation with Tinajaro. Mreover in view of
| naj aro' s suspi cions of Lopez, as nmanifested by his refusal to discuss the
UFWw th Lopez, it is |ikely that Tinajaro woul d have nentioned Lopez's
drinking during the Tuesday afternoon conversation wth Qiznan.

24. The findings regarding Tingjaro's interaction wth Roberto
Lopez as set out above are based upon the uncontroverted testinony of
Tinajaro. Roberto Lopez did not testify. Athough Tinajaro' s testinony in
these areas is for the nost part uncorroborated, | find the testinony
credible. Tinajaro' s deneanor generally inpressed me favorably; he exhibited
a good recall of details inthis area and testified in a strai ghtforward
nmanner. Respondent of fered no expl anation regarding the failure to call
Robert o LoPez torebut Tingjaro's testinmony. An appropriate inference is
that Lopez™ testinony woul d not have contradicted that of Tinajaro.
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disinterested.® He was a candid and strai ghtforward witness, and

while his recall of sone details of the day was poor, it did not appear to be
del i berate. Thus, this testinony regardi ng what happened is credited except
when the testinony of others present makes it unlikely his recollection is
accurate. Even if one were to accept the proposition that Respondent staged
the events of June 10th for Halcon's benefit, there is no reason to concl ude
his testinony is col ored.

O June 9, Halcon, received a phone call fromBarrientos asking him
to cone to the Garin fields the next day to talk to sone of the ground and
wap nachine crews and to enroll a newtractor driver under the heal th and
wel fare pl an.

Hal con met Barrientos at Respondent's asparagus shed
bet ween 10:45-11: 00 on the 10th. Using Hal con's pickup, the two nen drove to
a field where a wap nmachi ne crew was working. They stopped the crew, and
Hal con talked to a M. Cantar about an unpaid claim he also talked to
several of the other workers. He and Barrientos spent about an hour with the
wap nachine crew ® Hal con and Barrientos then noved on to visit Gound Oew

3. They arrived about 12:30 as the crew was finishing work; they renai ned

~25.  As of June 1993, Pan Anerican was the carrier .
provi di ng nedi cal insurance coverage for Garin's enpl oyees. During 1983
Hal con visited the Garin fields 3 or 4 times. (O sone occasi ons he and
Barrientos visited the fields in Halcon's pickup and on others in Barriento's
car.

_ 26. Hal con does not wear a watch and was not wearing one that day.
Barrientos, who was wearing a watch, also testified that they spent about an
hour talking to the wap nachine crew (X 81.) | so find.
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for 10-15 mnutes but were not approached by any of the crew nenbers; they
then proceeded to where Tinajaro and Lopez were |ocated. Barrientos intended
to have Lopez conpl ete an enrol Il nent card for insurance coverage. (X 82.) As
they were leaving the site of the ground crew Barrientos commented that it
was strange that the tractor drivers weren't working. (X 82.) Before
| eaving the ground crew Barrientos asked the crew forenen to get Jose
Castro, the stitcher driver, to join them Wen Castro arrived, Barrientos
said he'd heard there was drinking on the job, and said "we are going to go
check [it] out." (1X42.) Barrientos did not nention the source of his
information. No expl anation was offered during Barrientos' testinony for
singling out Castro as a person he wanted present.

Tinaj aro began his |unch break about noon. Lopez arrived about 3 or
4 mnutes thereafter and opened a can of Budwei ser and pl aced it on the bed
of the truck near Tinagjaro. Tinajaro told Lopez he did not drink on the job
and deni es that he did so despite Lopez's continued urging. Prior to the
arrival of Halcon, Barrientos and Castro, Lopez consured three bottles of

Qoors. &

Al though Lopez insisted that he have a beer, Tinajaro still
declined. Lopez took a second can of Budwei ser and placed it beside the
first on the bed of the truck. Tinajaro could not testify wth certainty
whet her the second Budwei ser was opened. As the pi ckup approached, Lopez

took a drink fromthe opened can of Budwei ser

_ 27. This finding i s based upon uncorroborated testinony of
Tingjaro. It is found credible for the reasons cited above.
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Hal con, Barrientos and Castro reached the fiel d where Lopez and
Tinajaro were parked sonetinme after 12:30 p.m (1:91.) Tinajaro' s testinony
that they arrived at 12:18 or 12:20 p.m is not credited. It is inconsistent
w th the general chronicle of their novenents prior to arrival. Halcon
parked about 20 feet fromthe fertilizer truck. He testified that Tinajaro
was standing at the side of the truck and that Lopez was sitting on the truck
bed. (I1X34.) This testinony is inconsistent wth that of Tina aro who
pl aces hinself on the truck, but it is consistent wth Barrientos’ testinony
and is credited. (X:19.) Halcon' s testinony that he knew and recogni zed
Ti naj aro was uncont r adi ct ed.

Hal con testified that he saw a can of Budwei ser in Tinajaro' s hand
but did not see himtake a drink fromthe can. (1X48.) Both Barrientos and
Quzrman testified to seeing Tinajaro take a drink of beer. Barrientos
testified that the can fromwhi ch he saw Tinaj aro drinki ng was enpty when he
took it fromTinajaro and that there were a total of three cans of Budwei ser
—one full, one enpty and one hal f-enpty. (1:92.)

As Barientos and Castro got out of his pickup, it appeared to
Hal con that Tinaj aro was putting sonething into his |unch bag. Wen
Barrientos got to the fertilizer truck, he inspected Tinajaro s |unch bag and
renoved one or two beer cans.

Wien Barrientos reached the fertilizer truck, he said to Tinajaro,
your're drinking beer; Tinajaro denied the charge and said it was Lopez who
had been drinking. Barrientos did not speak to Lopez. Tinajaro asked
Barrientos to call a nearby irrigator (Mentura) to cone over, he refused to

do so. Sarrientos then
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returned to the pickup and asked Hal con if he woul d cone and be a w tness.
Barrientos took the canera he custonarily carries wth him"back to the
fertilizer truck. Wen Halcon got to the truck, Barrientos asked himto
verify the presence of beer bottles and cans. Halcon did so, and Barrientos
then took pictures of the scene.® (X 86.) Halcon heard Barrientos ask why
the workers were drinking on the job when they knew they coul d be fired; but
he returned to his pickup wthout hearing either Tinajaro or Lopez respond.
(1% 35.)

As Barrientos photographed the beer cans, Lopez was drinking froma
bottle of Goors. (1X 36.) Halcon observed two bottles of Goors on the truck
and two by the side of a ditch. After he took the pictures, Barrientos asked
Hal con if he would return Castro to his stitcher truck so he coul d radio
Paul i no Quznan, the foreman, to report to the scene. . (X 88.) Halcon did so
and by the tine he returned, Quznan had arrived. Barrientos testified he had
Quzrman cone to the scene to verify whether he had told Tingjaro it was all
right to have a beer wth lunch. Quznman deni ed havi ng done so. (IX55.)
Barrientos then announced that Lopez and Tinajaro were di scharged for
drinking on conpany property, and he told GQuzman to take themhone. Tinajaro
asked to go to a doctor. Barrientos refused this request; he told Tinajaro
he was going to send himhone. Wen Barrientos told Quznan to take Tinaj aro

hore, Tinaj aro

28. Halcon testified that Barrientos photographed the cans before
he and Castro departed to summon Quznan. Quznan testified the phot ographs
were taken after he arrived. This seens unlikely. Ghe woul d expect, as
Hal con testified, that Barrientos woul d have phot ographed the cans
i medi ately upon arrival .
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again asked to be taken to the doctor's, but Barrientos still refused to
permt this. (MI:15.) Halcon testified that he and Barrientos left the
field before Quznan and the workers. He testified credibly that he and
Barrientos left the field someti ne between 1:15 and 1: 30 and that Quzrman and
the two workers were still there

Hal con' s estinmate of when he and Barrientos left the fieldis a
credi bl e construct based upon his arrival at Salinas for an appoi ntnent. He
was approxi mately 45 mnutes late for a 1:15 p.m appoi nt nent, guessing his
arrival at between 2:00 and 2:15 p.m (11X 45.) This would nean that Tinajero
arrived at the doctor's office in Gonzal es sonetine around 1:30 p.m and in
Salinas at Snard' s establishment from2:00 or a few mnutes thereafter.
This timetable is not significantly at odds wth Snard s testinony that the
bl ood al cohol test was admni stered about two o' clock. Nor does it inpeach
Tinajaro's denial he drank any beer. S mard s opinion was that Tinajaro had
consuned no beer for at least the two hours prior to the test. Snce it is
contended that Tinajaro consumed beer as late as 12: 35, the consunption woul d
have been well within a two-hour tine frane.

Fol l owi ng his discharge, Tinajaro was offered rei nst at enent
condi tioned upon his participation in an al cohol rehabilitation program He
declined the offer. According to Barrientos, the of fer was nmade because of
Tingjaro's long service wth Respondent. In nmaking the offer, Barrientos
purports to have considered reports recei ved fromPaulino Quznman to the
effect that Tinajero had reported to work on several occasions with a

hangover; as wel |l as
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records fromthe Department of Mdtor \ehicles in his possession, which
indicated that Tinajaro had been cited for driving while under the influence
in August 1982; and the fact that the farmng manager, M. Tom Tarpe, told
hi m soneti ne during the week preceding Tinajaro' s di scharge that he had seen
enpty beer cans and bottles in fields where Tinaj aro and Lopez had been
working. (X 77-78.)

(B Tingjaro's Lhion Activities

During May 1983, Tinajaro net wth a UPNrepresentative on two
occasions at the WFWoffice in Salinas. Juan Lopez and Antoni o Heredia were
wth him 1Inthe first part of June 1983, he had an evening neeting at his
hone with Lopez, Heredia and a representative of the UFW (M : 112.) Both
enpl oyees testified on Tingjaro's behalf. Heredia is his cousin. There were
no supervisors present at any neeting hel d outside of work tine-(MI: 36. )

Tinagjaro distributed UFWbuttons in May 1983 at WIIlians Ranch
before the start of work. Jose Alvarez and Quznan were present. (M: 113.)
The last tine he distributed the UPWnewpaper was al so during | ate My 1983;
again Alvarez and Quznan were present. (M:114.) There was no UFW
organi zing canpaign at Garin during 1983; no access was attenpted. (MI:
34.) There was a Um»7 canpai gn during the period fromJune to August or
Sept enber 1982.
(M1:34)

Tinajaro visited the UPWhal |l on several occasions in 1982. He
spoke with Lupe Bautista. A berto Gnzal es was al so present.
During the course of an ALRB hearing in 1982 in the presence

of Barrietos and Denny Donovan, Tinajaro testified
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regarding his union activities. (M:118.)
(O Evidence of Aninus
In July 1982 at the barn at the WIllians Ranch prior to the start

of work, Juan Lopez, Tony Heredia and others were tal ki ng about the union.
Jose Alvarez was listening. He took out a gun and showed it to them saying
it was to kill the Chavistas. (M:120.) Alvarez said for a thousand dol | ars
he'd kill all the Chavistas and Cesar Chavez.® (M:120.) Tinajaro testified
that later that morning Alvarez told himthat the gun was for Lopez, Heredia
and hinself. (M:120.)

Inthe latter part of April 1983, Tinajaro called the Garin office
to ascertain why he had not been paid for two hours work sone two or three
weeks previously. He spoke with Barrientos who asked whet her he had wor ked;
Tinagjaro said that he had not worked; that Guznman had stopped hi mbecause it
was raining that day and a part on the equi pnent Tinajaro was using had
broken. He told Barrientos that he had gone to the barn to wait for the
forenan. Lopez, Heredia, Alba and five or six other workers were also in the
barn at the tine. Tinaaro told Barrientos that when Quznan arrived, he
accused Tinajaro of holding a union neeting. Tinaj aro said he had denied the
accusati on and expl ai ned why the workers were present. (M:123.) He said
Quzman told himto go honme because he was organi zi ng people. (M:124.)

Tingjaro told Barrientos to pay him

29. Juan Lopez testified to a simlar statenent by A varez;
however, Lopez places the date as the latter part of February 1983 on the
occasi on of the tequila drinki nﬂ incident. (M:35.) Lopez also saw Al varez'
gun. Irrespective of whether the incident occurred in February 1983 or July
1982, it woul d have occurred at a tine when Alvarez was admttedly a
super vi sor .
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for those two hours because they'd paid the rest of the workers Wio had
stopped that day. According to Tinajaro, Barrientos told himto". . . goto
hel ]| with Lupe Martinez fromthe ALRB, and with the farmworkers union.” He
told Tinajaro he was not going to get paid and to go file a conpl ai nt agai nst
hi mor Denny Donovan. (M1:125.) Tinajaro apparently did not do so.®

Asoin late April 1983 at the WIlians Ranch, Tinajaro together
wth Mario Garcia, Acmando Hores and Rto Canpos, were sent hone by Guznan
because it was raining. Wen Tinajaro asked why he was bei ng sent hone while
Quzman was permtting anot her enpl oyee (Mario Garcia) to work, Quznan
responded that, ". . .he was not taking ne to work because | wore the button,
and Mario did not wear it." (M:127.) This testinony is not credited

because it provides no expl anation for sending F ores and Canpos hone. 3

- 30. Predictably, Barrientos' testinony regarding this subject
natter differs fromTinajaro’s. Barrientos places the tinme as Gctober or
Novenber, presunmably 1982. This seens unlikely and the April 1983 date is
credited. Tinajaro called and said he was shorted two hours and wanted to
know why he wasn't paid. Barrientos checked the circunstances w th Quznan
and concl uded Tinaj aro shouldn't be paid. He called Tinajaro and so advi sed
him Tinajaro said he would file a charge wth the ALRB. (X 121-124.)

31. Canpos, a current enpl oyee, was called as Respondent's w tness.
He was not asked specifically about this incident; however, he testified he
sees Quznman once or tw ce a day during the course of work and has never heard
Quznan say anything about the UFW Canpos al so testified that Mario Garcia
told himthat he was in favor of the UPW (X 28-29.) Hores did not
testify. Tinajaro's testinony was not corroborated. |n what appears to be
testinony regarding the sane incident, GQuznan testified he encountered
Tinajaro at the barn about 11:00 a.m, and asked why he was there.
Tina aro's response was that it was raining, and he didn't want to get wet.
Quznman said the rest of the drivers were

(Foot not e conti nued------ )
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supporter.

Ting aro testified that at the tine he was given the
enpl oyees' handbook in 1979 by Paulino Quznan, he was told by Quznan that the
conpany woul d not recogni ze seniority for himbecause he organi zed for the
UFWand wore "the Button.” (M:109.)

Juan Lopez, a current enpl oyee, testified to an occasion in
Sept enber 1982 when he and Antoni o Heredi a were adnoni shed by Jose Alvarez to
keep away fromunion activities, or he woul d pl ace them doi ng heavi er worKk.
(M:34.) Avarez also told themthat he would do the irrigating hinself,
thus taking work fromthem (M:35.)¥ O an occasi on when Lopez, A varez and
others were drinking tequila, Avarez exhibited a pistol and announced t hat
if the conpany paid him$1, 000 he woul d kill the Chavistas, including Gesar
Chavez. (M:35.) Tinajaro corroborated Lopez with respect to the gun
incident. (M:120.)

Antonio Heredia, a current Garin enpl oyee, testified to an

(Footnote 31 continued------ )

working. Tinajaro returned to work. Around 1:00 p. m he agai n encount ered
Tingjaro in the barn. Wen asked, Tinajaro said he wasn in the barn because
It was raining. Qznan said everbody el se i s working; work or go hone.

Mario Garcia was present al so; GQuznman was taking himto another field to nove
atractor. (I1X76-78.) Grcia corroborated Quznan regarding his reason for
being wth Quznan (MI11:72) but Garcia was not questioned regarding the

subst ance of the Quzman-Ti naj aro conversati on.

32, Avarez testified but was not questioned on direct exam nation
regardi ng the conversations to which Lopez and Heredia testified. Their
testi nony stands uncontroverted and is credtied.

-27-



occasi on near the end of Septenber 1982 on which Al varez told himto stop
getting invol ved with the union or he woul d be puni shed by receiving | ess
work. (V:21.) Heredia also testified to unspecified occasions when A varez
stated he didn't |ike Chavista supporters, and if he were well paid he woul d
kill them even Chavez. (V:22.)

Heredia al so testified to a conversati on between Barrientos and
Tinajaro during the course of which he heard Barrientos tell Tinajaro that he
was goi ng to give hima ticket because he was al ways tal king to the uni on
when he went honme for lunch. Tinajaro said he wanted it in witing;
Barrientos responded that he wasn't that dunb. (V:24. )

Juan Lopez testified that he was not given a cap by the conpany this
year.®¥ Hginio Quznan, a foreman, told himthat Barrientos said hwwas not
going to give caps to the Chavistas-(M: 37.) Lopez testified that
Barrientos, followng his reading of a letter Lopez received from Chavez,
told himthat Respondent was going to fire himand Heredi a i n the same way
they fired Tinajaro. (\M:41)

Regilio Godinez, a current enpl oyee, testified to a conversation
wth Avarez during Decenber 1982 in the course of which A varez, while
engaged inirrigating, told Gdinez that he was doing the work so that the

peopl e in contact with the union woul dn't

33. Barrientos testified regarding issuance of a cap to Lopez in
June or July 1982. The record does not indicate whether one is supposed to
recei ve a new cap annual |y.
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get it. (1v72.)¥

Godi nez also testified to a conversation wth Paulino Quizman in
August 1983 i n whi ch he asked Quzman what happened to Tinajaro. Quiznman
responded that he had been discharged for drinking. He told Godinez to
renove his union button, because if he didn't, the sane thing woul d happen to
hi mas happened to Tinaj aro. Wen Godi nez asked what he neant, he was told
that Tinajaro had been fired because he always wore a union button. (IV:77-
79.) Quznan recal |l ed the conversation wth Gdinez about Tinajaro' s
di scharge; but his testinony contai ns nothing whi ch a reasonabl e person woul d
construe as a threat of reprisal. (1X79.)

As a current enpl oyee testifying adversely to the interests of his
enpl oyer, Godinez’ testinony is entitled to added weight.® | credit Godi nez'
version of the August 1983 conversation wth Quznman, and find Quznan's
statenents to Qodinez to nanifest aninus toward the URW

Tinajaro testified that in Septenber 1982, Barrientos approached hi m
and asked whet her he had heard the outcone of UP charges which Tinajaro had
filed against Garin. Barrientos went on to state that the ALJ's deci sion was
infavor of Garin. He then stated: "Fromnow on we're going to use all the

force of discrimnation to discrimnate against you." (M:93.) Barrientos

34. Avarez was not questioned regarding the Godinez
conversation. Godinez' testinony stands uncontroverted and is credited.

35. Southern Paint & Waterproofing (., Inc. (1977) 230 NLRB Nb.
61; Georgia Rug (1961) 131 NLRB 1304, fn. 2.
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al so asked how the conplaint against Vargas was going. Wen Tinajaro told
Barrientos he had nothing to do wth the case, Barrientos told himto stop
t he case because he woul d be fired soon.

Barrientos admts to a conversation wth Tinajaro in which he asked
whet her Tinaj aro had recei ved a decision in the ULP case he had fil ed agai nst
Grin. Tinaj aro responded he had heard nothing and that he woul d | et
Barri ent os know when he heard sonething. Barrientos testified he inquired
because sone of the workers purported to have been told by Tinajaro that he
had won the case. Barrientos did not specifically deny the threateni ng
remarks attributed to hi mby Tinajaro; nor was he asked whet her he had nade
such remarks. (X 119-121.) Nor was he specifical |y asked whet her he spoke
to Tinajaro regarding his action agai nst Vargas. General Gounsel has the
burden of proving that the Tinajaro version of the conversation wth
Barrientos is correct, the failure of Respondent to elicit a specific
contradi ction fromBarrientos supports the inference that Tinajaro' s
testinony is accurate. | so find and find Barrientos inquired about the
status of Tinajaro' s action against Vargas as well as the status of the UP
case and that his other remarks during that conversation are evi dence of
ani nus-

Tingjaro testified that in June 1983, Barrientos confronted himin
the field where he was changing a piece of equipnent and told him he was

going to get a ticket for taking the truck hone to eat
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the day before. (M:96.)¥ According to Tinajaro, Barrientos said

that Tinajaro was not going horme to eat but rather to call the UFWto advi se
t hem how t he organi zi ng canpai gn was proceeding. (M:96.) He did receive a

warning notice later that day.

(3) Anal ysis and Goncl usi ons

The framework for anal yzi ng whet her Respondent's di scharge of
Tinaj aro viol ates sections 1153(a) and 1153(c) is spelled out by the
CGalifornia Suprene Gourt in Martori Brothers Distributors v. Agricul tural
Labor Relations Bd. (1981) 29 CGal.3d 721 and by the Nnth Qrcuit in Zurn
Industries, Inc. v. NL RB (9h Qr. 1982) 680 F.2d 683.

The General Gounsel has the burden of naking a prina facie case, the
el enents of which are the followng: the alleged discri mnatees
participation in union or protected concerted activity; enpl oyer know edge of
such activity and a causal connection between the action taken agai nst the
all eged discrimnatee and his union or protected concerted activity, i.e.
proof that Respondent's action was illicitly notivated. Once General Gounsel
nakes a prina facie case, the burden of going forward and the burden of proof
shifts to Respondent who nust establish as an affirmative defense that its
action toward the all eged di scrimnatee was unaffected by his union or

pr ot ect ed

_ 36. Barrientos denied that such a conversation occurred. (X 107.)
Barrientos testified that Tinajaro received a warning ticket for driving the
fertilizer truck hone for lunch, but that he was not involved inits
|G'bslsuance. (X107.) | credit Barrientos; the warning ticket was issued by

znan.
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concerted activity.

Wien it is shown that the enpl oyee is guilty of msconduct warranting
di scharge, the discharge shoul d not be deened an unfair |abor practice
unl ess the board determnes that the enpl oyee woul d have been retai ned
"but for' his union nmenbership or his performance of other protected
activities." ¥

In short, once General (ounsel has made a prima facie case the burden
shifts to Respondent to establish the discharge was for cause.

Respondent does not deny know edge of Tinajaro's union activity.
The record does not show himto be a highly visible activist or even as
havi ng nore invol venent than fel |l ow enpl oyees. However, the degree or extent
of such activity, as well as its relationshipin tine to alleged
discrimnatory act, is significant only in terns of persuading that the
discharge was illicitly notivated. Al things bei ng equal, discrimnatory
notive is harder to prove when the discrimnatee's union activity was of a
ki nd commonl y engaged in by fell ow unpuni shed enpl oyees; was no nore visible
than that of coworkers and was engaged in at a point in tine renoved from
Respondent ' s comm ssion of the alleged discrimnatory act.

General (ounsel's theory of the Tinajaro case is that his discharge
was the cul mnation of a canpai gn agai nst hi mby Respondent whi ch began in
1978 and whi ch was nani fested al ong the way by taking planting work away from
hi mand by reducing his work hours. Wth respect to the discharge, General

Gounsel argues t hat

37. Martori Brothers Dstributors v. Agricultural Labor Relations
Bd., Id., p. 730; Zurn Industries, Inc. v. NL.RB., Id.
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the conduct for which Tinajaro was purportedl y discharged, i.e., drinking on
the job, did not occur; thus, the ground for discharge was pretextual. As a
secondary position, General Gounsel argues that if Tinajaro be found to have
drunk beer at work, the di scharge nust be viewed as a mxed notive di scharge,
and Respondent's handling of Tinajaro' s case evidences di sparate treat nent
t hereby overcomng efforts of Respondent to neet its burden of proof under
Martori and Zurn, i.e., that the discharge was for cause and that the sane
action woul d have been taken agai nst Ti najaro absent any uni on or protected
concerted activity. Ve turn to an analysis of the respective contentions.
Respondent havi ng admtted know edge of Tinajaro' s union and
protected activities, the threshhol d question is whether Tinajaro did in fact
consune any beer on the day of his discharge. The answer presents difficult
probl ens of credibility resolution. Predictably, Tinajaro denies he did so;
Dr. Bnest Snard supports Ting aro's testinony. To the contrary is the
testinony of Barrientos and Guznan. Hal con, an uni npeached per ci pi ent
wtness, did not see Tinajaro take a drink, but did see himwth a can of
beer in his hand. Wth the exception of Hal con, none of those testifying
regarding the events of June 10 uniformy inpressed ne with their
truthful ness. Wile some of the adverse inpressions regarding the candor of
Tinajaro, Barrientos and Quzman stens fromtheir testinony in other areas,
thei r deneanor during that testinony has created doubts regarding the
accurateness of their testinony about the events of June 10. It woul d be
conveni ent to assert that deneanor was the prinary basis for naking the

credibility
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resolutions recited below but it would be less than candid to do so.
Gonflicts in uncorroborated testi nony have been resol ved prinarily by
determnations of what is nost likely to have occurred, bearing in mnd the
self-interest of the persons testifying

A najor gap in Respondent's position that Tinajaro was di scharged
for cause is the failure, and absence of explanation for the failure, to
produce Roberto Lopez. Tinajaro's testinony regarding Lopez’ noon tine beer
drinking and his solicitation by Lopez to join himstands uncontroverted and
is corroborated by Juan Lopez with respect to one lunch period. S andi ng
unexpl ai ned, Respondent's failure to call Roberto warrants the inference his
testi nony woul d not have contradi cted that of Tinajaro regardi ng events which
occurred during the lunch breaks the week whi ch Roberto worked, particularly
the events of the 10th. Wether Roberto was a conpetent tractor driver isn't
crucial to General (ounsel's case. The uncontroverted, agai n because of
Lopez' absence, revelation to Tinajaro that he was an of fi ce enpl oyee rat her
than a tractor driver does, however, support the conclusion that he was
i nexperi enced and tends to i npeach Quzman's testinony regardi ng the adequacy
of Lopez's performance. Furthernore, Respondent offered no expl anati on
regarding its enpl oynent of a tractor driver fromSomerton, Arizona. The
credited and uncontroverted testinony of Tinajaro that Lopez cozied up to him
i medi ately after being hired and the fact he persistently sought Tinajaro' s
conpany at lunch tine and persistently offered hi mbeer are circunstances
whi ch I'end support to General Gounsel's theory of the di scharge.

There renains the question in terns of establishing illicit
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notivation: why woul d Respondent go to such lengths to rid itself of
Tinajaro. General (ounsel argues his termnation was the culmnation of a
five-year plan. This argunent is not persuasive. A nore reasonabl e inference
is that Respondent began shortly before his di scharge to perceive Tinajaro as
a pipeline tothe UPW This perception, coupled wth Tinajaro s increasing
visibility as an activist in the nonths i medi atel y precedi ng his di scharge
is sufficient to establish prina facie proof of illicit notivation.

The evi dence produces, albeit barely, nore than a suspicion of
illicit nmotivation; but it does do so, and | find General (ounsel nade a
prima facie case. See National Labor Rel ations Board v. Federal Pacific
Hectric Gonpany (5th Ar. 1971) 441 F.2d 765; Royal Packing (. v.
Agricultural Labor Relations Bd. (1980) 101 Cal . App. 3d 826, 835-837.

Q her than agreenent regardi ng who was present, there are few
undi sput ed facts regardi ng what transpired on June 10. e such fact is that
Tinajaro and Lopez had not returned to work prior to the arrival of
Barrientos, Halcon and Castro. Wth respect to their tine of arrival,
Tingjaro's testinony timng the arrival at 12:18 p.m is not credited, not
because of a prior inconsistent statenent placing the arrival at 12:22 p.m,
but because of his preciseness in stating the time and because ant ecedent
events nake it nore likely that Barrientos et al. did not arrive until after
12:30 p. m

Barrientos and Hal con each testified they were wth a ground crew at
approxi matel y 12: 30, testinony supported by the fact the ground crew whi ch

they visited was conpleting its work and leaving the field as they arrived.
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Yet anot her uncontested fact is the presence of enpty Goors and
Budwei ser containers at the site. The reasonable inference is that the beer
had recently been consuned by Lopez and/or Tinajaro. Barrientos testified he
saw Tinajaro take a drink froma can of Budwei ser; Hal con testified he saw
Tinajaro with a can of beer in his hand but did not testify he saw himtake a
drink. Halcon, as noted above, was a credi bl e w tness.

General (ounsel produced an expert wtness, Ir. BEnest Snard, a
certified specialist in pathology. S nard s office perforned a bl ood-al coho
test on Tina aro the afternoon of June 10. Based upon that test it was
S nard s opinion that Tina aro had i ngested no al cohol for two hours prior to
the test being admnistered. It is not Snard s practice to log the tines
when tests are given. n the basis of the location of Tinajaro' s name of the
office's sign in sheet, he was of the opinion the test had been admni stered
around two o' clock. Thus, Tinajaro could not have consumed any beer during
his | unch hour.

Tingjaro's testinony that he did not drink beer on the day of his
discharge is credible. It is consistent wth his refusal to accept Lopez's
offers of lunchtine beers nade earlier that week; it is consistent with the
bl ood al cohol tests admnistered by . Snard's office the afternoon of his
discharge; it is consistent wth the testinony of percipient wtness Hal con;
it is consistent wth his request to be taken forthwith to the doctor for a
bl ood al cohol test; and it is consistent wth his request to Barrientos that
he be permtted to call over a nearby irrigator whomhe had reason to believe

woul d substantiate his story.
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Havi ng refused Lopez' offer of a beer on three previous noon hours,
it is unlikely Tinajaro woul d have reversed his position on the day of
di scharge, particularly in view of his suspicions about Lopez. The fact that
Friday was the first day Lopez offered Budwei ser, as opposed to Goors, is not
sufficient to cast doubt on Tingjaro's credibility. |f the appearance of
Budwei ser had any inpact on Tinajaro's behavior, it is likely to have
rei nforced his suspicions of Lopez.

It is unlikely that Tinajaro woul d have sought to have Quzrman take
himto the doctor had he consuned beer. The pronptness of his submssion to
a bl ood al cohol test coupled with the negative results of the test is
per suasi ve evi dence that he did drink beer at |unch on June 10. Moreover,
Respondent' s w tness Hal con was present at the tine Barrientos purported y
saw Tinajaro take a drink and did not corroborate Barrientos' testinony on
this point.

Respondent' s wi tness Quznman's testinony regarding the events of June
10 is not credible. It is inconsistent wth Halcon's testinony regardi ng
whet her Hal con was at the scene at the tine GQuznan arrived. Hal con says no;
Quznan says yes. There is no reason for discrediting Hal con. Nothing
suggests he had reason to be other than truthful, and his deneanor i npressed
ne as a candid effort to relate events as he recal | ed them

Moreover, Quzrman's testinony was inconsistent wth that of Hal con
and Barrientos on points where one woul d antici pate consi stency, e.g., Quznan
testified that Tinajaro, in the i medi ate presence of Barrientos, continued
to drink beer. Wile Barrientos testified that Tinajaro took a drink of beer

after his arrival, this
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purportedly occurred prior to the time GQuznan arrived, and as noted Hal con
testified that Tinajaro drank no beer while he was present-Additionally, were
Qizman' s testinony accurate, evidence of Tinajaro s consunption woul d be
likely to have appeared in the bl ood al cohol test since Quzman did not arrive
on the scene until hear the end of the confrontation. Quznman's credibility
is further inpeached by his testinony regarding the pictures Barrientos took
of the incident. He testified that Barrientos photographed the beer cans
after his arrival. Both Barrientos and Hal con testified the pictures were
taken before Halcon left the scene wth Castro to sunmon Quzman. There are
ot her di screpanci es between the testinony of Quznan and others present at the
scene whi ch need not be detailed. They further support the concl usion that
Quznan' s testinony regarding the June 10 incident is not credible.

In crediting Tingjaro's testinony regarding the events of June 10,
it follows that Barrientos has not been credited. Barrientos testified on
several occasions during the course of the hearing and | eft varying
i npressions of his credibility. V/ith respect to the events of June 10,
Barrientos testified that he renoved two beer cans fromTinajaro' s | unch bag
and pl aced themon the truck together with some Goor's bottles, and that as
he was talking to them both Lopez and Ti naj aro grabbed a beer contai ner and
took a drink. This testinony is not credible. Tinajaro did not inpress ne
as one who woul d behave so outrageously in the face of inpendi ng discipline.
Moreover, had Tinajaro acted as Barrientos testified, it is unlikely that
Hal con woul d have failed to see himdrinking. Additionally, inconsistencies

in Barrientos' testinony
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regardi ng the can fromwhi ch he purports to have seen Tinajaro drinking
casts doubt on the veracity of his testinony regarding Tinajaro's
dri nki ng.

Havi ng concl uded that Tinajaro drank no beer on June 10, 1983, it
foll ows that Respondent’'s assi gnnent of beer drinking as the cause for
di scharge was pretextual and that Tinajaro was di scharged because of his
Lhion and protected concerted activities in violation of sections 1153(a) and
(c). Sated otherw se, Respondent failed to rebut General Counsel's prinma
facie case by failing to prove that Tina aro woul d have been di scharged

irrespective of his union and protected concerted activities.®

B. Tinajaro' s Reduction in Hours

Fact s

General (ounsel 's allegation that Tinaj aro was given | ess work
during the period fromJune 1982 until his discharge in June 1983 is
apparent |y based upon a charge filed in Decenber 1982. The record contains
no such charge. The charge involving Tinajaro appears to be 83- C& 88- SAL
which was filed June 14, 1983. If this is the underlying charge, Labor Gode
section 1160.2, had it been rai sed as a defense by Respondent, woul d nove the
relevant tine frane fromJune 1982 to Decenber 14, 1982. Absent reliance

upon t he

38. The concl usi on reached above obvi ates the need to consider
General Qounsel 's argunent that Tinajaro was accorded di sparate treatnent in
the manner in whi ch Respondent admnistered its policy regarding on the job
drinking. Vére such consideration necessary, it is ny viewthe evidence does
not support the General Counsel's position. The record supports the
concl usi on that Respondent's post-di scharge treatment of Tina aro was
consistent wth its treatnent of others termnated for on job drinki ng known
tothe individual's supervisor, i.e., reinstatenment conditioned upon
participation in an al cohol rehabilitation program
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affirmati ve defense afforded by 1160.2, the al |l egati ons of paragraph 5(e)
wll be considered on their nerits.

As noted above, General Counsel contends that Respondent had been
engaged in a course of discrimnatory conduct agai nst Tinajaro since 1978
whi ch has been nmani fested (1) by the failure to provide Tinajaro with the
nunber of hours due hi mpursuant to Respondent's practice of working tractor
drivers on the basis of seniority; and (2) by denying himthe opportunity to
do planting work after renoving himfromsuch work in 1978.

Respondent defends by asserting that follow ng his renoval from
planting work in 1978, Tinajaro was offered and refused the work in 1979 and
1980; that he again sought planting work in Septenber 1982 but was denied the
wor k because of the experience achi eved by the current driver doing planting
work and by arguing that Tinajaro has generally received nore hours per pay
period than one or nore of the four drivers senior to him

Respondent has an announced seniority policy set forthinits
enpl oyee handbook whi ch provi des:

The Conpany tries to avoid lay-offs, but because of the seasonal
nature of agriculture, this is not always possible. The enpl oyee wi |
be protected under the seniority systemwhereby the enpl oyee wth the
longest time in service to the conpany will be the last to be laid
off or first to be rehired. Rules for seniority are as nenti oned

bel ow

In the event an enpl oyee works for the Conpany at |east 20 days

wi thin the preceding ninety (90) cal endar days he shal |l acquire
seniority on the 20th day of work with the Conpany retroactive to the
original date of hire. Seniority shall prevail in layoffs, recall,
and filling of job vacancies; ﬁfOVIded owever, the enployee is able
to do the work. The Conpany shall have the right to determne any
enpl oyee's ability to do the work, regardl ess of seniority, but such

determnation shall not be exercised arbitrarily. In all cases the
seni or enpl oyee shall have
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reasonabl e tine to denonstrate his ability to do the work
satisfactorily. In the event such enpl oyee is unable to
satisfactorily do the work, the enpl oyee shall return to his prior job
classification. Wile there is not job classification seniority, the
Conpany agrees not to change an enpl oyee's job classification
arbitrarily.

* * *

Seniority, as described in this section, is defined as Conpany seniority,
whi ch neans length of service with the Conpany. However, where a dispute
arises, the senior enployee within a geogr aphi cal area of operation shall
have preference. It 1s understood and agreed that work is perforned in
certain commodity P_roups and/or in the nakeup of the work force, it is
custonary for famlies and/or certain enpl oyees to work together.

Seniority shall not be applied so as to displace (bunp) any enpl oyee of
the Gonpany within an established crew, commodity or geographi cal area.

Tinaj aro was positioned nunber 5 on the seniority roster dated
January 10, 1983. (G C Ex. 4.) Mendoza, Gonez, Genero Garcia and Sanchez
were the tractor drivers having nore seniority than Tingaro. drilo
Martinez whom Ti naj aro sought to bunp fromdoi ng planti ng work was nunber 7
on the list.

During 1982, there were forty-two weeks in which Tinajaro worked
fewer hours than one or nore drivers bel ow himon the seniority roster. In
many of those weeks, eight to twelve less seniority drivers | ogged nore hours
than Tingjaro. In nost cases the differential was in the range of a hal f
hour to an hour, e.g. during the week ending Qctober 23, nine of the ten
drivers |l ogging nore hours than Tinajaro worked in additional hal f hour.
A'so during 1982 there were twenty-three weeks in which Tinajaro | ogged nore
hours than one or nore of the drivers above himon the seniority list. (Res.
Bx. H)

A conparison of Tinajaro' s hours during weeks he wor ked
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w th those of Zuniga, next bel ow himon the seniority roster and a driver
also prinarily engaged in cultivation and fertilization work, shows that
during 1982, there were 27 weeks in which Tinajaro worked fewer hours than
Zuni ga, 4 weeks in which he worked nore hours and 17 weeks in which he and
Zuni go worked the sane nunber of hours.® The significance of these figures is
questionable in light of the fact that the work tine differential during 11
of these weeks was an hour and one hal f or |ess and was five hours or |ess
during 18 of the 27 weeks Zuniga | ogged nore tine than Tinajaro. (Res. Ex.
H)

Tinajaro did not work during the weeks ending January 1, 9 and 16,
1982; nor did he work in 1983 until the week ending February 5. The failure
to work during these two periods provides corroboration for the testinony of
Quzrman that Tinaj aro was not available for work during the nonth of January.
Tinaj aro conceded that on occasions he takes a | eave of absence to visit
relatives in Mexico during the holiday season in Decenber and January.®
(M1:27.)

During 1983 Tinaj aro worked si xteen weeks prior to his di scharge.
In each of those weeks, one or nore drivers wth | ess seniority worked nore
hours. drilio Martinez, who was two bel ow Tinajaro on the seniority |list,

wor ked nore hours in each of the

o 39. The record does not establish whether Zuniga was a WFW
activist.

40. See also testinony of Genero Garcia. (M 1:70.)
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si xteen weeks; ? Zuni ga who was next bel ow Tinaj aro worked nore hours in ten
of the sixteen weeks. The nunber of additional hours per week worked varied
fromone half hour to eight hours. (Res. BEx. 1.) During ten of sixteen of
the weeks he worked in 1983, Tinajaro | ogged nore hours than one or nore of
the drivers above himon the seniority roster. (Res. Ex. 1.)

Quznan testified that there were weeks in 1983,
particularly during the rainy season, when he attenpted to | ocate Tinajaro
for work but was unable to find him As aresult, it was necessary to call
in persons wth less seniority. This testinony was unrebutted and i s
credited. (X 10.)

The work attendance records tend to support the testinony of the
tractor foreman that ability to performa specific task is considered as wel |
as seniority in naking work assignments. Specifically, in response to
questions by General (ounsel, Quznan testified that planting work i s assigned
to the driver who can do it better as opposed to the one wth the nost
seniority. (I1V:25.)Charging Party Jinmenez also testified that planting and

seedi ng work is assigned on the basis of ability.? (111:87.)

Interns of desireability, Pete Maturino, forner assistant personnel
director for Respondent testified the Qass | tractor work was nore
desirable, wth planting being the nost desirable of all dass | work.

(V:70.) H's opinion was based upon the fact that

41. Martinez does the planting, a job which custonarily provides
nore hours.

42. See also testinony of Maturino (V:73).
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planting did not require the use or application of pesticides; also the
person doing the planting will tend to get a few nore hours-(V:71.)
Mat uri no' s opi nion was seconded by Tinajaro. (M:104.)

Tinajaro perforned planting work during 1976, 1977 and for sone
period in 1978. He perforned none thereafter. (M:90.) Tinaaro testified
that he spoke to Barrientos about being returned to planting work in 1981,
that Barrientos said he would investigate the matter and get back to
Tingjaro; and that he did not do so.® (M:92.)

Ting aro testified that he asked GQuzrman about planting work in 1979,
but he could recall no details of the conversation. In 1980, Tinajaro
contends he "told them (Quzrman) about the planter, and he (Quznan) said to
stay away fromorgani zing and using the button.” (M:101.) He testified he
had simlar conversations with Guzman in July 1981 and July 1982.%  Quznan
purportedly told himto ". . . keep fromdoing that, and talking to the
people, and to renove the button.” (M:102.) In August 1982, Tinajaro asked
Quznman about a planting job. He testified that Quznan's response was "Me to

stop wearing the button, and he would give it to ne."

43. Ti na#' aro's testinony regarding this incident is inconsistent.
Heinitially testified that all Barrientos said during the conversation was
that he wanted Tinajaro to sign a paper so there woul d be no nore overtine.
(M:91.) Thereafter, in response to a |leading question, Tinajaro testified
as recited in the text.

44, Quznan denied that Tinajaro spoke to hi mabout planting
prior to 1982.
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(M: 103.)%

Quzman testified that Tinajaro first asked himabout the planting
j ob sonetine during August or Septenber 1982. Quznan responded that Tinaj aro
had been offered to job before but didn't want it. He asked why Tinajaro had
waited to request the work. Tinajaro' s response that he and Martinez were not
getting along too well any nore; so he wanted to get the planting away from
him Quzrman declined to give hi mthe work because Martinez had been wor ki ng

with the planter for a long tine and was doing a good job. (IX 60)%

Two or three years earlier, Norman Anaral told Tina aro there was
a possibility of an opening to work on the planter and asked Tinajaro

whet her he wanted it. Tinajaro declined, saying he

45. Tinag aro knew of the ALRA and its purposes as early as 1978.
He testified he felt Garin's failure to give himplanting work in 1979 and
thereafter was because of his union activities, but he filed no unfair |abor
practices alleging such discri mnation. Wen asked on cross-exam nati on
whet her he had ever filed such charges, his response was "I don't renenber."
It is highly unlikely he woul d have forgotten had such charges been fil ed.
IIis response was evasi ve and not credible. No charges based on Respondents
failure to give himplanting work were filed, a fact which leads ne to
conclude that Tina aro saw hothing i nproper in the assignnment of planting
work to Martinez and further leads ne to discredit the testinony set out
above regarding his requests to be assigned such work. Thus, that testinony
does not tend to establish a background of discrim nat or?/ conduct toward
Tinajaro or of any general aninus toward the UPW Finally, it is noted that
Tinaj aro unsuccessfully filed a charge rel ati _ng to a three-day discrimnatory
layoff in 1981, thus, making it even nore unlikely he sought and was refused
planting work as he testified.

_ 46. For the reasons set forth in fn. 20, | credit Quznan's _
testinony on this point and find that 1982 was the first year, follow ng his
renmoval fromplanting work, in which Tina aro sought the work.
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didn't want to travel to Huron or Bakersfield to work. (IX61.)
Amraral's testinony on this point was uncontradi cted and i s credited.
drilio Martinez is assigned to planting work.%” If he is
not available, the work is assigned to Genero Garcia who i s nunber 3
on the seniority list. |If heisn't available, the work i s assigned
to any other driver who is capable of handling it.® (M1:68.)
The conpany is interested in assigning the work to experi enced peopl e.
Panting is considered a Qass 1 job, it wll be done occasionally
by AQass 2 drivers when all the Nunber 1 drivers are busy. (1X58.) Prior
to Tingjaro's termnation, there were three dass 1 drivers.
Quznan testified that there was | ess tractor work in 1983 than in
1982. He attributes this to two things: there was nore rain in 1983 and
Respodnent was farmng fewer acres in the greater Salinas area, having |l et go
of one ranch in King dty. (11X 62.) Two tractor drivers were transferred

fromKing Aty to the Gnzal es area, Rto Canpos and Arnmando H ores.

47. drilo Martinez was very active on behal f of the UFWduring the
1978 el ection canpai gn; but Tinajaro deni ed know edge of an election in 1978
i n which Martinez was el ect ed by the tractor drivers as their representative.
(M:33.) Tinajaro also denied that Mirtinez was the spokesnan for drivers
and irrigators at neetings regarding work related problens. (M1:34-35.) He
contends that he and Antoni o Heredia, his cousin, were the spokesnen.

48. (h cross-examnation Garcia s testinony differed, he testified
that when additional dirvers were needed for planting work, it was given to
Zuniga, Mario Garcia, Canpos or hinself. (M1:122.) Mrio Garcia, Canpos and
Genero Garcia are dass 2 drivers.
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Qizman' s testinony regarding decreased acreage and i ncr eased
rainfall in 1983 was not controverted and is credited.

In 1981 Tinaj aro averaged nore hours per week during weeks he worked
than did M Gonez, Flores, Ramrez and Canpos, the four year-round drivers
having the least seniority. In 1982, two of the four, Gonez and H ores
averaged nore hours per week than Tinajaro. The same two drivers al so
averaged nore hours per week than M Garcia and Lares both of whomwere
higher on the seniority list than they; and a third, Canpos, the bottomyear-
round driver, had the sane average hours worked per week as Lares, three
pl aces above himon the seniority list, and a higher average than Ramrez who
is next above himin seniority.

In 1983 prior to Tinaj aro' s discharge, during the el even weeks in
whi ch the four bottomyear-round drivers worked, they worked nore hours per
week on the average than did any of the drivers above themin seniority.®

Wth regard to layoffs | asting a week or |onger,

Respondent, with one or two exceptions, appears to have fol |l owed the policy
enunci ated in the enpl oyer handbook.

(2) Analysis and Concl usi ons

The General Qounsel 's argunent that the failure of Tinaj aro
to have been assi gned nore hours per week each week than drivers bel ow hi mon

the seniority roster nanifests Respondent's

~49. These factual conclusions rest upon Res. Exs. Hand |, payrol
records introduced into evidence. Average hours worked per week were
obtai ned by dividing total hours worked for the period bei ng considered by
t he nunber of weeks worked during the-period, e.g., in 1982 Tinajaro worked a
total 2347.5 hours during 48 weeks; 2347.5/48 = 48.90 average hours wor ked
per week worked.
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discrimnatory conduct toward himis not persuasive. It rests upon a
m sconception of the rel evance of the seniority policy set forth in the
enpl oyee handbook.

The Handbook prom ses that Respondent, subject to the ability to do
the work, wll layoff drivers in reverse order of seniority and wll recall
after layoff in order of seniority. Wth respect to Tinajaro there is no
contention that he was laid off out of seniority or that Respondent failed to
recall himin order of seniority. The seniority policy set forth in the
Enpl oyee Handbook is not germane to the all egations of paragraph 5(e).

An assertion that seniority shall control layoffs or recalls after
| ayoffs is manifestly different fromthe process of determning or assigning
the hours to be worked during the course of a week by those drivers currently
on the payroll. D stribution of work during the week i s dependent upon the
tasks to be perforned; and the type of work custonarily perforned by a
driver. Respondent's conmtrent to application of seniority rights as set
forth in the handbook, does not provide for bunping on a day to day basis,
nor assi gnnent of work on a day to day basis to insure that he who has the
nost seniority shall receive the nost hours per day or even per week. In the
context of the allegations of Paragraph 5(e), Respondent's seniority policy
is not relevant. To the extent that General Counsel is contendi hg Respondent
discrimnated against Tinajaro by failing to lay himoff or recall himin
order of seniority, the evidence does not support the allegation.

Examnation of hours worked per week by tractor drivers evidences no

significant positive correlation between place on the
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seniority roster and hours per week worked. The absence of such a
correlation cuts agai nst General CGounsel's contention that Tinajaro' s failure
during certain weeks to receive as nany hours work as sone drivers bel ow him
on the roster was because of his union or protected concerted activities.

S nce both performthe sane type work, the difference in hours
wor ked by Zuniga and Tinajaro during 1982 and 1983 is nore significant;
however, the record raises no nore than a suspicion that generally snall
differences in work tine per week in favor of Zuniga mght have had a
discrimnatory notivation.® There is nothing in the record to indicate the
rel ati ve conpetence of the two; nor is there anything which indicates whet her
Zuniga was also a low profile WFWactivist. But nost significant in reaching
the conclusion that the General (ounsel has failed to prove discrimnatory
notivation wth respect to the hours of work assigned Tinajaro is the mninal
differentials during nost weeks. An hour and a half a week is an average of
fifteen mnutes a day for a six-day work week, an amount easily attributabl e
to differences in work assignnents. Mreover, the fact that Tinajaro's work
hours frequently exceeded those of persons above himon the seniority roster
agai n cuts agai nst General Counsel's argunent.

In view of the evidence set forth above, General Counsel

50. "It is incunbent on the General Counsel of the Board to prove
unl awf ul conduct and unlawful is not lightly to be inferred.” National Labor
Rel ations Board v. Federal Pacific Hectric Gonpany (5th dr.1971) 441 F. 2d
765; nere suspicions of unlawful notivation are not sufficient to constitute
substantial evidence. Lozano Enterprises v. National Labor Relations Board
(9th Ar. 1966) 357 F.2d 500.
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has not proved by a preponderance of the evidence that Respondent assigned
Tinajaro fewer hours per week because of his union or protected concerted
activities.

VW turn now to General Counsel's contention that
Respondent' s refusal to assign Tinajaro the planting work during the 1982-83
planting season was illicitly notivated.

Tingjaro's testinony that he requested planting work from Quznan or
Barrientos repeatedly during the period between 1979 and 1983 i s not
credited. Quzman denied any conversations prior to August or Septenber 1982
regarding planting work. He admts to such a conversation at that tinme and
to having refused to give Tingaro the planting job. The basic and credible
reasons for his refusal were the fact that Tinajaro had previously been
of fered the work and had rejected it because he did not want to travel to
Bakers field or Huron as is requested of one who does this work; secondly
there was the problemof Tinajaro's unavailability during Decenber and
January when planting work is perforned; and finally the fact that Hartinez
had been performng the work satisfactorily since being assigned to the work
sone years ago.

Tinajaro's testinony regarding conversations wth
Barrientos or Guznan in which he purportedly sought planting work is not
credible. The simlarity of his testinony wth respect to each of the
conversations gives themthe ring of recent contrivance rather than candi d
recol | ections of events which occurred three or four years ago. Tinaaro' s
cousin Heredia testified that Tinajaro is a person who pursues his rights
when he feel s he has been wonged as is wtnessed by his previous charge upon

whi ch conpl ai nt i ssued
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and the present charge, as well as his suit against Chual ar |abor canp. Had
he requested pl anting work and been refused such work in the nmanner he
testified, it. is difficult to believe he woul d not have fil ed charges
agai nst Respondent; had such charges been filed, it is unlikely General
Gounsel woul d have failed to bring themto ny attention.®

To summari ze: General Counsel has failed to establish by a
preponder ance of the evidence that Respondent discrimnatorily gave Tinajaro
fewer work hours during the period fromJune 1982 until his termnati on and
has failed to establish by a preponderance of the evidence that Respondent
di scrimnated agai nst Tinajaro during the period between June 1982 and June
1983 by declining to assign himto planting work. Therefore, | reconmend
that the allegations of paragraph 5(e) of the conplaint be di smssed.

C Jinenez' Reduction in Hours

(1) Introduction

Paragraph 5(c) of the conplaint alleges that conmencing on or
about March or April 1983, Respondent discrimnatorily applied its policy
wth regard to the seniority of enpl oyees picked up and detai ned by the
Immgration and Naturalization Service (INS wth the object of
di scrimnation agai nst Ji nenez and ot hers because of their activities on
behal f of the UFW The effect of Respondent's action being a reduction in

wor k hours avail abl e to Ji nenez and

51. Tinajaro's failure to respond directly on _
cross-examnation to questions seeking to ascertain whether he had fil ed
unfair | abor practices regardi ng Respondent's purported refusal to return him
to planting work contributed to the failure to credit his testinony regarding
{:/Iolnvg;sg'bl ons in which he purportedly sought the planting work. See:
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others. The conplaint also alleges that because Jinenez filed the charge
underlying the all egations of paragraph 5(c), his work hours were further
reduced and he was pl aced on | ayof f stat us.

Respondent concedes that Jinenez was laid off earlier in 1983 than
in prior years, attributing the earlier |ayoff to the transfer into the
Salinas operation of tractor drivers having nore seniority than Jinenez from
a Garin operation which had been closed and to the fact that 1983 weat her
condi tions prohibited doubl e croppi ng.

Ji menez conceded there was a lot of rain in 1983 and that when there
isalot of rain, there is less work for tractor drivers-He al so conceded
that he was not laid off out of seniority.

The events giving rise to the charge relate to Mario Garcia and hi s
detention by INS. O April 8, 1983, while at work, Garcia was pi cked up by
INS. He returned to work on April 13, 1983, with no loss of seniority.*®
Respondent denied that the application of its INS policy to Mario Garcia was
di scri mnatory.

(2) The Facts

Franci sco Sal ada Ji nenez (Ji nenez) has worked for
Respondent as a dass Il tractor driver since 1977 and has been a steady
enpl oyee si nce 1979.

Jinenez testified he attended a neeting sonetine in 1980 or 1981
between all irrigators and tractor drivers and conpany representative Vargas,
Matarino and Donovan. (I11:61.) The mai n subject of discussion was the

reason for Garin workers receiving

52. The parties stipulated to the date of pick up and date of
return to work. (M:78-79.)
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| owner wages than workers at other conpanies. (I11:61.) drilio Martinez
acted as the workers' spokesnan. Donovan expl ained that Garin had not

recei ved wage reports fromother conpanies and that rai ses woul d be granted
when they | earned what others were payi ng-Vargas al so spoke of Garin's policy
re workers apprehended by the INS. He stated that any worker picked up by
the INS woul d be termnated. The workers agreed wth him (111:62.) Denny
Donovan, Garin's president testified it was Garin's policy not to rehire any
wor ker picked up by INS, unless the worker can prove he's legally in the
Lhited States. Donovan did not state any policy regarding the seniority

pl acenent of the rehired workers. This was the only neeting attended by
Jinenez at which Respodnent’'s INS policy was discussed. (111:62.) There
were ot her occasions, the nost recent of which was 1981, on whi ch Ji nenez
heard Pete Matarino reiterate his position to various workers.® Jinenez was
unaware of whether any of his fellow workers had been apprehended or whet her

any worker had | ost his job because he had been returned to Mexico.®

Testi nony was presented regarding Respondent's treatnent of two
enpl oyees apprehended by | NS

(a) Francisco Luis Bustanonte

Bustanonte, a current enployee, was initially

_ 53. Matarino is Barrientos predecessor. He was called as a
V\é t ness ? Ggge)ral Gounsel but was not interrogated about how Garin return to
rin. : 57.

54. n cross-examnation, Jimenez was uncl ear regardi ng when t he
neeting occurred at whi ch Respondent's INS policy was di scussed. He was sure
that the di scussion occurred at the same neeti ng as one whi ch wages and
fringe benefits were al so di scussed.
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enpl oyed by Garin in 1973 as an irrigator in the Gnzal es area. |n February
1980 he was arrested by the INS and deported to Mexi co. During his absence he
had no contact with Respondent. In My 1980, Bustamonte returned to the area

and sought enpl oynent from

Respondent. He was rehired but was not credited wth his 1973 seniority
date. He now has a Miy 1980 seniority date.® Donovan testified that
Bustanonte returned after deportation wth a green card and was rehired
because of his previous good service. He was not given his forner seniority
dat e because of the period of tine for which he had been absent and the | ack
of certainty that he would return to Garin. (X:57.)

Bustanonte's only union activity occurred during 1978 and consi st ed
of wearing a UFWbutton for a period of 9 nonths (111:16, 17.)¥ He
testified that many other workers wore UFWbuttons during 1978, and he
conceded he recei ved no adverse comment fromany of his supervisors for

wearing the button. (I11:17.)

55. Bustanonte testified he had | egal status when he returned to
the US althrough he was here illegally prior to his deportation. However,
he al so testified he took no steps to obtain | egal status during the period
he was in Mexico. The circunstances under which he obtained | egal status are
unexpl ai nt ed.

56. Mirio Garcia testified that Bustanonte "never wears a button.”
This was in response to a question as to whet her Bustanonte wore a button in
1978. General Qounsel's interest is in show ng Bustanmonte was a Lhion
supporter and Respondent’'s was in show ng he wasn't. Even if he wore a
button in 1978, | find it unlikely that Respondent predicated any action in
response to his deportation upon that fact. Therefore, | find it unnecessary
to resolve this conflict in the testinony.
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(b) Mario Garcia

Mario Garcia was first enpl oyed by Respondent in April 1975
as atractor driver. He is the son of Genero Castro Garcia who is al so a
tractor driver for Garin. Mrio s seniority date is April 10, 1975.

Gari ca was apprehended by INS on April 8, 1983.%" He was not
deported and after a hearing established that he was legally in the United
States, he returned to work for Garin on April 13 with no | oss of seniority.
(M:78-79.)

Followng Mario's return to work, Jinenez spoke to Barrientos
about Garcia' s retention of seniority and requested a neeting to di scuss
Respondent's INS policy. (I11:2102.) Jinenez contended Garcia shoul d go
to the bottomof the seniority list.

Garcia testified that he attended nost of the UPWneetings since
1978. (MI1:74.) General Gounsel produced w tnesses who testified Garcia
was not present at neetings which they attended. He al so produced a wi tness,
Juan Lopez, who testified that Garcia had on many occasions in head to head
conversations with himstated he did not like the UPW (M:57.)%¥
Respondent' s president testified he was anare that both Mario and his father
wer e engaged i n uni on busi ness.

Following Mario's return to work, the tractor drivers net

57. Mirio' s father, notified Respondent Mari o had been pi cked
up by I'NS

58, Mrio Garcia testified but was not questi oned
regardi ng any conversation wth Lopez regarding this attitude toward the UFW
Lopez' testinony is uncontroverted and is credited.
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w th Barrientos, Donovan and Vargas to di scuss the manner in whi ch Respondent
had handl ed his seniority.(M1;98) The neeting was in response to Ji nenez's
conplaint to Barrientos that Mario should go the bottomof the list.

Frank Vargas told the enpl oyees he was not favoring any worker; he

said he was nerely accepting or respecting the letter Marrio had presented
fromimmgration. (MI1:99) Vargas said that although Mari o had been pi cked
up, he had papers to establish he was legally in the Lhited Sates;
therefore, he would | ose neither his seniority nor his job. (X 22)
Barrientos added that the situation was anal ogous to a worker bei ng pi cked up
by the H ghway Patrol and be absent for two or three days; he woul d be
treated the sane way. (M1:99) Wen the neeti ng was over, Vargas asked if
there were any other conplaints. No one responded. Qdrilio Martinez
testified he polled the drivers and the only one who was dissatisfied was
Jinmenez. (X 22)

(c) Respondent's Policy Re Wrkers Apprehended by I NS

Denny Donovan testified that it's Garin's policy to termnate any
wor ker apprehended by the IMB. Juan Lopez testified that during the course
of a 1981 neeting in response to a question, a nmanagenent representative
stated that a worker taken by the I NS who returns on the third day woul d be
rehired wth a loss of seniority. (l111:49) Lopez recalled no di scussion
regarding the fate of a worker who failed to return within three days.

Genero Castro Garcia testified to a different understandi ng
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of Garin's policy. A a neeting in 1980 in response to a question about
rehiring person picked up by INS, Frank Vargas said that a person pi cked up
and sent to Mexico would lose his job if he returned w thout a paper or
permt. (M1:81) Vargas went on to say the conpany could be fined if it
hired persons wthout a permt.

(d) Jinenez' Whion and Protected Concerted Activities

Jimenez’ union or protected concerted activities appear to be
mninal. He testified that he together with nany others wore UFWbuttons
during a nine nonth period in 1978. He conceded that he recei ved no adverse
comment fromany supervi sor because of his button wearing.

He testified to an incident in 1983 in which Nornan Anaral, a
supervi sor, approached himand "flipped" the union buttons Ji nenez was
wearing on his jacket. (111:69) Amaral denied that the incident occurred;
he deni ed speaki ng to Ji nenez about the URWor touching his person.

Jinmenez' testinony regarding a neeting with Donovan relating to
bei ng assigned to | aser work was offered as further evidence of Jinenez'
protected concerted activity. This encounter was said to occur in 1982.

Ji menez asked Donovan why the | east seniority persons had the | aser.
(I'11:73) Donovan called Barrientos into the neeting. Barrientos said
not hi ng; Donovan said they thought Ronul o, the person operating the | aser at

the ti me was
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a good worker and deserved it. (111:74)® Romulo was above Jinenez on the
seniority list. Jinenez testified he was wearing a UFWbutton at the tine.
(111:76) A though Jimenez purported y he inquired about Respondent's basis
for assigning the | aser work, he testified he personally was not interested
inthe work. (I11:101)

Qontrary to the testinony of Jinenez, Respondent's w tness Garcia
testified that Hernenegi | do Gonez has been assigned to |aser work for the

past two years. (M1:96) Gonez is nunber two on the seniority |ist.

59. Donovan was not questioned about this neeting.
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(e) Veekly Hours Wrked by Tractor Drivers &

TOTAL HOURS WIRKED AVERAGE HOURS O FFERENCE
PER WEEK

4/16/83- 4/ 17/ 83-

7/ 24/ 82 7/ 23/ 83 1982 1983

1) F. Mendoza 819 843 54. 6 56. 2 +1.6

2) H Qonez 948 871 63. 2 58.1 -5.1
3) G Garcia 915 838 61. 55.8 -5.2

4) J. Sanchez *
éSg A Tinajero o

6) J. Zuniga 943 876 62.9 58. 4 4.5
(7) C Martinez 957 947 63. 8 63.1 -7
(8 Nario Garcia 910 731 60. 7 48. 7 -12
(99 R Lara 931 824 62.1 54.9 -7.2
(10) M Gonez 936 845 62. 4 56. 3 —6. 1
éllg A Hores 922 817 61. 4 54. 4 —7.0

12) E Ranerez 790 829 52.7 55.2 +2.5

13) R Canpos 852 834 56. 8 55.6 -1.2

14) J. Arriaga 851 798 56.7 53.2 -3.5

15) Rodri guez 932 817 62.1 54. 4 7.7
(16) Cabrera 922 808 61.5 53.8 —7.7
(17) Millegas 936 839 62. 4 55.9 —6.5
(18) Jinenez 826 718 55. 47.9 -7.1

* Conparison not appropriate since off work 10 consecutive weeks for
undi scl osed r eason.

** (onpari son not appropriate since discharged June 10, 1983. s. Ex. H
& |

Jinenez filed his ULP charge during the week ending May 14, 1983.
GCommenci ng wth that week, Jimenez worked a total of 11 weeks before he was
laid off. He worked a total of 549 hours for an average of 49.9 hours per
week. For a conparable period in 1982, Jinenez worked 626 hours for an

average of 56.9 hours per week.

~60. The average hours worked per week in 1982 and 1983 was obt ai ned
by dividing total hours worked during the period begi nning the week endi ng
April 16,17 and ending with the week of July 23, 24
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Thus, during this period he averaged 7 hours per week | ess in 1983. Jinenez
wor ked 626 hours for an average of 56.9 hours per week. Thus, during this
period he averaged 7 hours per week less in 1983. He average 7.1 hours per
veek less during the period for April 16 through July 23.%

Testi nony by Respondent w tnesses that the decline in work hours of
tractor drivers in 1983 was attributabl e to acreage reduction, heavier rain
in 1983 and transfer of drivers fromKi ng Aty was unrebutted.

(f) Analysis & Goncl usi on

General (ounsel argues that Respondent, on the basis of union
activity, discrimnatorily appled its so called INS policy wth the object of
di scrimnating agai nst Ji nenez by providing himw th fewer hours work.

There is no question but that Jinmenez worked fewer hours during the
1983 weeks following Garcia' s return to work than he worked during the sane
period in 1982. However, it is difficult to attribute the cause of his fewer
hours to Garcia' s return or to the fact that Jinenez purports to be a UFW
activist. Wth the exception of two drivers, one whomwas nunber one on the
seniroity list, all drivers averaged fewer hours per week during the crucial
period in 1983 than they averaged in 1982. Jinenez' average weekly hour | oss
(7.1) was coomensurate with the average work hour | oss of Respondent's ot her
drivers. Garcia averaged 12 hours per week less follow ng his return to work
in 1983 that he averaged during 1932.

A though sone effort was nade by Respondent to establish it

61. The references are to week endi ng dates,
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had a policy wth regard to persons apprehended by I NS and General Counsel
nmade an effort to convince that the policy was disparately applied, neither
position is persuasive. According to managenent representatives, Grin's
policy was to fire anyone picked up by INS and to treat such persons as new
hires if they were rehired. This really doesn't anount to a conpany policy.
e woul d expect that person who has been termnated and rehired to have his
seniority date fromhis date of rehire.

General (ounsel asserts the policy to be that persons rehired,
having returned within three days, would retain their seniority. Grcia was
not such a person; therefore his rehire wth no seniority | oss was ai ned at
depriving union activist Jinmenez of work hours. Assumng arguendo the
exi stence of such a policy, General (ounsel's proof does not establish its
di sparate application for reasons violative of the Act. In the first place,
there are only two i nstances of enpl oyer response to havi ng an apprehended
worker return to work for the Conpany, i.e., Bustanonte and Garci a.

Bust anont e was depicted as a Lhion activist and Garcia as anti -
union. Wth regard to Garcia, there is a conflict regarding the extent, if
any, of his union support. Irrespective of one's conclusions on this point,
it is unclear what, if any, know edge Respondent had of Garcia' s Uhion
support or union aninus. But any difference between Bustanonte and Garcia in
this regard is mninal given consideration of other differences in their
cases.

Bust anont e was deported to Mexico; he did not return to seek work

for approxinately three nonths. Respondent had no idea
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whet her he woul d ever return to work for Garin.¥2 @ the other

hand, Garcia was not deported. Hs father, a longtine Garin enpl oyer,
appri sed Respondent of his pick-up. Follow ng his apprehension, Garcia
remai ned in Salinas, had a speedy hearing and returned to work in four days.
In Garcia' s case, his return to work was shortly after apprehension and a
reasonabl e inference is that Respondent knew such woul d be the case, i.e.,
that Respondent knew he was legally in the country.
General (ounsel percei ves Respondent's action as a "let's get
(havi sta Ji nenez" nove; but it woul d be specul ative to conclude that had
Garcia been place at the bottomof the seniority list, Jinenez woul d have
recei ved additional hours. The eight drivers between Garcia and Ji nenez on
the seniority list could have absorbed Garcia s hours wthout difficulty.
Wth regard to General CGounsel' s contention that Respondent-further
reduced Ji nenez' work hours because he filed a charge in May 1983, the
evi dence does not support the contention. Frommd-April until his layoff in
late July, Jinmenez averaged 7.1 hours per week less in 1983 than for the sane
period in 1982. During the interval between filing the charge and | ayoff,
Jinenez averaged 7 hours per week | ess work than in 1982. It is true that
Jinenez was laid off earlier in 1983 than in 1982, but Respondent has
present ed unrebutted evidence that his |ayoff woul d have occurred
irrespective of his purported union or protested concerted activities.

For the reasons set forth above, General (ounsel has fail ed

62. Qedible testinony froma Respondent wtness to this was not
contr overt ed.
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to prove the allegation of paragraphs 5(c) and 5(f), and | recommend
di smssal of said paragraphs.
THE REMEDY
Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of sections 1153(a) and (c) of the Act, |
recormend that it be ordered to cease and desi st therefromand to take
certain affirmati ve actions designed to effectuate the policies of the Act.
Havi ng found that Respondent unl awful |y di scharged A berto Ti naj aro,
| recomrend that Respondent be ordered to offer himinmed ate and ful
reinstatenent to his forner job if it has not already done so, w thout
prejudice to seniority, or other rights and privileges. | further recomrend
that Respondent nake Al berto Tinajaro whole for any | osses suffered as a
result of its unlawful discrimnatory action by payment to hi mof a sum of
noney equal to the wages and ot her benefits which woul d have been earned by
himfromJune 10, 1983, to the date on which he is reinstated, or offered
reinstatenent. Such amount to be conputed in accordance w th established
Board precedents, plus interest thereon, he conputed in accordance wth the

Board' s Decision and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

In order to further effectuate the purposes of the Act and to insure
to the enpl oyees the enjoynent of rights guaranteed to themin section 1152
of the Act, | shall also recommend that Respondent publish and nmake known to
its tractor drivers that it has violated the Act, and it has been ordered not

to engage in future violations of the Act.
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Upon the basis of the entire record, the findings of fact and
concl usions of law and pursuant to section 1160.3 of the Act, | hereby issue
the fol |l ow ng recommended:
CROER
Respondent, The Garin Gonpany, its officers, agents and
representatives shall:
1. GCease and desist from

(a) D scouragi ng menbership of enployees in the UFWor any ot her
| abor organi zati on by di scharging any of its agricultural enpl oyees for
participating in protected concerted or union activities.

(b) In any other like or related manner interfering wth,
restraining, or coercing enployees in the exercise of those rights guaranteed
themby section 1152.

2. Take the followng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whole Al berto Tinajaro for any | osses he
suffered as a result of his discharge by paynent to himof a sumof noney
equal to the wages lost, |less his respective net interimearnings, together
wth interest thereon at a rate consistent wth the Board's Oder in Lu-Ete
Farns, Inc. (1982) 8 ALRB M. 55.

(b) Preserve, and upon request, nake available to the Board or
its agents, for examnation and copying, all records relevant and necessary
to a determnation of the anmount due to the af orenentioned enpl oyee under the
terns of this Qder.

(c) Sgnthe Notice to Enpl oyees attached hereto. Uon its

translation by a Board agent into appropriate | anguages,
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Respondent shal | thereafter reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(d) Post copies of the attached Notice in conspi cuous pl aces on
its property for a 90-day period, the tines and pl aces of posting to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been altered, defaced, covered or renoved.

(e) Provide a copy of the attached Notice to each tractor driver
hired during the 12-nonth period follow ng the date of this deci sion.

(f) Ml <copies of the attached Notice in all appropriate
| anguages within 30 days of the date of issuance of the Oder to all tractor
drivers enpl oyed by Respondent in the Salinas area in 1983.

(g0 Arange for a Board agent to distribute and read the attached
Notice in appropriate | anguages to the assenbl ed enpl oyees of Respondent on
conpany tine. The reading or readings shall be at such tines and pl aces as
are specified by the Regional Drector. Follow ng the readi ng(s), the Board
agent shall be given the opportunity outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nmay have concerning the Notice
or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be pai d by Respondent to all non-hourly
wage enpl oyees to conpensate themfor tine lost at this reading and the
guest i on- and- answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days after
the date of issuance of this Oder, of the steps whi h have been taken to

conply with it. Uon request of the Regi onal
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Drector, Respondent shall notify himor her periodically thereafter in
witing of further actions taken to conply wth this Qder.

(i) Ofer to Alberto Tinajaro i medi ate and full
reinstatenent to his forner job at Respondent's Salinas operation w thout
prejudice to his seniority or other rights and privil eges.

It is further recoomended that the remaining allegations in the
conpl ai nt as anended be di sm ssed.

DATED July 13, 1984

Vv

ROBERT LEPRCHN
Admni strative Law Judge
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NOT CE TO EMPLOYEES

After a hearing at which each side had a chance to present its facts, the
Agricultural Labor Relations Board has found that we have viol ated the
Agricultural Labor Relations Act, and has ordered us to post this Notice. Ve
wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all farmworkers
these rights:

To organi ze t hensel ves;

To form join, or help any union;

To bargain as a group and to choose anyone they want to speak for them
To act together wth other workers to try to get a contract or to help or
prot ect each other; and

To decide not to do any of these things.

o PwbrE

Because this is true, we promse you that:

VE WLL NOTI di scharge or otherw se discri mnate agai nst any enpl oyee because
he or she has exercised any of these rights.

VEE WLL offer Alberto Tinajaro his old job back, if he wants it. Hs old
job back if they want him and wll pay himany noney he |ost because we
di scharged hi munl awf ul | y.

DATED, THE GAR N GOVPANY.

By:
(Representati ve) (Title)

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI REMOVE CR MUTI LATE
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