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STATE OF CALI FORNI A

AGRI CULTURAL LABOR RELATI ONS BOARD
L. A RCBERTSON FARVB, | NC. |,

Respondent , Case No. 83-CE-107-D

and
12 ALRB No. 11
| SAI AS NUNEZ QUI NTERQ,

Charging Party.
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DECI SI ON AND ORDER

h Gctober 18, 1985, Admnistrative Law Judge ( ALJ) Arie
Schoor| issued the attached Decision in this natter. Thereafter,
the General Counsel tinely filed exceptions to the ALJ' s
Decision along with a supporting brief, and Respondent filed a
reply brief.

Pursuant to the provisions of Labor Code section 1146, % the
Agricul tural Labor Relations Board (Board) has delegated its

authority in this matter to a three-nenber panel .?

The Board has considered the record and the ALJ' s Deci sion
in light of the exceptions and briefs of the parties and has

decided to affirmthe ALJ' s rulings, findings, and

THEHETEETTTT T

Y NI section references herein are to the California Labor Code
unl ess ot herw se speci fi ed.

Z The signatures of Board nenbers in all Board Decisions appear with
the signature of the chairperson first (if participating), followed
by the signatures of the participating Board nenbers in order of
their seniority.
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concl usions,® and to adopt his recomrended O der.

R

Pursuant to section 1160.3 of the Agricultural Labor
Relations Act, the Agricultural Labor Relations Board hereby orders
that the conplaint herein be, and it hereby i s, dismssed inits
entirety.

Dated: June 25, 1986

JORCE CARRI LLO,  Menber

PATRICK W HENNI NG Menber

GREGORY L. GONOT, Menber

¥ Wile the ALJ stated that it was questionabl e whet her General
Counsel had established a prima faci e case that Respondent viol at ed
section 1153( a) by discharging |Isaias Nunez Quintero on May 20,
1983, we would go further and hold that General Counsel failed to
nmake a prinma facie case. Qintero had engaged in the sane concerted
activity (conveying to Respondent his and his co-workers' conplaints
concerning the anount and nethod of their pay) over a period of
several years, and there is no evidence that Respondent had in the
past retaliated against Quintero or any of the other workers who nade
conplaints. In fact, Respondent hired Quintero back tw ce after he
had engaged i n such concerted activity. W agree with the ALJ that
the timng of the discharge points to the | ack of any di scrimnatory
notive on Respondent’'s part. S nce we find that General GCounsel
failed to present a prina facie case, we need not rely on the ALJ's
theory concerning the basis for general nanager Scott Robertson's
def ensi ve manner while testifying at the hearing. The evi dence
clearly showed Robertson to be a man who often acted hastily and in
an enotional nmanner. |In fact, three days after he di scharged
Quintero, Robertson told anot her enpl oyee that he had in the past
becone excited and had fired good workers "because of his nerves. "
However, we find sonewhat strained the ALJ's expl anation that
Robertson's testinony concerning Quintero's job perfornance and
responsi bilities (much of which the ALJ did not credit) was the
result of an endeavor at the hearing to justify his intenperate
deci si on to di scharge Qi ntero.

12 ALRB No. 11 2.



CASE SUMVARY
L. A RCBERTSON FARVS, | NC. 12 ALRB No. 11
Case No. 83-CE107-D

ALJ Deci si on

The ALJ recommended di sm ssal of the conplaint, which alleged that

t he Enpl oyer di scharged enpl oyee |saias Nunez Quintero because of his
protected concerted activities. For several years, Qintero had
advi sed the Enpl oyer's general nanager of enpl oyees' conplaints
concerning the manner and amount of their pay, and other terns and
conditions of enploynent. The Enpl oyer asserted that Quintero was
di scharged because he failed to repair or report a leak in the
irrigation | i ne, which resulted in equi prent becomng stuck in the
fields. The ALJ found that the General Counsel probably had not
presented a prima facie case of a violation of section 1153( a),
since the enpl oyee had engaged i n the sane protected concerted
activity for several years, and there was no evidence that the

Enpl oyer had retaliated agai nst himor any of the other workers who
made conplaints. In fact, the enployer hired the enpl oyee back
several tines after he quit for various reasons. Examning the

Enpl oyer's proffered reason for the discharge (the failure to repair
or report | eaks), the ALJ found that the Enpl oyer's general nanager
reacted angrily to the enployee's failure to performhis duties, and
di scharged himfor that reason.

Board Deci si on

The Board adopted the findings, conclusions and recommendati ons of
the ALJ, and dismssed the conplaint inits entirety. However, the
Board found that the General Counsel failed to present a prima facie
case, and noted that it therefore did not need to rely on the ALJ's
theory concerning the basis for the general manager's defensive
manner while testifying at heari ng.

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

12 ALRB No. 11 3.
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ARI E SCHOORL, Adm nistrative Law Judge:

This case was heard before ne on July 9, 10, 16, 17
and 18, 1985, in Bakersfield, California. The conplaint
herein, which issued on May 3, 1985, based on charges, filed
by Isaias Nunez Quintero, and duly served on Respondent L. A.
Robertson Farms, Inc. on May 25, 1983, alleges that Respondent
conmtted a violation of section 1153( a) of the Act by
di scharging the Charging Party because of his protected
concerted activities.

The General Counsel and Respondent were
represented at the hearing and filed tinely briefs after the
close of the hearing. Upon the entire record, including ny
observation of the demeanor of the w tnesses, and after
considering the post-hearing briefs of the parties, | nmake the
fol | ow ng:

. JURI SDI CTION

Respondent admtted in its answer, and | find, that

it is an agricultural enployer within the meaning of
section 1140.4(c) of the Act, and that |saias Nunez Quintero
Is an agricultural enployee within the neaning of section
1140.4( b) of the Act.

A, Facts

|saias N. Quintero comrenced work with
Respondent in April or May 1978 operating a cotton picking

machine. He quit enploynent in July of the same year so he



coul d secure immgration papers.* He returned to work for
Respondent in Cctober 1978 and worked operating a cotton
pi cker and a tractor until March 1979 at which time he was laid
of f.

In Qctober 1979, Scott Robertson, Respondent's
general nanager, rehired Quintero and anplified his duties to
i ncl ude supervising co-workers (Quintero spoke and under st ood
sone English while his coworkers spoke only Spanish), mnaking
out tickets for cotton trailers, checking small repairs thereon
and reporting the need for major repairs to Robertson.
Quintero's duties also included hiring and firing workers but
after consultation wth Robertson

I n August 1980 Robertson reprinanded Quintero about
a defective clutch in a tractor and angrily pointed out to him
that the condition of the tractor was his responsibility.
Quintero responded that it was the nechanic's responsibility
and besi des he had too much work assigned to be done and
therefore was quitting his j ob. Robertson asked himto wait to

talk the next day but

'Quintero did not work continuously for _
Respondent between the Soring of 1978 until his discharge in
My of 1983, the subject natter of the unfair |abor practice
allegation. He worked during four periods sonetines in a
supervi sorial capacity and sonetines not. He was not worki ng
In a supervisorial capacity at the tine of the alleged unfair
| abor practice allegation.



Quintero, who already had another job |ined up, declined to do
Sso.

The fol l ow ng day Robertson went to the house on
Respondent' s property where Quintero was residing (part of his
enpl oynent conpensation) and requested hi mto nove out.
Quintero conplied four days |ater.

In January 1981 Robertson rehired Quintero to put up
| evees. After two weeks of such work, Robertson pronoted

Quintero to forenan wth an appropriate raise in salary and

Quintero was permtted to nove into Sam's house.? During a

two week business trip, Qintero was in charge of all ranch
activities. Scott Robertson's father, Lloyd, who founded the
busi ness and had operated it until 1976 when his son Scott
took over, occasionally dropped in to check on the operations
but did not intervene what soever.

In August 1981, Qintero quit his job as forenan and
expl ai ned to Robertson that he did so because Robertson was
assi gni ng excessi ve anounts of work to the workers. Quintero

noved out of Sam's house two days |ater.

In July 1982 Quintero sought and obtai ned an
irrigation job fromScott Robertson. After a week Quintero
queried Ll oyd Robertson about noving Back into Sam s house.

LI oyd Robertson responded that it was Sami's house so it was

Samwas a retired L. A. Robertson worker who |ived
rent-free in a house | ocated on Respondent's prem ses.

-4 -



up to Samto make the decision. The latter consented and
Quintero and his wife noved back in.

In 1979 and 1980 Quintero's coworkers woul d
frequently conplain to himabout Respondent not paying an
overtime premumof 1% times the regular rate. Quintero
rel ayed the conplaints to Robertson, who invariably reacted to
themin an angry manner and commented that he could not afford
to pay time and a half for overtime since his was a snal |
ranch and noreover he paid straight tine wthout deductions
for the 30 mnute lunch and the 15 mnute norning and afternoon
br eaks.

In April or May 1981 Respondent began to pay the
overtinme hours with an extra check once a nonth. Quintero's
cowor kers conpl ai ned to hi mabout the nonpaynent of overtine
hours on the 15th of each nonth (previously it had been paid
on the 15th and 30th or 31st). In addition they continued to
conplain to Quintero about their paychecks being short (not
receiving conpensation for all the hours they worked) and
irregularities in the nunber and | ength of breaks.

From May 1981 until Quintero left his enployment in
August 1981, Respondent's enpl oyees continued to voice their
conplaints to Quintero who in turn informed Scott Robertson of

them?® Such conplaints occurred virtually

*Quintero testified that he did not rel ay each and
every conpl aint, just sone of them because he did not want to
anger Robertson on such a continui ng basi s.

- 5-



every pay day. The tines that Quintero inforned Robertson of
the conplaints the latter angrily coomented that as his ranch
was snmall he could not pay the overtine premum |n respect
to the hours not paid, he checked the records and corrected
any errors in calculation at the tine of the next pay day.

Between July 1982 and My 20, 1983, Quintero worked
as anirrigator for Respondent. The workers continued to nake
the sane conplaints to Quintero about the anount and net hod of
their pay and he woul d rel ay such conpl aints to Robertson who
woul d react in the sane angry nmanner and expressing the sane
reasons for not conplying wth the workers' requests as to
paynents. Hs explanation for not paying overtine on a tw ce-
nonthly basis was that it was | ess conplicated, only one
overtine check per nonth instead of two.

In Septenmber 1982 Quintero i nforned Robertson that a
wor ker, who happened to be a friend of Quintero's, had worked
for Respondent a few nonths before and that Respondent had
failed to pay himfor the |ast few days he worked. Qiintero
added that his friend had said that if he did not receive such
overdue paynent that he woul d report it to the Labor
Gonmi ssioner.  Robertson reacted in a very angry nanner and
retorted that he would tear the check up in the worker's face.
Quintero advi sed Robertson to sinply tell himwhat nessage t hat
he wanted Quintero to transmt to the forner worker. Wereupon

Fobert son checked the of fice



records and found out that the worker was right that he had
not recei ved paynent for his |ast days of work. Robertson
acknow edged his error, proceeded to arrange for paynent and

was no | onger angry.
I n Decenber 1982 tractor drivers Jorge N Quintero* and

Jesus Ballesteros (Ballesteros real nane was Juan R co but he
wor ked under the nane of Bal |l esteros at Respondent's) asked
Quintero to ask Robertson the reason for his not paying the
overtine premum Quintero conplied and Robertson responded
angrily and said, "I won't pay overtine". The two tractor
drivers proceeded to ask about the nonthly paynent of
overtine hours rather than the tw ce nonthly paynent.
Robertson who had just finished filling up his pickup wth
gasoline did not respond to the inquiry as he quickly drove

off in his pickup.

Later in Decenber 1982 Robertson, Quintero and

Bal | esteros were riding in Robertson's pi ckup. Bassest eros
conpl ai ned to Robertson about the hours worked but not paid
for, the lack of the overtine premumand the irregularities
in break tine. Qintero translated. Robertson becane angry
and said, | do not pay tine and a half for overtine and if
anyone does not like it he can | eave. Robertson added that he
did not deduct for the 30 mnute |unch break or the norning

and afternoon breaks. Ballesteros responded t hat

“Brother of Isaias Qintero.



sonet i nes Robertson gave 30 mnutes for |unch and ot her
tines only 15 mnutes.

In January 1983 a Mexi can worker cane to Quintero
and conpl ai ned that he had worked a short tine for Respondent
but had not recei ved paynent for all hours worked. Quintero
arranged wth Respondent's office for the i ssuance of a check
to conpensate the worker for the work hours not previously
paid. Uoon being inforned of the natter, Robertson commented
that there were |ots of problens wth Mxicans.

In April 1983 Ball esteros was cl eani ng val ves and
asked Quintero to ask Robertson about the | ack of overtine
pay, inaccurate check anmounts and no uniformbreaks. Robertson
becane angry and once again recited his usual reasons for not
conpl ying wth the workers' requests.

h the norning of My 15, 1983, the office nade out
the pay checks. Robertson signed themand delivered themto
Qintero. Qintero conplained to Robertson that his pay check
was short hours, that the governnment had deducted | arge
anounts and there was no overtine premum Robertson angrily
retorted that if Qinterodidnot likeit, he knewwhat he
coul d do.

Quintero distributed the checks to the enpl oyees the
afternoon of the 15th and the norning of the 16th. Uon
recei ving their checks, coworkers Jorge Qiintero (lsaias
brot her), Franci sco Mbsqueda and Pedro Arredondo conpl ai ned

individually to Quintero. Aday or two later, Qintero

- 8-



relayed his brother's and Mbsqueda' s conpl aints to Robertson
on one occasi on and on anot her occasi on rel ayed Arredondo' s
conpl ai nts. Robertson responded angrily on both occasi ons but
nore so when Quintero rel ayed Arredondo' s conpl aints and
coomented, "lots of problens wth hours and Mexi cans".

Quintero testified he had noticed that when he began
to pass on his co-enpl oyee's conpl aints to Robertson that the
latter increased his work load. In addition to his duties as
anirrigator, he relayed orders to the workers, drove a
tractor,” hel ped bale alfalfa, etc. Quintero inforned
Robertson that he was assigning himtoo nuch work for one
per son.

O the norning of My 19 Robertson gave his daily
Instructions to Quintero and left the ranch for the day.
According to Robertson's testinony, he inforned Quintero that
they were planning to cut, rake and bale alfalfa the 19th and
the 20th in Section 9, fields 3 and 6, and so he shoul d check
the nain line parallel to those fields for leaks. (Quintero
deni ed recei ving such instructions. He testified that it was
not part of his duties to repair or repl ace val ves but when he
saw one that was defective it was his customto stop and change

I t.) During the workday of

*However, questioned further on this point, Qintero
admtted that his tractor driving duties were incidental to his

irrigation duties.



the 19th Quintero attended to his irrigation duties® He was in
charge of Section 6 fields, 6, 7, 11 and 12, Section 17 fields
8, 9, 11 and 12 and Section 9 fields 3 and 6 whi ch incl uded
driving a tractor to nake ditches for tail water and

super vi si ng Pedro Arredondo who hel ped hi mchange the water on
sone fields during the afternoon. Quintero was so busy during
the day that he could not go hone for lunch but rather ate it
inthe fields wth brother Jorge and Pedro A redondo.

The next norning at 4:30 a. m., ME. "Jm
Pellett, a tractor driver, who was working wth a baler in
Section 9 field 3 ran one of his tractor wheels into the nud
and was unabl e to extricate it. He notified Scott Robertson
who cane and pul led the tractor out of the nud wth his four-
wheel pickup and chain.” Later Robertson, hinsel f, operating a
tractor and baler ran it intothe nud A approxinately 5: 00
a. m Robertson picked up Qiintero at the latter's house and
drove to Section 9 field 3. Robertson pulled the tractor and
bal er that he had been operating out of the nud and Qi ntero
drove it until 8:30 a.m  During the 2%2hours Quintero drove

the tractor and baler in field 3

°He had to take care of 7 heads of water. Before
that date the highest amount of heads of water he had attended
at the same time was 4.

"Respondent' s payrol| records indicate that I|saias
Quintero worked 2% hours on My 20.

- 10 -



Pellett continued to drive a tractor and baler in field 3 and
Quintero's brother Jorge a raker in an adjoining field (field
6.)°

Robertson returned at 8: 30 a. m. , picked up Quintero,
stopped to talk to Jorge Quintero, and JimPellett,
successively and then drove over to the shop. In route to the
shop Robertson asked Quintero what had happened to the water.
Quintero answered that "how woul d you expect a worker who was
operating a tractor plus 7 water heads to have time to check
| eaking val ves. " Robertson became very angry and told
Quintero that he was going to give himhis check and he wanted
himto nmove out of Sami s house at the same tine. Robertson
asked Quintero for the amount of hours worked by hi mand
Quintero gave himthe anount on a small piece of paper.
Robertson becane nore angry. Robertson and Quintero arrived
at atrailer inthe field that Robertson used as a conbination
office, kitchen, etc. and Robertson expressed his anger by
kicking the trailer door. Robertson told Quintero that he
want ed the notebook (in which he had

_ ®Robertson testified that the raker al so got stuck
inthe nud that norning and he had to pull it out. The
driver of the raker, Jorge Quintero, testified that he drove
the raker that norning but did not nention anything about it
getting stuck in the nud. Mre over, Isaias Qintero
testified that a | eak could not have occurred in field 6 as
field 7 was at a lower elevation. _

_ | have declined to determne whether a third
vehi cl e, the raker, becane stuck that norning because either
Robertson's or Jorge Quintero' s testinony wth respect to this
Issue is consistent wth the anal ysis and concl usi on herei n.

- 11 -



not ed, down the amount of hours worked by the enpl oyees) and
Quintero handed it to him Quintero noticed that Robertson
was so angry that he, Quintero, refrained fromsayi ng anyt hi ng
SO as not to provoke Robertson to further anger which he

t hought coul d nove Robertson to viol ence agai nst him

Qintero went to Sam's house, gathered nost of his
possessions and | eft the ranch premses two hours |later.

Qui ntero saw Robertson when he returned to the
ranch a day or two later to pick up the rest of his
possessi ons.  Not hi ng unt oward occurred.

Three days | ater Robertson tal ked to anot her
irrigator, Francisco Loera and told hi mthat he had probl ens,
that he had becone nervous and had fired Quintero. H added
that it had happened to himbefore, that due to his nerves, he
becane excited (Robertson indicated to Loera wth his hands
that he had | ost his head) and had fired good
workers and that he had been unaware of what he had been
doi ng. °

Five nonths later, in Cctober 1983, Robertson
closely followed behind Quintero's vehicle, with his vehicle's
hi gh beam |ights on, for approxinately 4 mles. Robertson
stopped next to Quintero at a stop sign and angrily shouted at

him Quintero |owered the window of his

Transcript Vol une 5, pages 50-55.
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vehicl e but was unable to detect what Robertson was saying
other than "if it is noney that you want, you did not have to
do through the trouble of reporting me". However, he was
unabl e to understand any more °

Sone time |ater Robertson and Quintero saw each
other at the Labor Conmmissioner's hearing on Quintero's
overtime claim At the end of the hearing, Robertson left in
a hurry slammng the door on his way out.

Quintero saw Robertson the day before the instant
hearing started and Robertson said to him "One of these days,
| sai as". Quintero did not respond and Robertson left.

B. Analysis and Concl usion

CGeneral Counsel contends that Respondent
discharged Isaias N Quintero on May 20, 1983 because of his
concerted activities e. g. conplaining and conmunicating the
conplaints of co-workers to Scott Robertson about wage
payments and thereby violated section 1153( a) of the Act.

To establish this violation, General Counsel nust
prove by a preponderance of the evidence that Respondent
discrimnated against Quintero for the reasons alleged.
Generally in discrimnation cases General Counsel mnust prove
that the enpl oyee engaged in union or concerted activities

that the enployer had know edge thereof and there was a

_ mHMdeMthﬂmaanedHmummplxm
practice charge herein on My 25, 1983, a copy of which was
duly served on Respondent on My 26, 1983.

- 13 -



causal connection between the union or concerted activity
and the enpl oyer's subsequent discrimnatory treatnent of
the enpl oyee.

In the i nstant case Qui ntero engaged i n concerted
activity beginning in 1979 and continuing to My 17, 1983
three days before his discharge, in that he woul d pass on
conpl aints of his co-workers about wages and wor ki ng conditi ons
e.g., hopremumpay for overtine, the carry over of overtine
hours to the end of the nonth pay check, payroll checks short
on hours worked and irregularities in the frequency and | ength
of work breaks.

Respondent clearly had know edge of Quintero' s
concerted activities as its general nmanager Scott Robertson
heard Quintero' s repetition to himof the workers' conplaints
once or twce a nonth (al nost every payday) during Quintero' s
peri ods of enpl oynent since 1979 and Qiintero' s own personal
conpl aint on My 15, and other enpl oyee's conpl ai nts on My 16
and 17, 1983.

Anost invariably in discrimnation cases, thereis
no direct evidence of discrimnation so circunstantial
evi dence nust be relied upon. A frequent factor to be
consi dered is such cases in timng.* An enpl oyee engages in

union or concerted activity, the enpl oyer gai ns know edge

"Lawence Scarrone (1981) 7 ALRB No. 2.

“Rg Agricultural Services (1983) 9 ALRB No. 31;
Veat her-Shield Corp (1976) 222 NLRB 1171, 91 LRRM 1478.
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thereof and soon afterwards discrimnates agai nst the

enpl oyee. In such a situation a strong i nference can be nade
that the enpl oyer discrimnated agai nst the enpl oyee because
of his union or union activities.

However in the instant case the factor of timng
does not point to any inproper notive on the part of
Respondent. The al | eged di scri mnatee has been engaged in
such concerted activities since 1979. Qintero, whether he
was forenman or otherw se, over a period of 4 years, woul d pass
on to general nanager Robertson the conpl aints of the workers.
| nvari abl y Robertson woul d becone angry, and woul d explain his
reasons for his nethod of paynent but there is no evi dence
that he ever discrimnated against Quintero or any of the
wor kers who nade conpl ai nt s.

Moreover there was no notabl e i ncrease in the nunber
of conplaints during the one or two week period just prior to
t he di scharge.

According to Quintero' s testinony, he nade his own
personal conpl ai nts about his payroll check on My 15, 1983.
Robert son becane angry and told himthat he, Quintero, knew
what he could do about it. Quintero also testified that when
he passed on his co-workers' conplaints to Robertson, the
latter began to increase his workload. However in the past
Robert son had i ncreased Quintero' s workl oad to such an extent
that he had quit and there was no evi dence that the increase

was caused by Quintero' s concerted activities.
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It is questionabl e whether General (ounsel has
presented a prina facie case. Be that as it nay, it is clear
fromthe record evidence that Quintero' s di scharge cane about
due to Robertson's angry reaction to what he considered to be
Quiintero's gross deriliction of duty rather than his concerted
activity wth respect to enpl oyees' conplaints.

General Manager Robertson becane angry the norni ng
of My 20, 1983 when two tractors becane stuck in a nuddy
portion of a field and he bl aned Qui ntero because he had not
checked for |eaks the day before. Quintero, hinself, testified
that Robertson was exceedingly angry the norning he laid him
of f, so nuch so, that Quintero was fearful of saying anything
tohim Thereis nothing inthe record that woul d i ndi cate
that Robertson's anger was not hing other than an enwoti onal
reaction to Quintero's failure or perceived failure to
efficiently performhis duties. It is difficult to believe
that Robertson feigned or exaggerated anger about the tractor
Incidents to sinulate his real notive for the discharge,
Quintero's expressing to Robertson his and his co-workers'
conplaints. It is true that Robertson invariably reacted in
anger to those communi cations but there is no evidence, during
the 4 years that Quintero worked there, that he ever
di scrimnat ed agai nst anyone for such conpl ai nts.

Testi nony, by General Gounsel's own w t ness,

Franci sco Loera, confirns the fact that Robertson di scharged
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Quintero due to his anger about Quintero's failure to inspect
for leaks on May 19. Three days after the discharge,
Robertson informed Loera that in effect the reason he

di scharged Quintero was because of his excessive anger about
the alleged failure to performhis duties wth respect to
possi bl e | eaks. Robertson's anger at Quintero thereafter was
not so much a continuation of his anger about the |eaks but
due to the fact that Quintero had resorted to state agencies,
t he Labor Comm ssioner and the ALRB, to report Robertson
rather than going directly to the latter.

General Counsel argues that there are are sone
serious di screpancies between Robertson's version of the facts
and those of other wtnesses. Ceneral Counsel cites such
exanpl es as Robertson's assertions that enpl oyees nmade no
conpl ai nts about overtine pay from August 1982 through My
1983, that Quintero had limted anount of duties i . e., nade
out tine cards for irrigators and one or two other enployees,
that there were three incidents, rather than tw, of farm
machi nery bogged down in nud etc.

Despite the fact of those discrepancies, they do not
detract fromthe fact that for a four year period (with
enpl oyenent | apses) Quintero had been passing on to Robertson
a series of enployee conplaints and Robertson consistently
refrained fromtaking any retaliatory action. Consequently the
factor of timng herein points to the |ack of any

discrimnatory notive on Respondent's part.
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Moreover, | find that Robertson was very defensive
about any criticismof his personnel practices and woul d
habitual |y react to such in any angry nanner as was evi denced
by such a reaction on each occasi on Quintero woul d nenti on
enpl oyee conpl ai nts about |ack of premumovertine pay,
carrying over extra hours fromone pay period to another etc.

| n observi ng Robertson's deneanor during the
hearing, | observed that he reacted i n a defensive nanner
(however he managed to contain his enotions while testifying)
to questions put to himabout his personnel policies including
his decision to di scharge Quintero.

| believe Robertson's exaggeration of Quintero' s
errors and omssions in the perfornance of his duties on My
19 and his mnimzing of the extent of Quintero' s
responsibilities other than those of anirrigator are a result
of his endeavor to justify his intenperate and hasty deci sion
to discharge Isaias Quintero rather than for any
discrimnatory notive.

Qonsequently | find that the di screpancies in
Robertson's testinony are consistent wth this defensive

characteristic rather than any inproper notive on his part.
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| hereby recommend that the conpl aint be di smssed
Iinits entirety.

Dated: Otober 18, 1985

Conierdetrrl

Adm ni strative Law Judge
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