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)
)
Charging Party. )
)

DECI SI ON AND CRDER

O April 29, 1985, Admnistrative Law Judge ( ALJ) Matthew
Gol dberg issued the attached Decision in this matter. Thereafter,
General Counsel tinmely filed exceptions to the ALJ's Decision with a
supporting brief.

Pursuant to the provisions of Labor Code section 1146, %
the Agricultural Labor Relations Board (Board) has delegated its

authority in this matter to a three-nenber panel .?

The Board has considered the record and the attached decision

in light of the exceptions and brief and has decided to affirmthe rulings,

/

findings, and conclusions of the ALJ as nodified herein.® General Counsel

excepts to the ALJ's finding that

VAl section references herein are to the California Labor Code unl ess
ot herw se speci fi ed.

2 The signatures of Board Menbers in all Board Decisions appear
wth the signature of the chairperson first (i f participating),
followed by the signatures of the participating Board Menbers in order
of their seniority.

¥ as our Qrder indi cates, we affirmall the other findings of the ALJ
whi ch have not been excepted to by any party.



Respondent did not termnate Jorge Iriarte in violation of Labor Code
section 1153(c). V¢ conclude the exception has nerit. Jorge Iriarte
wor ked for Respondent fromthe begi nning of March until My 9, 1984,
when he was termnated, ostensibly for insubordination. Iriarte worked
first as a picker, then as a box carrier and resumed picking shortly
before his discharge. During his final picking stint, Iriarte becane
concerned that Respondent was not adequately conpensating the workers
for the nunber of boxes they picked. Wen he discussed the question of
"the m ssing boxes” with other enployees, their talk turned to bringing
inaunion to prevent the conpany from"robbing" them As aresult, a
petition "to call"™ the Uiion was circulated. Iriarte signed the
petition at the request of Victoria Benitez, one of Respondent's
supervi sors, the day before he was term nat ed.

Later that day, Iriarte worked with Benitez and, while
wor ki ng, they discussed the Union. Iriarte recalled comenting that
he hoped "whoever had signed [the petition] would not back out ; " "that
the union was good . . . we had to call them; " and "that [the union
woul d provide] better benefits.” As they were speaking, supervisor
Tony Gomez was within five to ten feet of them Iriarte testified
wi t hout objection that CGomez overheard them he also testified w thout
contradiction that, when he reported to work the next norning, Gonez
told him"if [he] wanted to continue working there please not to
nention the uni on. "

It is undisputed that Iriarte was forced to work al one that
nor ni ng because the conpany had previously termnated Benitez.

According to Iriarte, sonetine between 10 and 11 a. m. , when he was

12 ALRB No. 13



pi cki ng nushroons in the bottombins, Gonez told himto pick the top.
Iriarte told himthat as soon as he finished the bottomhe woul d start

on the top. ¥

Wen Gonez returned shortly afterwards and Iriarte was
still picking the bottom Gonez told him"he didn't have a job anynore
because [ he] didn't understand orders."

Al t hough commenting specifically on Gonez' general |ack of
credibility, the ALJ also refused to credit Iriarte on the grounds that
he had presented a "sanitized" version of the incident wth Gnez
because he failed to admt, as Gonez would later testify, that he had
chal l enged Gormez to fight. For the reasons stated bel ow, even assum ng
Iriarte challenged Gormez to a fight, we find Iriarte's discharge to be
unl awf ul .

Gonez testinony is highly confusing. Wen he first
testified, he said that he fired Iriarte because he woul d not do the
work as he was told todoit. Hedidnot initially nention what it
was Iriarte had failed or refused to do,® and it is not clear exactly
when he fired Iriarte. A though on cross-examnation he would testify
that he asked Iriarte to go to the office to fix things up, when
pressed by General Counsel he enphatically testified that he fired
Iriarte on the spot--"right then at the nmoment when he was picking I

termnated him | told him 'If you don't do the

4 General Counsel elicited testinony from Iriarte that in order

th_o pilcfk the top beds, Iriarte would have to nove a heavy scaffold by
i nsel f.

S I n cross-examnation, Gonmez admtted he never had trouble with
Iriarte’'s follow ng instructions before, but he testified that on the
day he fired him Iriarte had to be told six or seven tines he was
doing the work wong, leaving a | ot of nmushroons falling on the beds.
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work like | tell you, you can't work here."'"™ Thus, it appears that
Iriarte only challenged Gonez to fight after he was fired for not doing
as he was told. Another enployee, Teresa Orti z, corroborated Gonez'
account that, after the nmen left the picking room Iriarte challenged
himto fight.

Lhder Wight Line (1980) 251 NLRB 1082 [ 105 LRRM1169], the
CGeneral Counsel has the initial burden of presenting evidence
supporting the inference that protected conduct was a notivating
factor in Respondent's decision to discharge Iriarte. GCeneral Counsel
met this burden. In this connection, we have in mnd not only the
other findings of unfair |abor practices made in this case (and not
excepted to by Respondent), but also the timng of the discharge in
relation to Iriarte's union activity, the lack of any previous
problens with Iriarte's work and Conez' statenent to Iriarte to keep
qui et about the Union if he wanted to conti nue working. Al though the
ALJ credited Iriarte's testinony that Gomez nade such a statenent--and
even found a section 1153(a) violationin its utterance--he declined
totreat it as a significant factor in determning Gomez' notive during
the incident in question. Gven the timng of the statenent, however,
we find it sufficient to support General Counsel's prinma facie case.

The burden then shifted to Respondent to prove that it would
have di scharged Iriarte even in the absence of his union activities.
It is not clear fromthe ALJ's analysis what it was that he regarded as
i nsubordi nation: what, according to Iriarte, was nerely his delay in
picking the t op, but in Gonez' account was a refusal to do as he was

told; or the challenge to fight, or both.

12 ALRB No. 13 4.



In view of our uncertainty regarding the ALJ's findings and
Respondent's claimthat it discharged Iriarte for "fail[ing] to follow
directions given to himby his supervisor . . . and [ maki ng] a physica
threat on [Gomez ] |ife," we shall weigh Respondent's evidence
regarding both of these possible grounds.

Prelimnarily, we note that no testinony supports the
assertion in the dismssal notice that Iriarte threatened Gonez' |ife.
I ndeed, Gonmez hinself denied that Iriarte made any such threat. W can
certainly take into account the apparent falsity of one of
Respondent's given reasons in considering the overall credibility of
its defense, for as the court said in Shattuck Denn Mning Corp. v. NLRB
(9th Cir. 1966) 362 F.2d 466, 470 [ 62 LRRM2401]:

If [atrier of fact] finds that the stated notive for
a discharge is false, he certainly can infer that there

I's another notive. Mre than that he can infer that

the notive is one that the enployer desires to conceal --an

unl awful notive--at |east where, as in this case, the

surrounding facts tend to reinforce that inference.
By force of simlar reasoning, we find Respondent's admttedly false
justification to be a pretext to mask its real, unlawful notive. The
ALJ's conclusion that Iriarte presented a "sanitized" version of his
encounter with Gomez does not dispel our doubts as to Respondent's
defense. As we have noted, the challenges to fight were not nade until
after Iriarte was discharged. Accordingly, since the initia
justification for Iriarte's discharge was pretextual, we cannot condone
his discharge on the ground of the challenge to fight as did the ALJ.
Such an approach would permt an enployer to retaliate unfairly against

an enpl oyee and
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then to exploit the natural human response the retaliation has

/

provoked as another justification for di scharge.g (St eaknate, Inc.

(1983) 9 ARBNo. 11, AD p. 82.)

Moreover, because of the doubts we have al ready expressed
about CGonez' testinony, once the challenges to fight are disregarded as
a nmotivating consideration for the discharge, it becones clear fromthe
ALJ' s refusal to credit Gomez' version of the circunmstances surroundi ng
Iriarte's actual discharge, that Respondent has not net its burden of
proof that it would have discharged Iriarte in the absence of his union
activities and we shall afford himthe usual renedies.

CRDER

By authority of Labor Code section 1160. 3, the
Agricultural Labor Relations Board ( Boar d) hereby orders that
Respondent d aassen Mushroons, its officers, agents, successors, and
assi gns shall :

1. Cease and desist from

(a) D scharging or otherw se discrimnating agai nst

any agricultural enployee in regard to hire or tenure of enpl oynent

W do not nmean to inply that every enpl oyee response in a
pretextual discharge situation nust be overlooked; only that where, as
here, the response, although hostile, nerely involves "fighting
wor ds, " it cannot independently justify a discharge. Nor can it be
used to deny an enployee reinstatement. There is nothing in the
record to suggest that Iriarte really intended, much |ess that he
actually attenpted, to engage in any violence. (Asplundh Tree Expert
Conpany (1975) 220 NLRB 352 [ 90 LRRM1425] .) Under the circumnstances
of his discharge for union activities, Iriarte's alleged belligerence
woul d not warrant denial of the reinstatement remedy. (See also NLRB
v. Mrrison Cafeteria of Little Rock, Inc. (8th Cir. 1963) 311 F. 2d
534, 538, enforcing 135 NLRB No. 136 [52 LRRM2150].)
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section 1152 of the Agricultural Labor Relations Act ( Act) .

(b) I nterrogati ng enpl oyees about their union or
ot her protected, concerted activities.

(c) Engaging in surveillance of enpl oyee di scussion
about or participation in union or other protected concerted
activities.

(d) Threatening enployees with plant closure in
the event that they decide to be represented by a union for purposes of
col I ecti ve bar gai ni ng.

(e) Threatening enpl oyees with discharge in the
event they support a union

(f) In any like or related manner interfering with,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirmative actions which are
deened necessary to effectuate the policies of the Act.

(a) dfer to Juana Marisol Andrade, Haul Rodri guez,
Cosne Loya and Jorge Iriarte reinstatement to their former or
substantially equival ent positions and nake themwhole for all |osses
of pay and ot her econom c | osses they have suffered as a result of the
di scrimnation agai nst them such amount to be conputed i n accordance
with established Board precedents, plus interest thereon conputed in

accordance with the Decision and Order in Lu-Bte Farns, Inc. (1982) 8

ALRB No. 55.
(b) Preserve and, upon request, make available to
this Board and its agents, for exam nation, photocopying, and

ot herwi se all payroll records, social security payment records,
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otherwi se all payroll records, social security payment records, time
cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Director, of the
backpay periods arid the amounts of backpay and interest due under the
terns of this Order.

(c) Signthe Notice to Agricultural Enployees
attached hereto and, after its translation by a Board Agent into
al | appropriate | anguages, reproduce sufficient copies in each
| anguage for the purpose set forth hereinafter.

(d) Mil copies of the attached Notice, in all
appropriate |anguages, within 30 days after the date of issuance of
this Order, to all agricultural enployees enpl oyed by Respondent from
January |, 1984, to January 1, 1985.

(e) Post copies of the attached Notice in al
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by
the Regional Director, and exercise due care to replace any Notice
whi ch has been altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent or a
Board Agent to distribute and read the attached Notice, in all
appropriate |languages, to all of its enployees on conpany tine and
property at ti me(s) and place(s) to be determned by the Regi ona
Director. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and nmanagenment, to
answer any questions the enpl oyees may have concerning the Notice or
the reasonabl e rate of conpensation to be paid by Respondent to al

nonhourly wage enpl oyees in order
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to conpensate themfor tine lost at this reading and during the
quest i on- and- answer peri od.

(g) Notify the Regional Drector in witing, wthin
30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply with its terns, and continue to report
periodically thereafter, at the Regional Director's request, until
full conpliance is achieved.

Dated: June 26, 1986

JOHN. P. McCARTHY, Menber

JORCE CARRI LLO, Menber

PATRI CK W HENNI NG Menber
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Santa Maria
Regional Ofice, the General Counsel of the Agricultural Labor

Rel ations Board ( Board) issued a conplaint which alleged that we,

d aassen Mushroons, | nc., had violated the |aw. After a hearing at
whi ch each side had an opportunity to present evidence, the Board
found that we did violate the | aw by di scri mnati ng agai nst Juana

Mari sol Andrade, Haul Rodriguez and Jorge Iriarte because they
protested working conditions and found that we unl awful Iy di schar ged
Cosne Loya because he was associated wth Raul Rodriguez. The Board
also found that we violated the | aw by interrogating enpl oyees about
their union activities, engaged in surveillance of or gave the

i npression of engaging in surveillance of enpl oyees di scussing the

uni on and wor ki ng conditions, threatened to di scharge workers for

tal king about the union and threatened to cl ose the conpany if the
workers decided to bring a union in to represent them The Board has
told us to post and publish this Notice. Ve will do what the Board has
ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is
a law that gives you and all other farmworkers in California these
rights:

1. To organi ze your sel ves;

2. Toform join, or help unons;

3. To vote in a secret ballot election to decide whether you want a
union to represent you;

4. To bargain with your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a majority of the enpl oyees
and certified by the Board,;

5. To act together with other workers to hel p and protect one
anot her and;

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOTI do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VWE WLL NOT threaten to or actual ly discharge or |ay off any
enpl oyees for engaging in protests over wages or their working
conditions, or for discussing these nmatters.

VEE WLL NOTI question enpl oyees about their support or preference for
a uni on.

VE WLL NOT engage in surveillance of enpl oyees who are di scussing
wor ki ng conditions or bringing a union in.

VE WLL NOT threaten to cl ose the conpany if enpl oyees decide to be
represented by a union.

10.
12 ALRB No. 13



VE WLL rei nburse Juana Marisol Andrade, Raul Rodriguez, Cosne Loya and
Jorge Iriarte for all |osses of pay and ot her economc | osses they have
suffered as a result of our discrimnating agai nst them plus interest and
In addition offer themimed ate and full reinstatement to their former or
substantially equival ent positions.

Dat ed CLAASSEN MUSHROOMVS, | NC.

By:

(Representative) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 528 South " A" Street, xnard,
Galifornia 93030. The tel ephone nunber is (805) 486-4475.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the State of California.

DO NOTT REMOVE OR MJTI LATE.
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CASE SUWARY

CLAASSEN MUSHROOMVS, | NC. 12 ALRB No. 13
(1uawy Case No. 84-CE-12-OX

ALJ DECI SI ON

Empl oyer al |l egedl y di scharged four enpl oyees for union and concerted
activities and allegedly interferred wth protected activities in a
variety of ways including interrogation, giving the inpression of
surveillance, threatening plant closure and threatening discharge. The
ALJ found that the four alleged discri mnatees engaged i n protected
activity, that Respondent had know edge of their activities and that
three of the enpl oyees woul d not have been di scharged i n the absence of
their union activities. The ALJ found that Respondent net its burden
of proving that the fourth enpl oyee woul d have been di scharged in the
absence of his union activities. He al so found that Respondent
interrogated, engaged in surveillance of and threatened its enpl oyees
as alleged in the conpl ai nt.

BOARD DECI SI ON

The Board affirnmed the ALJ's findings and concl usions regarding the
violations he found and adopted his recomended Order. It overruled
his finding that Respondent would have fired the fourth enpl oyee on the
grounds that Respondent failed to neet its burden of proof under Wi ght
Line (1980) 251 NLRB 1082 [105 LRRM1169] . The Board hel d that
Respondent's inconsistent reasons for termnating the enpl oyee did not
overcone CGeneral Counsel's prim facie case.
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| . STATEMENT OF THE CASE
O May 16, 1984,Y in case nunber 84-CE-12-OX(SM , the

International Union of Agricultural Wrkers (hereafter referred to as
the "Union") filed a charge and served same on O aasen Mishroons, |nc.
(hereafter referred to as "respondent” or the "conpany"). The charge
al l eged that respondent had engaged in various violations of sections
1153(a) and (c) of the Act. Based on this charge, on August 3, 1984,
the General Counsel for the Agricultural Labor Relations Board caused
to be filed a conplaint incorporating these allegations.

Commenci ng Cctober 10, a hearing was held before ne in Santa
Maria, California. The General Counsel and Charging Party appeared
through their respective representatives; respondent was represented by
its principals. Al parties were afforded the opportunity to present
testinonial and docunentary evi dence, to exam ne and cross-exam ne
W tnesses, and to submt argunment and post-hearing briefs. Based upon
the entire record in this case, including ny observations of the
demeanor of each witness as he/she testified, and having read and
considered the briefs filed after the hearing closed, | make the
fol | ow ng:

I'l. FINDINGS OF FACT

A Jurisdiction

1. The respondent is and was, at all tines naterial, an
agricultural enpl oyer wthin the neaning of section 1140.4( c) of the

Act:

1. Al dates refer to 1984 unl ess ot herw se not ed.



2. The Lhionis and was, at all tinmes material, a | abor
organi zation within the neaning of the Act.?

B. The Wnfair Labor Practices Al eged

1. Introduction

General (ounsel al leged that respondent, a rushroom
grower, discharged enpl oyees Juana Mirisol Andrade, Cosne Loya and
Paul Rodriguez in violation of section 1153( a) of the Act, and
di scharged enpl oyee Jorge Iriarte in violation of section 1153( a) and
(c) of the Act. A so alleged were three separate i ndependent
violations of section 1153( a), involving interrogati on of enpl oyees
about, and giving the inpression of surveillance of, union activities;
t hreat eni ng busi ness cl osure in the event of unionization; and
threat eni ng enpl oyee Jorge Iriarte wth discharge for having engaged in
union activity.

The evidence anply establishes that enpl oyees Andrade, Loya
and Rodri guez were di scharged for having engaged i n protected,
concerted activities. This conclusion is based on the totality of
i nferences drawn fromthe timng of their discharges which fol | oned
closely on the heels of participation in protected, concerted
activities, the pretextual nature of respondent's preferred reasons for
the termnations, and respondent’'s ill-conceal ed ani nus towards

unioni zation. Additional direct evidence of unlawful notivation for

2. Respondent admtted its agricultural enployer status in
Its answer. It denied the Lhion's |abor organi zation status based on
lack of information and belief. Admnistrative notice is hereby taken
of nunerous cases, including Jordan Brothers Ranch (1983) 9 ALRB Nb.
41, Bettaravia Farns (1983) 9 AARB Nb. 46, and Point Sal Gowers
(1983) 9 ALRB Nb. 57, wherein such status was establ i shed.



these di scharges was establ i shed by the adm ssions of supervisors
that the termnations were effectuated for anti-union reasons.

General (ounsel al so established toy a preponderance of the
evi dence that respondent engaged in the threateni ng and coercive
conduct violative of section 1153(a) of the Act in the particulars
noted above. Insofar as the discharge of Iriarte i s concerned, however,
respondent was able to counter the assertion that his termnati on was
unl awf ul by evidence that he was di scharged for |egitinate busi ness
reasons.

2. The D scharge of Juana Marisol Andrade and the

Surveillance, Interrogation, and Threats to d ose
Al egations

Juana Marisol Andrade began working for respondent in
Septenber 1983. For two nonths, in Novenber and Decenber of 1983, she
occupi ed the position of forewonan. She resuned her duties thereafter
in the beginning of January as a rank-and-file picker, or agricultural
enpl oyee in the | anguage of the statute.

Soretine in md-January respondent replaced forewonan
Victoria Benitez? for one working day with an individual named Tony
HI1l. The workers were displeased wth the conpany's sel ection of the
new foreman, who, Andrade clai ned, was basically unfamliar wth
the job and "coul dn't make up his nmind on what he wanted us to do. %/

During the norning break on the day the change was nade,

3. The parties stipulated that Mctoria Benitez was a .
supervisor wthin the neaning of the Act. However, for that one day in
January, M ctoria Benitez was an agricultural enpl oyee.

4. \Wrker Marlene Benitez testified simlarly that HII
“didn't knowhowto do hisjob."



Andrade | ed a discussion among co-workers Ral ph Andrade, Lupe Aguil ar
Marl ene Benitez and her sister, Victoria Benitez. In addition to
problems with the newy appointed foreman, Andrade told her co-workers
that "we needed a ULnionso. . . they won't be treating us like t hat."

Wien asked to el aborate on the conpany's "treatment," Andrade
noted other areas of dissatisfaction with working conditions at the
conpany, matters which she |ikew se discussed with fellow enpl oyees
during the norning break that day. These areas included problens wth
breaks, which she clainmed were not regularly given to enpl oyees who
worked past the normal quitting tine.¥ Andrade stated that the
wor kers want ed an additional hal f-hour neal break when they were
requested to work past five p. m. &

Another matter discussed by these workers? was the probl em
they were experiencing regarding the conpany's "bonus" policy. Wen
initially explained by Louise Claasen in the beginning of January,
workers were told that they would be earning an incentive or prem um of

$1.50 for each box in excess of three that they harvested in one hour.

However, in actual practice, production would not be neasured

5. Payroll records showed that Andrade, at |least prior to
t he mea? of January 24, 1984, regularly worked an excess of forty hours
per week.

6. Inan attenpt to discredit Andrade' s testinony, respondent
adduced evi dence that the conpany had given its | ate-working enpl oyees
neal breaks, and had even supplied themwth dinner. However,
respondent nade no attenpt to show that these benefits antedated
Andrade's conplaints. To the contrary, Marlene Benitez testified that
they were instituted "long after” Andrade was tern nat ed.

7. As noted, Mctoria Benitez was technically a "worker" on
that day. She resuned her forewonan's duties the day foll ow ng.



in terns of individual isolated work hours; rather, output would be
averaged over the total nunber of hours worked. Workers would
receive the bonus only if the average output per work week exceeded

three boxes per hour.¥ Since the ampunt and size of nushrooms

avai l abl e for harvest varied greatly frombed to bed and roomto
room it would not be possible to harvest three boxes per hour
consistently. Qutput for many workers regularly fell bel ow that
| evel .

In addition, work hours were often devoted to non-picking
tasks, such as cleaning the beds or helping with the packing. These
hours with zero output would al so be averaged w th picking hours, thus
further [owering hourly production |evels.

Fol I owi ng the workers' discussion on these matters, as they
were returning to their picking rooms, Andrade, Marlene, and Victoria
Benitez stopped at the packing table located in the hallway separating
the roons. There they made snmall "signs" saying "Union" and/or "huel ga"
("strike") on five by six or six by six pieces of paper. Present in
the packing area at that tine were packer Cheryl Shaw and anot her wonan
identified by Ms. Andrade as "Louise's [ Ms. Claasen's] sister-in-
law." As they left the area, Andrade, Marlene Benitez and Victoria
Benitez waved the signs around, and together with Ral ph Andrade, said
"we got to get a Union" and "strike." Wen Marisol Andrade entered

her particular picking room two workers asked her what was happening,

to which she responded that "we wanted aunion."

8. Ms. Claasen did not refute these assertions.
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Cheryl Shawtestified that about five mnutes after Andrade
and the others had nade their signs, David A aasen approached her in
the packing area. {aasen asked her "Wiat was going on?" "Wy were
they doing that?" Shawreplied that she "thought they were just joking
around.” {aasen thereupon stated that "he woul d cl ose the doors
before he'd go union.” ({aasen al so nentioned that at another plant he
had, "one of his boys were (sic) killed." n cross-examnation, Shaw
added that d aasen nentioned closing the plant "before union, but the
reason why he said that, he was angry. And the reason why he said,
because he di dn't want anybody to get hurt."¥

About 10: 30 that norning, Andrade was sunmoned to Loui se
d aasen's of fice by supervisor Tony Gonez.¥ @onez al so asked Andrade
totell Victoria and Marl ene Benitez, Lupe Aguilar and Ral ph Andrade
tojoin her at the office. After these workers were assenbl ed there,
Ms. (Qaasen stated "Ckay, what's this | heard about the uni on?"

Andrade asked her "Wio told you?" Ms. daasen did not respond.

Instead, "she told us she wasn't going to permt it there. . . . She
tol d us what happened on the other farmthey had in VWatsonville. That
alittle boy got killed because of the union, and a ot of their

equi prent got ruined, and that a | ot of workers got

9. David daasen did not deny, in substance, any of the
f oregoi ng.

10. Respondent denied that Gonez was a supervisor wthin the
neani ng of the Act. The evidence denonstrated that he had the
responsi bility of directing enployees in their work and had the
authority to fire them as shown In the case of Jorge Iriarte,
di scussed below | therefore find that Tony Gomez was, at all times
nmaterial, a supervisor wthin the neaning of section 1140. 4(j) of the
statute.



hurt, because of the union. And that David had spent a lot of tine in
court because of that, and that they weren't going to permt it. That

they weren't going to go through it again, and that they woul d rather
close the doors on that plant . . . . That we woul d rat her cl ose the

doors at this plant before getting the Uni on. "%

11. The foregoing recitation was taken from Mri sol
Andrade's direct examnation. 1t, as well as the testinony she gave
regarding the workers' earlier discussion that day, were corroborated
in pertinent part by the testinony of Marlene Benitez. In contrast,

Loui se d aasen' s testinony, which touched on sone of these matters, was
evasive overall, and internally inconsistent in several particul ars.

For exanple, after initially stating on direct examnation that the
first tine anyone brought to her attention that they wanted a uni on was
when a representation petition was filed in My of 1984, d assen
admtted on cross that she had discussed the union in January with the
wor kers naned above. Wen questioned by General Gounsel, she proved
exceedi ngly uncooperative. In short, | find her overall deneanor
indicative that her testinony, colored by self-interest, was
unreliable, and whol |y unworthy of credence. Were the fol | ow ng
account of her statenents, which she provided under examnation by the
General Gounsel, conflicts wth that of Andrade, it is Andrade' s
version which | credit. It is set forth for the purposes of

del i neating the adm ssi ons she nade therein:

The date of that neeting, it was prinarily to tal k about
Mctoria. But they also were, | was told that Mrisol and
Marlene were fooling around. So | asked them. . . after we
had di scussed M ctoria's repl acenent . . " Wat were you
girls doing, what was all this yelling and pI ayi ng around? \Vds
it something about a union? And they said to ne, ' Oh, no,

we were just kidding, we were just pI ayi ng around.” Wi ch they
oftendid. . . They asked ne ' Have you ever had any

occasi on to have first hand know edge of havi ng a uni on and what
happens if things don't goright? And | said, 'Yes, | cantell
you.' Ve had a plant in Mnterey Gounty that the workers --

. . . had petitioned a union. A strike took place and t hey
said, 'Well, what happened did they all quit? And | said no,
sone did continue working. And those that continued working,
we have (sic) a wnan that was raped, we had a young boy t hat
V\B.Sk_t hreatened and killed that afternoon. Because he continued
wor ki ng.

(Foot not e conti nued----)



Andrade responded to Ms. ( aasen's comments by stating that
if the conpany did not want the union, they should treat its workers
better. Ms. daasen asked for specifics, and Andrade proceeded to
descri be the probl ens she had earlier discussed wth coworkers,

I .e., thedfficuties wth newy-appointed forenan Tony HI1, and

the dissatisfaction with the bonus program

(Footnote 11 continued----)

W had children followed on their school bus, and told, wth
a knife, that if their father went to work the follow ng day
that they woul d be followed again and . . . something woul d
happen to them that's what was said. W had phone calls
made to our homes, we had threats to our enployees that
continued working. And what | said was, | said, 'You know.'
| said "If it was uptome if | had anything to say, |

s?id, "I wished we woul d have never opened the doors to that
plant.'

Ms. Caasen's account, based wholly on subjective
characterizations and hearsay (she admtted that she "was not present”
at that plant when these acts took place, and that the workers "cane to
me and told me what was happening . . . ."), indicates a decidedly
negative attitude towards unionization. It further bespeaks an intent
to equate unionization with violence and to characterize it to workers
in those terns.

_ 12. Respondent introduced a statement under penalty of
ﬁerjpry by Lupe Aguilar. Aguilar, at the time of the hearing, was
ospitalized and unable to testify. The statement was adnmtted
pursuant to stipulation

The statement contains the following: "I deny that Louise
O aasen threatened us with the closing of the plant if we brought in
the union. There were no threats of any ki nd. " Wile this statenent
seens to refute Andrade's assertion, Aguilar did not provide its
context or give as extensive an account as Andrade. Her statenents
generally, were not subject to cross-exam nation, nor was her deneanor
observed. They are therefore of little probative value. As for the
second sentence quoted, the subjective, conclusionary |anguage used by
Ms. Aguilar does not suffice to refute any of Andrade's testimony
regarding the content of Ms. Claasen's statenents to workers, which

ntly re-enphasized, are to be viewed according

to an objective standard as to whether they would "reasonably tend to
restrain or interfere with the enployee's rights." (Karahadian
Ranches, Inc. (1985) _Gal.3d |, slip. op. p. 7; Jack Brothers
and MBurney, Inc. (1978) 4 ALRB No. 18; Harry Carianv. A. L. R. B.
(1984) 36 Cal.3d 654, 669.)



Followng their neeting wth Ms. daasen, Mictoria Benitez
was reinstalled as forewoman. Shortly thereafter, Benitez approached
Andrade and told her that the picking was not bei ng done properly, that
Sizes were getting mxed in the box, and that the boxes were not bei ng
filled correctly. Andrade responded that "the boxes were full," and
that * . . . oneof thesedays, | ' mgoingtocall the union" or "go to
the Labor Gomm ssioner” because of the probl ens workers were having wth
their breaks after 5:00 p. m. Andrade testified that she subsequent|y
al so nmentioned the break problemto Loui se d aasen.

Andrade regul arly di scussed uni oni zation wth her
co-workers. She stated that she did so roughly two or three tines per
week. n one such occasion, as the workers were in the conpany
parking | ot preparing to go home, Andrade told them"we don't need to
conplain, what we need is a union."” Forewoman Mictoria Benitez was
present at that tine. Benitez was al so present on an occasion after
work at Andrade' s house when Andrade told her that the workers woul d be
better off wth a union since it protected them Respondent's know edge
of Andrade's interest in unionization was therefore anply established.

O the | ast day of her enpl oynent wth respondent, February
16, Andrade, by her own adm ssion, becane invol ved in an argunent wth
Loui se Qaasen. During the lunch hour, d aasen saw Andrade t hrow what
the worker described as a "nouse" out fromthe trunk of her brother's
car, where Andrade had gone to retrieve her |unch. daasen ordered her
topick it up, and also to pick up all the papers in the parking |ot.

Andrade replied that she was not the
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only one to throw papers around, to which C aasen responded: "I don't
care. You either doit or you're fired." Andrade initially refused to
conply, but subsequently she and Victoria and Marlene Benitez did in
fact clean up the parking |lot.

At the end of the day, Andrade was told by Victoria Benitez
not to report the next day, who inforned her that "it was going to be
very sl ow[,] [a]nd that she need[ed] just three enployees.”" The
foll owi ng Sunday, after her brother returned hone fromwork at the
company, he told Andrade that "Vickie had told himto tell me not to go
to work there any nore, because Louise didn't want ne to work there any
nore."

The foll owi ng Wdnesday, Andrade went back to the conpany to
pick up her check and to talk to Louise Oaasen to find out why she had
been fired. In testinony which was unrefuted, Andrade stated that she
was then told by Louise O aasen that the reasons she had been fired
were her "attitude towards work and ny friends, that | won't be
(wasn't?) the sane any nore, [sic] that naybe | had personal problens
or things like that. And then she goes, 'those threats about the union,
we're not going totakeit."'"

The foll owi ng reasons for Andrade's termnation are set
forth on the dismssal notice she received:

1. Threatened her supervisor on several occasions.

2. Deliberate slowdown and influenced other workers to do the
sane

3. Msconduct inrelation to attitude and quality of work.
4. Lack of effort for no apparent reason.
Andrade deni ed that she had ever been told or warned by

supervisors, even at her termnation interview, about slow ng her
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production down or telling other workers to do so.** She further
deni ed actual ly sl ow ng her production, or that she ever received any
warni ngs regarding the quality of her work.

Respondent cited Andrade' s | ow productivity as evi dence of
her attenpts to deliberately slow performance, and as a further reason
for her dismssal. However, records denonstrated that Andrade' s out put
was general |y above average. n nunerous occasi ons she put in extended
hours. Wile it mght be said that Andrade' s productivity declined
during the week of her termnation, her output was second hi ghest in
the work force the week prior. Additionally, despite her working only
two days in her |last week, she picked as many boxes that week as two
ot her workers who worked three full days in the period.

Production as a whol e tapered off in February as a result of
contamnation. David daasen testified that his operation |ost 2/3 of
its crop that nonth. As previously noted, worker output mght also
vary due to the beds they are assigned to pick: sone beds sinply
contai n nore harvestabl e nushroons. Wthout direct evidence from
W tnesses that Andrade was intentionally limting production, it mght
be as easily inferred that her | owered output was due to the
contamnation or bed assignment factors, rather than to reasons nore
probl enatic. In sum respondent was unabl e to substantiate, either by
testinonial or docunmentary evidence, its assertion that Andrade
deliberately curtailed her production.

About a week after Andrade's termnation, Mrlene Benitez

13. Mrlene Benitez also testified that Andrade never tol d
her to sl ow down her producti on.
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had occasion to discuss the discharge with Louise Caasen. Benitez
testified that Caasen had called her in to the office, and told her
that "she had noticed a change" in her, that she was "being rude" to
her sister, forewoman Victoria Benitez. C aasen asked Marlene whet her
the reason for her "attitude" was because Andrade had been fired, to
whi ch the worker responded "kind of . " (O aasen then stated, regarding
Andrade, "that she had to take her out, because she was like a

contam nated mushroom that if she didn't take that mushroomout, it
woul d contamnate all the other ones." A'so during the course of this
conversation, C aasen asked Marlene whether Andrade was the one who
"brought up the thing about the Union." The worker responded that
"yes' she did. But we all talked about i t." The interview ended with
( aasen saying "she hoped that | would, you know, get better. That I
woul dn"t be rude or -- that she hoped that | could better ny character

or personality or whatever."

a. Discussion and Conclusion re Andrade's Di scharge

The el ements for establishing a violation of section 1153( a)
i nvol ving an enpl oyee discharge are: (1) protected, concerted activity
by that enployee; ( 2) enployer know edge of that activity, (3) and a
di scharge whi ch woul d not have been effectuated "but for" the enployee's
participation in protected, concerted activity. (See, generally,
Lawence Scarrone (1981) 7 ALRB No. 13; N shi Geenhouse (1981) 7 ALRB
No. 18; M Caratan, Inc. (1982)

14. Louise d aasen, though called as a wtness, did not
refute any of Marlene Benitez™ statenents about this conversation. It
nust therefore be accepted as accurate. Parenthetically, NMarlene
Benitez' testinmony was internally consi stent and was corroborated by
other wtnesses in several aspects. Her account was, on the whole, a
credi bl e one.
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8 ALRB No. 41.) Andrade's protests to supervisors O aasen and Victoria
Benitez about working conditions (specifically, regarding the bonus
plan and the meal breaks after 5 p. m. ), and the open expression of her
preference for unionization, clearly constitute protected, concerted

15/

activities. (See e. g., Royal Packing Co. (1982) 8 ALRB No. 16.)

Thi s evidence al so establishes respondent's know edge of such activities.
G ven the inconsistent, unsubstantiated and hence

pretextual reasons for Andrade's discharge, and the conpany's union

ani nus, an unlawful motive for her discharge can be readily inferred.

(See Bruce Church (1982) 8 ALRB No. 51.) No evidence was proferred

regardi ng Andrade's purported sl owdown of work or her purported
attenmpts to convince fellow enployees to do Iikew se. Nor was there any
convincing proof of her "m sconduct." Arguably, Andrade's initial
refusal to pick up the trash on the day of her discharge as per Ms.

C aasen's order mght be so interpreted. However, Andrade eventually

did as she was told.

15. EBven if one were to credit Louise (aasen's assertion
t hat when she asked workers about the union they stated that they "were
just playing around," the statenent nay be viewed as an attenpt to
nol | i fy superiors who displayed a bl atant ani nosity towards
unioni zation. |t paraphrases the remark of Cheryl Shawto David
d aasen, whom she stated, was "angry" when he asked her about
enpl oyee talk and activity regarding a union. Such comments woul d not
mlitate against a finding that a worker had engaged in protected,
concerted activities. Aworker's sincerity or depth of conviction is
not an issue regardi ng unionization in determning whet her a di scharge
has been effectuated for reasons contrary to the Act.

o 16. Respondent's brief nakes repeated reference to the trash
incident as a justifiable basis for Andrade's termnation.
Nonet hel ess, "insubordi nati on” was not one of the reasons given for

(Foot note continued----)
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Proof of her "lack of effort” was simlarly absent: her production
was superior or roughly equivalent to that of fellow enployees.
Furthernore, notw thstanding any inferences arising fromthe

evi dence, Louise C aasen made unmi stakeabl e adm ssions to both the
discrimnatee and Marlene Benitez that the discharge of Mrisol
Andrade was unl awful |y notivated. ¥’

A causal connection between Andrade's termnation and her
participation in protected, concerted activities was thus established
by a preponderance of the evidence. Therefore, it is concluded that
in discharging Marisol Andrade, respondent violated section 1153( a)
of the Act.

b. Interrogation and Surveillance of, and Threats to
Enpl oyees

Under ALRA section 1155, enployers are free to conmunicate
any opinions on the merits of or drawbacks to unionization as |ong as
t hose opinions do not contain a "threat of reprisal or force, or
promse of benefit." As interpreted by the U. S. Suprene Court in
N.L.R.B. v. G@ssel Packing . (1969) 39 U.S. 575, this

18/

phraseol ogy== subsumes the qualified right of an enployer to "nake

(Foot note 16 conti nued----)

the discharge. The nere use of the term"msconduct” cannot be
utilized to support a lawful termnation herein, particularly as it
went unexpl ained or related to specific instances. Furthernore,
Andrade' s termnation notice refers to msconduct "in relation to
att_iéude and quality of work,”™ not inrelation to the parking | ot

i nci dent .

17. By way of recapitulation, reference is nade to Ms.
Jaasen's rermark to the discrimnatee that they weren't "going to
take" "those threats about the uni on,"” and to daasen's comment to
Benitez that Andrade was |i ke a "contam nated nushroom ™

18. ALRA section 1153 is the direct counterpart to
N.L.R. A section8(c), discussedinthat case by the Gurt.
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a prediction as to the precise effects he believes unionization wll
have on the conmpany."” However, "the prediction nust be carefully
phrased on the basis of objective fact to convey an enployer's beli ef
as to denonstrably probabl e consequences beyond his control or to
convey a managenent decision already arrived at to close the plant in
case of unionization. . . . If there is any inplication that the
enmpl oyer may or may not take action solely on his own initiative for
reasons unrelated to econom c necessity and known only to him the
statement is no longer a prediction but a threat of retaliation based on
msrepresentation and coercion. . . " (395 U. S. 618, 619); see
al so Mssion Packing Co. (1982) 8 ALRB No. 14; Akitono Nursery (1977) 3
ALRB No. 73; Abatti Farnms (1979) 5 ALRB No. 34, aff'd in part (1980)
107 C. A. 3d 317; Steak-Mate, Inc. (1983) 9 ALRB No. 11.)

Remarks by Louise and David Cl aasen that they would "cl ose
the doors" before the conpany's workers woul d be unionized are
unm st akeabl y coercive under the above standard, and hence violative
of section 1153(a). They are not predictions based on "objective
fact" underlying this enployer's belief as to "denmonstrably probable
consequences beyond" the enployer's control. Rather, they are
i ndi cations of a deeply rooted conviction that this respondent woul d
not continue operating should its workers becone organi zed.
"Interrogating” enployees about their union activities is not
consi dered per se violative of the Act. The circunstances surrounding
the questioning nust be examned to ascertain whether they had a
tendency to restrain, coerce or interfere with enpl oyee section 1152

rights. (Maggio-Tostado, Inc. (1977) 3 ALRB No. 33;
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Abatti Farns, supra; Harry Boersma Dairy (1982) 8 ALRB No. 34; McCarthy
Farmng Co., Inc. (1983) 9 ALRB No. 34; see al so Rossnorr House
(1984) 267 NLRB No. 198.) The entire atnosphere of the meeting Ms.

( aasen held with certain enpl oyees, and the tenor of her remarks to
them was coercive and intimdating and hence gave rise to violations
of section 1153( a) as alleged in the conplaint.

Among the circunstances to be considered in assessing the
potential ly unlawful aspects of an enployee interrogation are: the
general background and attitude of the enployer toward its enpl oyees
and/ or unionization; the type and/or nature of the information sought;
the position occupi ed by the conpany questioner; the place and net hod
of the interrogation; the truthful ness of the enpl oyees' responses;
whet her the enpl oyer had a valid purpose in conducting the interview
and communi cated this to enpl oyees; and whether the enpl oyees were

assured against reprisals. (MCarthy Farmng, supra, ALCD p. 114 and

cases cited therein.)

Nearly all the aforenentioned factors highlight the
obj ectionabl e nature of Ms. O aasen's nmeeting with and questioning of
enpl oyees. The conpany's attitude, as manifested by the statements of
Loui se and David O aasen, and, parenthetically, by the discharges which
| have found to be discrimnatory, was decidedly anti-union. Wile
ostensibly basing their beliefs on prior experiences in Watsonville,
the C aasens equated unions wth viol ence, physical injury and
di sruptive influences. Ms. Caasen clearly sought to convey the
message to enpl oyees that unions were nothing but trouble, or worse,

and that enpl oyees and the conmpany woul d be best off w thout them

-17-



Insofar as the "type of information sought" and the "purpose
in conducting the interview, " although the neeting was superficially
called to determ ne what problens on the job enpl oyees were currently
experiencing, it also followed virtually within mnutes enployee
denonstrations and speech favoring unionization.

I medi ately after expressing pro-union sentinents, enployees

responsi bl e were summoned into the boss's office. ¥

Not sinply an
inquiry into enployee problens, the overall purpose of the neeting
appeared to be to determ ne what was behind their sudden interest in a
uni on, who was behind it, and to nip any union talk in the bud with a
firmexpression of managenent's opposition to it. Although there may
have been a superficially legitimte purpose in asking enpl oyees about
difficulties on the job, the timng of the neeting and the fact that a
sel ect group of enployees who denonstrated pro-union sentinents were
asked to participate, as opposed to all, indicate that the meting was
more than an innocuous worker-management di al ogue.

Lastly, the discussions between Ms. Cassen and the group of
wor kers were devoi d of any managenent assurances agai nst reprisals.
To the contrary, Ms. ( aasen conveyed the clear warning that should

this union talk persist, the company would "close its doors."

Subsequent events, i . e., the discharge of Marisol Andrade,

19. This Board has found a violation of section 1153( a%
where a pro-union enpl oyee was called to task by high-
| evel managenent officials for her union activities.
(McCarthy Farmng, supra.)
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further comunciated the seriousness of managenent's threats. 2
Concerning the allegation that respondent "gave the

i mpression of surveillance" of enployee union activities, generally

speaking, illegal surveillance nust be based on a showing that where

di scussions of union matters were taking place, supervisorial personne

intentionally interposed thenmselves in the situation for the purposes

of either determning the content of or participants in such

di scussions, or for the purpose of conveying the inpression to

enpl oyees that their union activities were being nmonitored. (Tonooka

Brothers (1976) 2 ALRB No. 52; Sam Andrews’ Sons (1983) 9 ALRB No. 24;

kegawa Brothers (1983) 9 ALRB No. 26. ) Insofar as worker activity

in the packing area on the nmorning of their nmeeting with Ms. C aasen
no such show ng has been made. The workers involved therein openly
engaged in union discussions, and the "denonstration" by three of them
took place in such a fashion as to be easily detected or discovered by
persons within respondent's facility. As noted by the California

Supreme Court in Karahadian Ranches v. A. L. R. B. (1985) Cal . 3d

___, slipop. p. 7, "only surveillance which "interferes with restrains
or coerces union activities' is prohibited. [Citations]." Here,
know edge of activities which took place in open view could hardly be
the result of surreptitious spying or intentionally injected
supervisorial presence. Consequently, no finding of unlawf ul

surveil |l ance, based on these facts viewed in isolation, can be nade.

20. The exchange Marl ene Benitez had wth Loui se d aasen
several days after Andrade's discharge nmay provide an additional basis
for finding a violation grounded upon an unl awful interrogation
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Not wi t hst andi ng the foregoing, however, all of the workers
who participated in the lunch room norning break discussion involving
wor k problens were called into Louise Oaasen's office shortly
thereafter. Not only were Andrade, Marlene and Victoria Benitez, the
ones who engaged in the pro-union denonstration in the packing area,
asked to be present, but Ral ph Andrade and Lupe Aguilar were al so
summoned. Respondent coul d not have known the identity of the
participants in the |unchroom gathering, nor the content of their
di scussion, which |ater becane the focus of the neeting with Ms.

d aasen, without sonehow obtaining the information froman individua
who saw and overheard the discussion taking place. Wile General
Counsel did not establish that an individual was manifestly spying on
t he workers' discussion, the California Suprene Court has noted that
the argument that "undetected surreptitious surveillance can have no
coercive effect on enpl oyees" has been rejected: "[1]t should be a
surprising result if the law were such that an enpl oyer could engage in
any devious spying technique it desired so long as the programwas not
detect ed by enpl oyees.” (Karahadian Ranches v. A. L. R. B., supra, slip
op. p. 7, fn. 5 citing N.L. R. B. v. Southwre Gonpany ( C. A. 5 1970)
429 F. 2d 1050, 1054.)

Respondent conveyed the notion that it was nonitoring
enmpl oyee activities by denonstrating know edge of the content of and
the identities of the participants in enployee conversations regarding
uni oni zation and working conditions. It is therefore concluded that
respondent violated the Act by giving the enpl oyees the inpression that

their discussions were under surveillance,
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al beit by persons unknown.

3. The Discharges of Raul Rodriguez and Cosme Loya

a. Ceneral Counsel's Evidence

Raul Rodriguez and Cosne Loya were hired in |ate February by
respondent to work as pickers. The two applied for work together, and
were hired at the sane tine. Wen they were hired, they |ived together
as roomates, rode to work in the same car, and were assigned to work
t oget her as picking partners.

After approximately one nmonth on the job, Rodriguez and Loya
were termnated on March 23. The termnations were just a few short
days after Rodriguez, in a neeting with Louise O aasen, had spoken up
about worker dissatisfaction with the conpany's bonus plan. Rodriguez’
conpl ai nts about the bonus were nearly identical to those expressed by
Andrade, discussed supra: although told by Victoria Benitez when
initially hired that he would be receiving a $1. 50 per box bonus for
each box in excess of three he picked per hour, he soon found out after
working for the conpany that his output was being averaged over the
total number of hours worked. Consequently, the bonus was rarely, if
ever, paid.

This problemw th the bonus again becane a source of
di scussion among the workers. On or about March 19, Rodriguez
suggested at lunch tine that the workers shoul d gather in the
[ unchroomand neet there with Louise O aasen. Before the group thus

assenbl ed, 2 Rodriguez told O aasen that no one was

_ 21. Twelve to fifteen enpl oyees were in the | unchroom
itself. Due to the snmall size of the room other enpl oyees,
|ncéud|ng Loya, were outside the roomlooking in through its

W ndows
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receiving their bonuses because the boxes were being averaged, and
that was not the way the plan had been explained to himwhen he began
working for the conpany. She replied that she "thought | had

a very short tine working with them and in case we don't |ike the way

they were paying they could pay by contract [piece rate]. "2

Ms. Claasen then asked the other workers individually how they felt
about the situation. Some workers expressed no opinion; others who
agreed with Rodriguez’ position on the bonus were told by Ms.

Cl aasen that they were not good workers, that their output was
deficient.2 Quite clearly, Ms. Claasen made it known to the

wor kers that she was displeased with the outspokenness of some of

their nunber.

H's next day at work,2¥ supervisor Victoria Benitez told

Rodriguez that "M. Caasen was very upset with ne, and he didn't like
to see ne inthere no more." On the day that Rodriguez and Loya were
actually termnated, Benitez called Rodriguez fromhis work station to
come out to the hallway. She there informed himthat she was having a
di sagreenment with David C aasen, Tony Gomez, and Arturo di Stefano.
Gomez and di Stefano had told Claasen in her presence that Rodriguez
was sitting on the nmushroombed. Benitez informed the worker that she

mentioned to Claasen at that tine that

22. What this piece rate woul d be was never expressed.
~23. Wen called as a wtness, Ms. daasen did not refute any
of Rodriguez's testinony regarding statenents she nade at this neeting.
This testinony nust therefore be accepted as factual |y accurate.

20 24. Records denonstrate that Rodriguez did not work on Mirch
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"she understood that was a |l i e. Davi d Cl aasen then ordered Benitez

to fire Rodriguez or risk losing her own job in the event she woul d

not carry out his order.%®

Benitez, after Rodriguez told her that
"she knows it was a |ie" about their sitting on the beds, remarked to
Rodriguez that he made a "m stake with that meeting."

After Benitez told Rodriguez he was fired, she asked himto
call Loya, his partner, out into the hallway in order that he |ikew se
be inforned of his discharge. Rodriguez testified that after Loya was
told of his termnation, Loya met CGonez in the hallway. Loya asked the
supervi sor when he had seen himsitting on the bed. Gnez responded,
"| never sawyou. " 2% Rodriguez al so confronted di Sefano and
asked hi mwhen and where he was seen sitting on the bed. Wen di
Sefano gave himthis infornation, Rodriguez told di Sefano he was
"crazy."

Rodriguez stated that when Benitez infornmed himof his
di scharge, the only reasons given were his sitting on the nushroom
bed, and coi ncidental |y, her comment about his behavior during the
neeting wth Ms. daasen. Hs "dismssal notice" on the other hand,
states: "Qontinues problens wth the fol | ow ng:

1. Gonstant tal king and work sl ow down;

2. Refusal to clean up equipnent as required by others;

25. (Jdaasen did not refute these assertions. O Sefano
denied that he net wth Gnez and A aasen on the day of the di scharges
to discuss themwth fell ow supervisors. Gnez testified that he net
wth d Sefano and M. and Ms. daasen to di scuss Rodri guez'
termnation. He added that the workers' sitting on the beds was "the
only reason” for termnating themdespite the termnation notices
guot ed bel ow, which cited other reasons as well.

26. Loya corroborated this aspect of Rodriguez' testinony.
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3. Stting on nushroom beds causi ng danage and
cont am nat i on

4. abl e to neet m ni num perfornance standar ds.

Loya's termnation slip a so notes reasons " 3. " and " 4. "
above, as well as stating "very poor attitude and arguing wth the
forenan. "

Rodriguez, upon receiving his notice, told M. ({ aasen that
what the paper stated was not true, except that he had been tal ki ng,
but that everyone did, and it did not cause himto sl ow down his
production. At the hearing, Rodriguez denied that he had sat on the
beds, refused to clean his equi pnent, or received any verbal or
witten reprinands for failing to neet production stardards, or for
any ot her conduct of which he had been accused.

S mlarly, Loya denied that he had argued wth his
supervi sors, sat on the nushroombeds, or received any reprinmands for
work attitude or failing to neet production standards.

b. Respondent's Evi dence

The mai n reason given by respondent for the termnations of
Rodriguez and Loya were that they were seen "sitting" on the nushroom
beds as they worked. S tting on the beds not only destroys the
nushroons whi ch are sat upon but al so nay be a neans by whi ch the beds
contamnate one another, as organisns carried on the worker's garnents
nay be so transferred frombed to bed. David daasen stated that he
was "very concerned’ wth the spread of infection at the tine Loya and
Rodriguez were termnated, due to the fact that a good deal of
production had been | ost the previous nonth due to contamnation. Yet

A aasen also testified that despite the
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fact that he actually saw these enpl oyes sitting on the beds on

various occasions prior to their discharges,? he "didn't tell them
anything" either because, he maintained, "they have direct
supervi sion" which he prefers to work through, or because they woul d
junmp up imediately after having been seen, and "it wasn't required to
say anything to them"

Arturo di Stefano worked as an assistant to owner David
Cl aasen and foreman Tony Gonez during the tenure of the two
discrimnatees. He testified that "every time | cane in there [the

growing roonj and saw [Raul Rodriguez] picking lower |evel,?2¥ | had

to get his hip out of the bed"; that he saw Rodriguez doing this
"usual ly every nmorning"; that Tony Gonez or forewonman Victoria Benitez
woul d also call di Stefano's attention to Rodriguez actions. At night
after the workers left, di Stefano stated, he and Gonez woul d
frequently smooth the inprints left in the beds by Rodriguez. He
further averred that he and Gomez brought the situation to Rodriguez
attention many times, and that the worker was warned about the

consequences of his actions.%

Di Stefano also attenpted to explain the rationale for the

apparent tolerance accorded Rodriguez during the course of the

27. n cross-examnation, daasen stated that he saw t hese
workers sitting on the beds on two or three occasions.

28. The lowest of four beds stacked vertically.

29. Apart fromthe exaggerated clai ns de Sefano nade
regardi ng Rodri guez' damagi ng conduct and | ow productivity (di scussed
infra), di Sefano's overall demeanor, |like that of the great bul k of
respondent's wtnesses, indicated a | ack of candor. During his cross-
examnation, di Sefano proved to be an exceedi ngly evasi ve w t ness,
and had to be remnded repeatedly to respond directly to counsel's
guesti ons.
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wor ker's enpl oyment with respondent. As a new enpl oyee, Rodriguez was
ina"training" period of sorts, especially during his first two weeks,
"but if it was borderline you'd be lenient and just give them anot her

two. But usually after thirty days, if they couldn't cut it they had

to be di sm ssed. "3

Significantly, di Stefano testified that he never saw Cosne
Loya sitting on the mushroom beds. Tony CGonez also initially stated
that he saw only Rodriguez engaging in this conduct. However, the
supervisor later testified that on the day Rodriguez and Loya were
termnated, he summoned di Stefano to witness both workers sitting on
t he mushroom beds, and he and di Stefano saw both of themdoing this.
Interestingly, despite respondent’'s ostensible concern with
contam nation, when Gomez noticed Rodriguez sitting on the bed, rather
than instructing himto get down, the supervisor ran off to get a
Wi t ness.

Respondent also cited | ow productivity as a rationale for the
termnations of Loya and Rodriguez. The output of these two workers,
it could be said, was at the |ower end of the productivity scale, but
the pair did not by any neans denonstrate the |owest productivity in
the work force. To the contrary, several of the workers in their group
consistently picked fewer boxes than the two discrimnatees. David
O aasen denied that he never fired any other workers for |ow
productivity. However, he was extrenely evasive when asked to give

speci fic exanples and coul d not even estinmate the

- 30. D Stefano added that he was talking nosting in terns of
productivity, "because 99 percent of our enployees try to conply wth
all the work habits."
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nunber of workers termnated for this reason. Respondent produced no
records to buttress daasen's assertion.

Cavid A aasen's characterization of the work perfornance of
these two discrimnatees, not substantiated by respondent’'s production
records, indicated a predisposition to viewthemin an unfavorabl e
light, and evinced as well the pretextual nature of this criticism He
repeatedly referred to "mni nuni perfornmance standards in assessing the
productivity of these workers wthout explicitly stating what those
standar ds were. ¥

Qassen initially testified that there was only one tine that
Loya and Rodri guez "even cane close to making the mninum. . . and it
went progressively downhill the |ast two weeks."

d aasen had previously, in his direct examnation, noted that
new workers were given "two weeks to get up to mninumstandard. |f
they couldn't make it to a mninumstandard wthin that period . . .,"
he woul d "ask [Mictoria Benitez] to discontinue their enploynent.”
cross, however, dassen nodified his testinony sonewhat, saying that

new wor kers "coul d be term nat ed

31. Respondent attenpted to introduce into evidence a
docunent which purported to set forth productivity requirenents. As
t he docunent was not properly authenticated, its adm ssion was deni ed.
Parenthetically, the docunent was dated March 26, 1984, several days
after the Loya and Rodri guez di scharges.

Respondent did elicit testinony fromMarlene Benitez that
when workers began their enpl oynent with respondent, they were told
they had to pick thirty pounds of nushroons per hour. Benitez al so
stated that workers were fired for not picking this amount. ( No
conpet ence objection was raised to this testinony.) However,
respondent's records show that nunerous workers consistently pi cked
bel owthe level of this alleged "mni mun¥ production standard.
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during the two-week period, if they would not follow directions. W
tried to give thema mnimmof tw weeks. If we saw gradual

i mproverent throughout that time, it would be extended . . . . Those
particul ar people [Loya and Rodriguez] never hit m ni mum standard

until they were at the end of their second week. The begi nning of
their third week, they gradually went downhill. And in their fourth

week, they went clear to the bottom " 32

Interpreting the production records subnitted by respondent 3
presented sone difficulties. VWile "hours" and "boxes" are noted on
the form pickers customarily devoted their work hours to tasks other
t han pi cking, such as "trashing" and cleaning. Only on those days when
no boxes were noted, yet hours recorded, could it be determned with
certainty that enployees worked at tasks other than picking. On
certain other days (for exanple 3/2 and 3/ 3), the entire picking

group had | ow boxes per hours worked ratios.3¥

However, conparisons on an absol ute basis can be nade. The

followi ng chart displays the total output of the discrimnatees as

32. As can be seen fromthe production records thensel ves
(surmari zed bel ow), the discrimnatee’s total output was hi ghest during
their third week on the job. Their |ast week, in which they worked
t hree days and two hours, showed out put roughly average to that of the
three previous weeks. n the day prior to thelir discharge, Loya and
Rodri guez worked for el even hours and pi cked nore nushroons than all
ot her workers save two of the seventeen enpl oyed that day.

33. By contrast, General Gounsel submtted records for the
| ast week worked by Loya and Rodriguez. These did indicate the nunber
of boxes they pi cked per hour.

34. In his brief, General Gounsel set forth certain

cal cul ations of average nunber of boxes picked per hour. Reliance on
such figures is sonmewhat m spl aced.
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conpared wth the output of the other pickers:

Peri od Tot al Boxes: Tot al Nunber Nunber of
Rodri guez Loya of Pickers Pi ckers
Near or
Bel ow
D scri m nat ees'
Tot al
2/ 29-3/03 76.5 79.5 21 12
3/5-3/10 78 66 14 8
3/ 12-3/ 18 115. 75 115. 75 19 8
3/19-3/23 35/ 71 71 22 9 36/

Finally, testinony on respondent's behal f was devoid of any
specific references to Rodriguez' "constant tal king" or "refusal
to clean equi pnent"” asserted as additional reasons for his
di scharge. There was a simlar absence of evidence regardi ng
Loya's "attitude" or "arguing wth the forenan."

c. Analysis and Concl usi ons

Respondent' s assertions regarding the two enpl oyees'
sitting on the nmushroombeds appeared to be greatly exaggerated. It is
highly illogical that respondent, as seriously concerned wth
contamnation as it naintained, would tolerate this conduct on as

t,3

extensive a basis as it clainmed Rodriguez, at |eas was guilty

35. The discrimnatees worked for only three full days that
week, and pi cked for one hour on the | ast day enpl oyed. They were of f
work on March 20.

36. The same hour worked by the di scrimnatees was
conpared wth that of the rest of the workers.

37. As noted, despite the fact that Loya was al so accused of
sitting on the beds, di Sefano testified that he saw only Rodri guez
engaging in this behavior. Gmez did not assert that the two sat on
the beds to the extent clained by di Sefano. David d aasen stated
that he had seen both nen sitting on the beds "on several occasions."
However, he was present throughout di Sefano’ s testinony.
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of . Even assumng, arguendo, that the two had sat on the beds to a
certain extent, respondent appeared to have tol erated their behavior in
this regard until Rodriguez becane out spoken on the bonus i ssue.

As previously noted, respondent’'s clains of inferior
production were sinply not borne out by its records. Furthernore, as
David A aasen testified, in the first two weeks after a worker was
hired, respondent's practice was to tolerate | ower productivity,
ostensibly in order to allowthe worker to build up picking speed.
However, he al so stated that workers could be termnated after two
weeks if their productivity was not up to standard. If some
| nprovenent appeared, the two week "probationary” period coul d be
extended. S nce Loya and Rodriguez were retai ned beyond this two week
period, it can be inferred that their productivity was not as serious a
probl emas respondent nai ntained. Insofar as the renaining reasons
given for the discharges of these two workers , no evi dence in support
of themwas preferred.

Al of these factors, coupled with the timng of the

di scharges, (see Rg Agricultural Services, Inc. (1983) 9 ALRB No.

12), Benitez's admssion to Rodriguez, and respondent’'s overal |
attitude toward openly expressed enpl oyee dissatisfacton w th working
conditions, point to the conclusion that the rational es advanced for
the di scharges of Loya and Rodriguez were pretextual, and that they
were in fact termnated for reasons violative of the Act.

Wiile Loya did not directly participate in any protected,
concerted activities, he was closely associ ated with Rodriguez. He was

Rodriguez' roommate and work partner who rode to work with him
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Further, the pair applied for work together and were hired at the sane
tine .

This Board has recogni zed that the Act ' s protections extend
to those who, although not directly involved in Union or other
protected concerted activities, are closely associated with individuals

whose participation in such activities is evident. (Hgh and Mghty

Farns (1980) 6 ALRB No. 54.) Commonly, these situations arise in the
context of famlial relationships, where discrimnation directed
against an activist famly menber effects the enployment status of a
non-activist relative. (Cf . A Caratan (1982) 8 ARBB No. 83.)
Additional Iy, unlawful discrimnation has been established where a

di scharge of a non-activist has been effectuated for pretextual reasons
in order to attenpt to lend legitinmacy to the simlarly pretextua

di scharge of an activist. (Abatti Farnms, Inc. (1981) 7 ALRB No. 36.)

Stated in another fashion, a violation occurs where the discharge of the
non-activist (s) was a "cover-up" designed to further conceal the
unl awful notivation behind the activist's discharge . (1d.)

In the instant case, the reasons preferred for Loya's
di scharge were patently transparent. The vague, inconsistent and
evasi ve accounts of respondent's own witnesses could not serve to
definitively establish that Loya had commtted the offense, sitting on
t he mushroom beds, utilized as the primary rationale for his
termnation. QOher reasons given, such as "attitude" and "arguing wth
the foreman," were unsupported by any record evidence. Finally, as
pi ckers customarily worked in pairs, an individual's production would

perforce be roughly equivalent to that of his/her
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pi cking partner. Should one be accused of deficient productivity, the
ot her should |ikew se display simlar deficiencies. The discharge of
Rodriguez for failing to "neet m ni num perfornmance standards" coul d
only be arguably supported if his picking partner, Wwo denonstrated an
equi val ent output, was discharged for ostensibly the sanme reasons.
Simlarly the legitimcy of discharging Rodriguez for sitting on the
mushroom bed m ght be sustained if a co-worker was accused of, and
di scharged for, a like offense.

Accordingly, it is determned that respondent violated
section 1153( a) of the Act by discharging Cosne Loya and Raul
Rodri guez.

4. The D scharge of Jorge Iriarte Minoz

a. General Counsel's Version

Jorge Iriarte began working for respondent in early

March. He was termnated on May 9. Initially hired as a picker
Iriarte worked in that capacity for about three days, then comenced
wor ki ng carrying boxes, which he did for one nonth and a half. He
resuned picking eight or ten days before his discharge, and continued
doing so until his termnation

After his return to picking, Iriarte claimed that the boxes

he picked were "nmissing" fromhis paycheck:® i .e., the

amount of boxes which he cal cul ated to have picked was

greater than the amount

38. In March, approxi mately, respondent instituted a payment
syst em wher eby workers would earn a piece rate wage of $1. 75 per box,
wth an earning guarantee equivalent to the mninumwage multiplied by
t he nunber of hours worked.

-32-



k.3

recorded on his paychec Iriarte further clained that

supervi sor Tony Gonez was requiring the pickers to fill the boxes with
more than the standard ten pounds of mushroons, and that if they failed
to do so, he would not count the box in their total, but instead take
mushroons from certain boxes and augnent the contents of other boxes
with them

Iriarte testified that the problens with the box counts and
wei ghts led to discussions anong the workers. About three or four
days before his termnation, Iriarte told co-workers that the conpany
was "robbing" them and that perhaps a union mght be able
to protect them He also stated that he tried to ascertain who anong

them woul d wi sh to participate.*

On the day prior to his discharge, in the company parking | ot
before going in to work, Victoria Benitez asked Iriarte to sign a
petition indicating whether he was in favor of calling the union in.
Later that norning, while working with Victoria, he had further
di scussi ons about the union. He testified that he then told Benitez
that "hopeful |y that whoever had signed woul d not back out, " "that the
union was good, [We had to call them" "that it had better benefits
for the ones that were t here," and additionally that the union should

be call ed "because the mpjority of the workers had

39. Respondent’'s payroll records indicate that certain
workers did in fact pick nore boxes themthey were paid for. Iriarte
pi cked 18.5 boxes on April 27, but was paid only for 13. Records
for three other workers contai ned simlar di screpanci es. These were
not expl ai ned by respondent.

40. Absent fromlriarte' s account of the workers' neeting
was any reference to the presence of any supervisors. Thus, respondent
coul d not have acquired know edge of his participation in protected
activities as a result of that neeting.
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signed." Wile these discussions were taking place, supervisor Tony
CGonez was working about five or ten feet away fromthe pair.

Wien Iriarte reported to work the next day, he was net by Tony
CGonez at the entrance to the facility, who told him"if | wanted to

continue working there, please not to nention the union. 2

Iriarte picked wthout a partner that norning. He had heard
that his picking partner fromthe previous day, Mictoria Benitez, had
been di scharged. Between ten and el even that norning, Iriarte was
pi cki ng the mushroons in the bottomsections when Tony Gonez ent ered
the grow ng roomand told hi mthat he wanted the worker to pick the top
section by hinself. The worker replied that he would start doi ng so as
soon as he had finished the bottomsections. Gnez |left, only to
return several mnutes |ater and ask the worker whether he had started
pi cking the top sections yet. According to Iriarte, the worker
reiterated that he woul d begi n pi cking on the top once he had conpl et ed
the bottom Gonez thereupon told himthat he no | onger had a job there
because he did not understand orders. Iriarte replied "at least let ne
go bring the board."* ®nez stated, "No, you don't have a board

anynore. "

41. Gonez was not asked to refute these renarks. They
therefore nust be accepted as true.

42. The "board" is approxi nately six or seven feet | ong and
weighs, Iriarte estinated, between forty to forty-five pounds. It is
pl aced on scaffol ding and used as a pl atformon whi ch workers stand in
order to pick the top beds.
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Iriarte then went out of the picking room He denied that he
had, at that point, threatened his supervisor, testifying that the |ast
words Gonez had for himwere that "they' || give you your check right

now. Iriarte subsequently went to the office to speak with Louise
Cl aasen0, asking her to speak to Gomez to find out why the worker had
been termnated. Ms. Caasen left the office, then returned several
mnutes later to informlriarte that Gomez "was busy at the nonent."

Iriarte maintained that while picking without a partner, he
only had to pick the bottombeds. The "board" used to pick the top
bed, given its size, was usually handled by two workers who coul d
easily maneuver it into position on the scaffolding. Iriarte stated
that he never handl ed the "board" by hinself.

Iriarte denied that he had ever been given a witten or
verbal warning for not follow ng a supervisor's orders, or that he
ever in fact failed to do so. H's dismssal notice states as the
reason for his termnation that he "failed to follow directions given
to himby his supervisor. He had been warned of this each tine it
occurred.®’ On this particular day he failed to followinstructions
given to himby his supervisor, Antonio Gonez, and al so nade a physi cal

threat on M. Gomez's | i fe."

b. The Gonpany's \ersion

Tony Gonez has worked as a supervisor for respondent since

43. Sonificantly, Gonez stated during his cross-exam nation
that the day of Iriarte' s discharge was the first tine he had
failed to foll owthe supervisor's orders.



it began operations in the surmer of 1983.%% He testified that he
di scharged Jorge Iriarte because "he didn't obey what I commanded and
because he didn't do the work he was supposed t o. " (onez nai nt ai ned

that on the day of Iriarte's termnation he had the follow ng di al ogue

wi th the worker:

Gonez: ". . . you are going to do the work like the
other ones are doing it." 45/

Iriarte: "If | don't want to, what?"

Gonez: "I'f youdon't want todoit, youwon't work wth
this conpany."

Iriarte: "Wy?"

Gonez: "Because you don't want to obey."
Iriarte: "You can't stop me. "
Gonez: "Yes, | can. |If you don't obey |ike |I command you,

then you don't pick another nmushroom™
Iriarte: "Take nme out if you can."

Gonez: "I can, sir. Don't pick another nushroom Cone
tothe office. W're goingtotal k."

Gonez testified that he then wal ked out of the grow ng room
wth lriarte follow ng close behind "inciting [hin] tofight." Iriarte
continued to chall enge the supervisor to fight. The supervisor
responded, "I f you want to fight, we'll wait outside. Later. R ght
nowl ' m working." Iriarte persisted in wanting to fight with Gonez.

Finally, Gonez told the worker to go to the

44, Gomez had worked with David A aasen previously for a
total of fourteen or fifteen years.

45. n cross-examnation, Gonez clarified this statenent by
testifying that Iriarte was "dong the work wong . . . ., leaving a
| ot of nmushroons falling on the beds. " He added that he gave
instructions "to pick like the other workers' about six or seven
tines."
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office to pick up his check. Wen asked if Iriarte threatened his
life, Gonmez stated that "he wanted to fight. | don't know what
he wanted to do. He just wanted to fight. "%

On cross-exam nation, Gonez displayed a conbative attitude
towards the CGeneral Counsel, often providing evasive responses to
counsel 's questions. Gonez stated that he initially went to the office
“to fix [lriarte] up so he could keep on working, not to termnate him
But when a man wants to fight on the job, that's what you do. "
However, he inmediately thereafter admtted that he termnated Iriarte
inside the growing room not later in the corridor outside.

As previously noted, in order to go fromthe growi ng rooms to
the office, one has to pass through the packing area. On the day of
Iriarte's termnation Teresa Ortiz was working as a packer in this
area.?” She testified that on that day she witnesed Iriarte go out of

one of the growi ng roons telling Gomez that he wanted to fight with

him

c. Analysis and Concl usions of Law

Despite the nearly overwhel mng evi dence of respondent’ s
antipathy towards the union and those associated with it, | amunable

to conclude that "but for" Iriarte’s participation in union and ot her
protected, concerted activities, he would not have been di scharged.

One may specul ate that Gonmez's threat that norning that

_ 46. During his cross-examnation, Gonez denied that
Iriarte had threatened his life.

47. Conez also testified that Qtiz was in the packing
area where a portion of his exchange wth Iriarte took place.
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Iriarte shoul d keep qui et about the union if "he wanted to conti nue
working there” mght indicated that the supervisor was | ooki ng for any
excuse to fire him However, speculation is no substitute for credible
evidence. Iriarte' s sanitized account of what transpired on the day of
his termnation, given his self-interest, requires sone substantiation
fromdisinterested wtnesses. Despite the presence of other workers in
the vicinity when the matters giving rise to this allegation took

pl ace, none was called to corroborate Iriarte' s version of the

facts. 48/

By contrast, notw thstandi ng reservations about Gonez' overal
credibility, Teresa Qtiz, an apparently neutral wtness, was able to
corroborate Gonez's assertions regarding the chall enges | evel ed at him
by Iriarte. Respondent was thus abl e to successfully rebut Genera
Gounsel 's prima faci e evidence that respondent had unl awful |y
discharged Iriarte by carrying its burden of proof that the worker was
infact termnated for legitinate, business reasons, i . e.,

I nsubor di nat i on.

Accordingly, it is recommended that this particul ar
al | egati on be di smssed.

However, regarding the threat of di scharge conveyed to Iriarte
by Gonez, the evidence presented by General Gounsel on this allegation
was unrebutted. It is found that such remarks, clearly intend to chill
unionism are violative of the Act. (See, e. g., MAnally Enterprises,
Inc. (1977) 3 AARBNo. 82; M Garatan, Inc. (1979) 5 ARB No. 16.)

_ 48. | amnot unmndful of respondent’'s often voiced anti -
union attitude which mght deter workers fromvol unteering to be
W t nesses.
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RECOMMENDED ORDER

By authority of Labor Code section 1160. 3, the Agricultural
Labor Rel ations Board (Board) hereby orders that Respondent { aasen
Mishroons, its officers, agents, successors, and assigns shall:

1. (Cease and desist from

(a) Discharging or otherw se discrimnating agai nst any
agricultural enployee in regard to hire or tenure of enpl oynent because
he or she has engaged in concerted activity protected by section 1152
of the Agricultural Labor Relations Act (Act).

(b) Interrogating enpl oyees about their union or other
protected, concerted activities.

(c) Engaging in surveillance of enpl oyee di scussi ons
about or participation in union or other protected concerted
activities;

(d) Threatening enployees wth plant closure in the
event that they decide to be represented by a union for purposes of
col | ective bargai ni ng.

(e) Threatening enployees wth discharge in the event
they support a union.

(f) Inanylike or related nmanner interfering wth,
restraining, or coercing any agricultural enpl oyee in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirmative actions which are deened
necessary to effectuate the policies of the Act.

(a) Ofer to Juana Marisol Ardrade, Raul Rodrizuez, and
Cosne Loya reinstatenent to their forner or substantially equival ent

positions and nake themwhol e for all |osses of pay and
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ot her econom c | osses they have suffered as a result of the
di scrimnation agai nst them such anmount to be conputed in accordance
with established Board precedents, plus interest thereon conputed in

accordance with the Decision and Oder in Lu-Ette Farns, Inc. (Aug. 18,

1982) 8 ALRB Nb. 55

(b) Preserve and, upon request, nmake available to this
Board and its agents, for exam nation, photocopying, and ot herw se all
payrol | records, social security paynment records, time cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay periods and the
amount s of backpay and interest due under the terns of this Qder.

(c) Sign the Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purpose
set forth hereinafter.

(d) Mail copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Oder, to all agricultural enployees enpl oyed by Respondent from
January 1, 1984 to June 1, 1984.

(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 60
days, the period(s) and place( s) of posting to be determned by the
Regional Drector, and exercise due care to replace any Notice which
has been al tered, defaced covered or renoved.

(f) Arrange for a representative of Respondent or a

Board agent to distribute and read the attached Notice, in all
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appropriate |anguages, to all of its enployees on conpany tine and
property at time(s) and place(s) to be determned by the Regiona
Director. Followi ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nmanagenent, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Director shall determne the
reasonabl e rate of conpensation to be paid by Respondent to al
nonhourly wage enpl oyees in order to conpensate themfor tine |ost at
this reading and during the question-and-answer period.

(g) Notify the Regional Director in witing, within 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to comply with its terns, and continue to report periodically

thereafter, at the Regiona

Director's request, until ful
conpliance is achieved. ‘%
DATED: April 29, 1985

VAT THEW GOLDBERG
Adm ni strative Law Judge
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