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DECI SI ON AND ORDER
O February 22, 1985, Admnistrative Law Judge (ALJ) Matthew

Gol doerg issued the attached decision in this natter. General (ounsel
filed exceptions to the ALJ's Decision together wth a supporting
brief, and Respondent filed a reply brief.

Pursuant to the provisions of Labor Code section 1146,! the
Agricultural Labor Relations Board (Board) has delegated its authority
inthis natter to a three-nenber panel. 2

The Board has considered the record and the ALJ's Decision in
light of the exceptions and briefs and has decided to affirmthe ALJ' s
rulings, findings and conclusions only to the extent consi stent

herewith and to i ssue the attached order.

'A| section references herein are to the Galifornia Labor Code
unl ess ot herw se specifi ed.

“The signatures of Board Menbers in all Board Decisions appear
wth the signature of the chairperson first (i f participating),
fol lowed by the signatures of the participating Board Menbers in
order of their seniority. Chairperson Janes-Massengal e di d not
participate in this natter.
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In this Decision we are call ed upon to determne whet her
certain activities engaged in by five of Respondent's enpl oyees were
"concerted" within the neaning of section 1152° of the Agricul tural
Labor Relations Act (Act) and, if they were, whether they were
entitled to the Act's protections. Because the ALJ concl uded t hat
t he enpl oyees were engaged in neither "concerted" nor "protected"
activities when they left their jobs on My 26, 1983, he held that
Respondent did not violate the Act when it discharged them at | east
In part, because they left work early. General Counsel has excepted
to this conclusion, as well as to the ALJ's further conclusion that,
even if the actions of the enpl oyees on My 26th were not wthin the
anbit of section 1152, the events of that day were but a pretext to
cover up Respondent's antiunion notivation. Because we overrule the
ALJ' s concl usions concerning the nature of the enpl oyees' activities,
we do not reach the pretext issue.?

Respondent operates a nursery. In springtine, its
enpl oyees performtwo different grafting operations, known as

“buddi ng" and "rebuddi ng." Buddi ng, which nornally takes place in

SLabor Code section 1152 provides, in pertinent part:

Enpl oyees shal | have the right to self-organization, to
form join, or assist |abor organizations, to bargain

col lectively through representatives of their own
choosing, and to engage in other concerted activities for
t he purpose of collective bargaining or other mitual aid or
protection . :

‘I nasmuch as Respondent cited the noon "wal kout" as a ground for
di scharging each of the alleged discrimnatees, the formal elenents
of a Wight Line (1980) 251 NLRB 1083, [105 LRRM1169] approach are
satisfied if the enployees' actions are within the anbit of section
1152. As the national board stated in Wight
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two phases between March and July, entails the insertion of buds into
root stock for the purpose of producing certain varieties; rebuddi ng,
as the nane inplies, is required when the initial graft did not take.
A though the techni ques required for budding and rebudding are the
sane, a rebuddi ng teamcannot work as qui ckly as a buddi ng team
because the teamnust first inspect the stock to determ ne whet her
rebuddi ng i s necessary.

Enpl oyees work pi ecerate in buddi ng, while in rebuddi ng
they receive an hourly wage wth a premumfor quantity. The length
of the work day varies according to whether the enpl oyees are buddi ng
or rebudding. The enpl oyees uniformy testified that, when buddi ng,
they coul d | eave after working six hours. A though Respondent put on
evi dence to show that enpl oyees often worked full or nearly full days
even in piecerate, Bud Norris, Respondent's production nanager,
admtted that so long as the enpl oyees filled their quota, they could
| eave at twel ve noon, after only six hours of work. Accordingly,
when the crew swtched frombudding to rebudding on My 26t h, the

enpl oyees were affected in a nunber of different ways: they engaged

in nore
Li ne: J We] note that . . . when after all the evidence has been
submtted . . we will not seek to quantify the effect of the

unl awful cause once it has been found. It is enough that the

erTP! oyees protected activities are causally related to the enployer
action which is the basis of the conplaint. Wether that "cause" was
the straw that broke the canmel's back or the bullet between the
eyes, if it were enough to determne events, it is enough to come
wthin the proscription of the Act." (251 NLRB at 1089, n. 14.)
Accordingly, there is no need for us to consider the substantiality of
the other alleged grounds of discharge.
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tedious work and they lost the freedomto determne how | ong they
wanted to work. ®

Qdinarily, when the crewwas going to sw tch from buddi ng
to rebuddi ng, the enpl oyees woul d be notified of the change the day
before it was to take place. A though Bob Phillips, one of
Respondent' s supervisors, testified that on My 25 he tol d every
budder that the teans woul d start rebudding the fol |l ow ng day, the
five discrimnatees uniformy testified that they were not advised of
the change until the norning of My 26.°% The ALJ credited the
enpl oyees; Respondent did not except to his conclusion and, after our

own review of the record, we affirmit.’

In this connection, we al so consider the inplication of the two

"choi ces" later given by Respondent. Mauser reacted to the enpl oyees'
conpl ai nts about their not being notified of the change to the hourIK
rate by giving themthe choice of |eaving at 2: 15 (wth a |unch break)
or |eaving early fwthout a lunch break). S nce |unch was only hal f an
hour, leaving early, according to Respondent's reckoni ng, neant
leaving at 1:45. |If we conpare the I ength of the proposed early
workday wth the length of the 23 work days represented in
Respondent's Exhibit 4, we find that on five days the discrimnatees
ﬂOt to |l eave at | east one hour earlier than the earliest they coul d
ave |l eft under Respondent’'s choi ces; on three other days the

enpl oyees got to | eave 45 mnutes earlier than the earliest they coul d
have | eft under Respondent's choi ces; and on 10 ot her days the
discrimnatees got to |leave at |least 15 mnutes earlier than the
earliest they could have | eft under Respondent's choi ces.

®Respondent has argued that, as experienced budders and tiers, the
five discrimnatees shoul d have known that they woul d be rebuddi ng the
next day because they were near the end of a block. A review of the
enpl oyees' tine cards, however, indicates that the crews worked on
such a variety of stock that, in the absence of additional evidence
on the matter, we cannot conclude anyone woul d have known he woul d be
rkebgddl ng merely because he fini shed budding a bl ock of a particul ar

i nd.

The ALJ credited the enpl oyees on the grounds that (1) enough
enpl oyees apparently failed to bring | unch to cast doubts on
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Raf ael and Hortencia Gonzal es both testified they first
| earned of the swtch to rebudding around 7 a. m. , when they obt ai ned
nore budwood fromPatricia Lucio. Mria Mddock, Antonio Gonzal es
and Eduardo M|l egas put their discovery of the change shortly before
nine. FRafael, Hortencia and Eduardo testified that they had so nuch
counted on leaving early that they i nmedi atel y sought and recei ved
permssion to | eave at noon fromPatricia Luci o, whomthey regarded
as their crewleader. Lucio testified that only Hortencia sought
permssion to | eave and she denied granting that single request.
According to Lucio, when Hortencia asked if she coul d | eave at noon,
she replied that she woul d have to talk to Ken Mwuser.® Because
Mauser admtted hearing fromLucio that sone workers did not have

| unches and wanted to | eave

Phillips' testinony and ( 2) Respondent’'s wllingness to acconodat e
the enpl oyees by sending out for lunch is consistent wth

consci ousness of its own failure to notify everybody that they ought
to bring lunch. Despite reaching this conclusion, the ALJ expressed
reservations about wnhether Maria Maddock and Antoni o Gonzal es were
amDnP t he enpl oyees who had not been notified of the change to the
hourly rate because, as he put it, "they appeared to have brought
lunch wth them. . . . " (AJD at 15. A though Patricia Lucio
testified that Maddock tol d her she had brought |unch, Mddock
herself testified she only brought "breakfast;" and while Antonio
Gnzal es did testify that he brought "I unch, " he testified that he
brought the "kind of |unch" that he general \I/\X brought on days he
worked piecerate (i n this case two tacos, which he shared wth Miria
Maddock on their nine o clock br eak?. S nce the emnlloyees usual |y
had a nor ni nﬁ snack, we cannot conclude that Gonzal es™ reference to
ha\él 88 brought his usual "lunch" indicates know edge of the swtch to
r ebuddi ng.

¥ The ALJ not only concl uded that Lucio coul d not give pernission to
| eave but al so that, based upon their subseqguent behavior, the

enpl oyees did not really believe they had recei ved permssion to
leave. W& affirmhis conclusion in this regard.
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at noon, we do not credit Lucio's testinony that only Hortenci a
asked permssion to | eave. Exactly when Mauser heard from Lucio
that the enpl oyees wanted to leave is not clear fromthe record.

What is clear is that sonetine after the enpl oyees spoke to
Lucio the crew took a break during whi ch they di scussed the change to
rebuddi ng. Enpl oyee accounts of this neeting vary. Rafael Gonzal es
enphasi zed a di scussi on concerni ng the wage pai d for rebuddi ng.
Hortenci a Gonzal es testified that the workers general |y di scussed the
lack of notification and "not being prepared.” Maria Maddock
testified that the workers di scussed both the "change and not bei ng
notified." According to her, "everybody was really angry, so they
were all saying they were going to |leave at twel ve." A though no
one asked Eduardo M || egas whether he took part in the di scussion, he
testified that a nunber of workers had decided to go out at noon,
because they did not have | unch.®

It is also clear that after the neeting a call was pl aced
to the office and Ken Mauser cane to the fields in response to the
call. Everyone agrees that the enployees initially spoke to Muser

about getting a higher rate for rebudding.° Rafael

‘ontrary to the ALJ's conclusion (at n. 36), Ml egas' testinon
about a planned wal kout at noon corroborates that of Mria Maddock.
The ALJ al so erroneously concluded (at n. 35) that Vill egas was not
present duri n? the crew discussion. Villegas did testify that he
was "a ways off fromi any di scussi on between the workers and
nmanagenent, al so that he was' "a ways of f" fromthe "noontine"

di scussi on between the workers and Ken Mauser. He did not testify
that he was a "ways off fromi the crew di scussi on.

Oprtancia, Rafael and Maria testified that Mwuser spoke to
Raf ael about the group's demands; Mawuser testified he spoke to
Qillen. The ALJ credited the enpl oyee w t nesses.
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testified that Mauser replied he woul d have to go to the office to
inquire; Norris and Mauser testified that Mauser sinply wal ked to
the edge of the field to discuss the rate. Werever Mauser went, it
is further agreed that he returned quickly wth an offer for the
crew to rebud at the buddi ng piecerate.'* At this point, accounts
begin to diverge again.

Maria and Rafael testified that, after the previous
pi ecerate of fer was rej ected, Rafael asked Mauser whether, because of
the Gonpany's failure to notify the crew of the change, the Gonpany

would pay "us" for the extra two hours since "we" were going to

| eave at noon. According to Rafael, Mauser replied that he woul d go

to the office to find out about the two hours. Rafael asked himto

find out quickly because he was | eaving at noon. According to the

enpl oyees, Muser then asked who el se was | eaving and Maria, Antonio

and Hortencia indicated they were. Mauser deni ed havi ng any

conversation wth Rafael or any other enpl oyees about |eaving at noon.
Like the ALJ, we credit the enpl oyees' account. For one

thing, Mauser testified that he spoke to Bud Norris about the

enpl oyees' "denmands" and, since Norris testified he knew sonme

enpl oyees wanted to go hone, we concl ude that Mauser nust have told

him Athough Norris' sense of the timng of the conversation does

not jibe conpletely wth that of the enpl oyees,

Y n view of the enpl oyees' uncontradicted testinony that they

di scussed a noon wal kout during their break, it nmay be that Muser
responded so precipitously to the enpl oyees’ wage request that there
was no opﬂortunl ty to discuss any other concern wth him It nay

al so be that the enpl oyees were determned to wal k out only
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his testinony corroborates the substance of their account.!? So do
Mauser's actions. As a result of his conversation wth Rafael about
Rafael ' s not havi ng | unch, NMauser agreed to return to the office to,
in his words, "try to get the lunch or send sonebody for | unch."
According to Mauser, he and Norris discussed the "lunch" probl emaround
9:30-10: 00 a. m., after which they decided to

[of fer] several possibilities. The one that we finally ended
up wth was if they were budding straight rate, straight
plecerate that they nornally don't take a |unch anyway. And
that if they wanted to work straight through their |unch hour
or their lunch period that they could go hone early.

If they wanted to take their lunch that they work until
normal quitting tine that day whi ch woul d have been
2:15. On the ones that hadn't brought |unch we decided
that--Bob Phillips had volunteered to go into tow to
pick up lunch if they wanted it but, of course, the

after they were disappointed by Mauser's offer. In either event,
SO Ion? as the concern which stinulated the enpl oyees' activity
was sufficiently related to their interest as enployees, Eastex
Inc. v. National Labor Relations Board (1978) 437 U. S. 556, 557-
558 [ 98 LRRM 2709, 2717], the wal kout cannot be considered
"unprotected" merely because it was of secondary inportance to

t he enpl oyees.

2The text of his testinony foll ows:
[By CGeneral Counsel]:

Wien the workers were asking for noney on rebudding,

do you renenber how nuch they were asking for?

A. " Only one guy asked for it, Steve Quillen, and we
expl ained to himthat the rates had al ready been set for
that year, and it was agreed upon, and it woul d stay

that way. _

Q h’Po you renenber what he was asking, though? How
nuch”

A H didn't have no figure in mnd.

Q No figure? _ _

A N, hedidn't nention a figure.

Q And none of the workers expressed a figure?

A No, hedidn't nention a figure. _

Q And none of the workers expressed a figure?

A No.
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enpl oyee woul d have to pay for it.?%
| f, as Mauser testified, he was under the inpression that only one
enpl oyee did not have lunch, why did he and Norris devise two
options to be presented to the entire crewwhich directly relate to
when enpl oyees coul d | eave? The | ogi ¢ of Mauser's response points to
the credibility of the enpl oyees' account.

There is no question that Mauser returned to the field

around noon to convey his two options to the workers. Mauser
initially testified that, after he delivered his two "options" to

the "whol e budding crew, " Rafael remarked that he had not been

Q They just said they wanted nore noney? _

A He wasS the only one that said an%thl ng about it.

The rest of themjust wanted to go hone at noon.

Wio did he say this to?

To Ken Mauser . _

VWre any of the other workers tal king to Ken Mauser
that tine?

ND.

It was just Steve who went up to Ken?

Just Steve.

No ot her workers spoke to anyone in the conpany
about getting nore noney?

ND.

But the other workers were angry about sonet hi ng.
s that right?

Yes. ey just wanted to go hone at noon.

2.0 >O> RO PO

—>

A

Q Wy did they want to go hone at noon?

A | really don't know

(R.T.V.1 pp. 95-96.)
BTo the extent that Mauser's testinony may be read to inply that he
arranged for Phillips to get lunch at this time, it sinply does not
square with that of Lucio and Phillips. Lucio t%stlﬂed she had

already collected noney for lunch at around 7 or 8 a. m. which was
wel | before breaktime. And Lucio's testinony is corroborated by that
of Bob Phillips who testified that Lucio asked himto get |unches
sonetime after 6 a. m.
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i nf ornmed about the change, to which Mauser replied that he had. In
response, Rafael called Mauser a "lying son-of-a-bitch," and said "I
did not bring lunch and | aml eavi ng." Mauser repeated the choi ces;
Raf ael sl ammed hi s budwood on the trailer, raised his hands in the
air, saying, "You guys can do wth ne whatever you want, |’ m

| eaving,"” and he and the others left. Wen called by his own counsel,
Mauser testified that when he returned to the field at noon, Rafael
questioned hi mabout his "decision about lunch.” daimng not to know
what Rafael was tal king about, Mauser neverthel ess delivered the two
options. Rafael replied that he had not been infornmed and that he
was goi ng horme. Wien Mauser said that Phillips had informed him
Rafael called hima "lying son-of-a-bitch . . . nobody told ne | was
going to working by the hour . . . I' m going hore." Mria Maddock
then said, "you peopl e are denying us our |unch hour" to which Mauser

replied that she had a choi ce. *

At this point, Rafael slammed his
budwood down, repeated that he had not been notified, and | eft,
fol l oned by Antoni o who al so sl ammed down his budwood. Norris
substantial ly corroborated this account.

The enpl oyees testified differently. In their telling, the
i ncident began with Rafael asking Mauser if he had an answer to the
guestion whet her the Conpany woul d pay for the two hours because it

was the Conpany's fault for not notifying them

“Nuser’s retort is one nore indication that his "options” were a
reaction to the enpl oyees' intention to | eave at noon.

10
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According to Rafael, Mauser then called thema bunch of liars to

whi ch Rafael responded, "Bullshit, [you're] lying." Rafael
testified that Maria then said, "W tried to reach an agreenent wth
you on a new rebudding rate and on getting paid for the two hours and
you gave us permssion to leave." Hortencia repeated the sane basic
story, but had Maria saying, instead, that they "unsuccessfully had
tried to reach an agreenent wth the Conpany and [they] had to

| eave." According to Maria, after Rafael said "bullshit," he
continued: "it's your fault/ you guys didn't tell us so. . .l think

you guys should pay us. She corroborated Hortencia' s testinony
that she said "we tried to get the two hours and the conpany doesn't
gi ve us no response so we are | eaving. " Al the enpl oyees
testified that neither Rafael nor Antoni o slamred the budwood down.
The next day the enpl oyees were fired.

Vé find, as did the ALJ, that the enpl oyees' version of
what transpired at the noon neeting is nore credible than the
conpany' s version. The enpl oyees' account conports w th our other
findings in that the enpl oyees denanded two hours' pay and voi ced
their intention to | eave because of the conpany's failure to notify
them Aso, Mauser's testinony that he had no i dea what Rafael was
tal king about strikes us as a fabrication in view of the fact that

his two options were apparently crafted to deal with

Al t hough the enpl oyees' testimony is not entirely uniform it is
clear a denand for two hour's pay was nade.
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the question of when the enpl oyees could |eave. Qur distrust of the
main |ines of Mauser's testinmony causes us to further credit the

enpl oyees' accounts that it was Mauser who first started the name-
calling. W thus find that the enpl oyees were angry about the change

to rebuddi ng, about not being notified and about not being able to

| eave "ear |l y;" that they discussed it anong thensel ves; that they
decided to | eave at noon; that Mauser knew the group was prepared to
| eave at noon; knew that Rafael had demanded two hour's pay and that,
as a result, he consulted with Norris about how to respond to what he
t ook as group demands.

Putting aside for the nmoment the question of the inportance
of each of the enployee's individual notives with respect to the
concerted nature of their wal kout, we wish to enphasize how our
conclusions differ fromthose of the ALJ. First, in light of our
findings, we reject the ALJ's conclusion regarding the "individual"
nature of Maria Maddock's and Antoni o Gonzal es' concerns. Even if,
as the ALJ concluded, Maddock and CGonzal es were only expressing
solidarity with the other enployees, section 1152 of the Act
specifically protects such denonstrations of "nutual aid and support.”

As we recently expressed in V. B. Zaninovich (1986) 12 ALRB No. 5:

"I W hat [nay] begin as a personal concern . . . [beconmes] a group
concern based upon the tacit understanding that the mutual aid to the
aggri eved worker mght al so be extended to any other menber of the
group who had a job-related problemin the future." (12 ALRB No. 5;
NLRB v. Peter
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Cailler Kohler Saiss Choc. Co. (2d Cir. 1942) 130 F. 2d 503 [ 10
LRRM 852] .)

Second, it was error for himto conclude that Villegas had

no other notive for leaving than to obtain a ride with Gonzal es,
since, as Villegas testified, he thought he was taking part in a
group wal kout; thus, to this extent, he too, nust be seen as
rendering "nutual aid." Fnally, it was error for the ALJ to have
concl uded that Maddock's demand for two hour's pay was individual
because no other enpl oyee "nanifested conplicity [sic] wthit, 6"
when it is clear that Rafael, as spokesperson for the group, made the
sane demand. W next consider whether, assumng that Rafael and
Hortencia were prinarily notivated to | eave at noon because they had
to pick up their child, that Villegas was partly notivated to | eave
in order to get a ride home, and that Maria and Antonio left in part
because they had no lunch, that their comon act of wal king out nust
be seen as a "bundl e" of "individual" actions.

Prior to Meyers Industries (1984) 268 NLRB 493 [115 LRRM

1025], we had rejected such a contention, Pappas & Conpany ( 1979) 5
ALRB No. 52, as had the NNRB. See, e. g., MGw Laboratories (1973)
206 NLRB 602, 603 [ 84 LRRM 1416, 1417] where the national board
adopted the ALJ' s reasoning:

Enpl oyees who act in concert do not necessarily do so for
the sane reason. Sone may be seeking hi gher wages. QG hers
rraK want shorter hours or greater fringe benefits. Still
ot hers may make common cause in the hope of reciprocal
support at a later tine.

I gnoring such authorities, the ALJ relied upon an

application of the standard for "constructive" concerted
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activities announced in Meyers Industries (1984) 268 NLRB
493 [115 LRRM 1025] . Under the Meyers standard

to find an enployee's action to be 'concerted, [the
Board shall require that it be engaged in with or on
the authority of other enployees and not solely by and
on behal f of the enployee hinself. Once the activity
is found to be concerted, an 8(a) (Il ) violation will be
found i f, in addition, the enployer knew of the
concerted nature of the enployee's activity, the
concerted activity was protected by the Act, and the
adverse enpl oynent action at issue (e. g., discharge)
was notivated by the e Io¥§a's protected activity.
(268 NLRB 493, 497 [115 LRRM1028)]; enphasis added.)?

As we have enphasized by our underlining, Meyers
addressed the question of when the activities of a single enployee

m ght be considered "concerted.” Gourmet Farns (1985) 10 ALRB No.

41, in which we adopted Meyers, involved a simlar question: whether,
i n speaking out during a group nmeeting, & single enployee could be
considered to be engaged in group activity. \Wether we nmay construe
the acts of a |one enployee as being undertaken in

“concert" with his fellows is a far different question from

whet her the policy of the ALRAw Il be furthered by uncoupling the
denonstrably united efforts of a group of enpl oyees by anal yzing the
notives of each of the enpl oyees for joining together in the first

pl ace.

\Meyers, of course, has been remanded by the Court of ApPeaI Prill
V. I\LH_Bé D.C. Gr. 1985) 755 F.2d 941, [120 LRRM3392] for
reconsi deration in light of NNRBv. Qty Dsposal (1984) 104 U. S
1505 [115 LRRM3193] . Wile the NLRB was not precl uded from
announcing the sane test, the validity of Meyers has been undercut
by the court's opinion. For the purposes of this opinion, we

i ntimate no opi nion about the continued authority of Myers.
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In order to determne whether Meyers should be read to
require the approach utilized by the ALJ, it will be useful to
detai |l the purpose of the "concerted" activity requirenent. The
requi rement of "concert" as insulating certain actions taken by
enpl oyees is not original to the NLRA it first appears in 1914 in
the O ayton Act which exenpted certain types of peaceful union
activities fromthe reach of antitrust laws. (See 15 U. S. C. § 17;
29 U.S. C. §852; Qegory, Labor and the Law 1946, pp. 158 et seq.)
In 1932, Congressional protection was again afforded to united
actions in the Norris-La Quardia Act which specifically declared
that "the individual . . . worker shall be free fromthe
Interference, restraint or coercion, of enployees . . . in self-
organi zation or in other concerted activities for the purpose of
col l ective bargaining or other mutual aid or protection.” (29
U.S.C. §102.) It isthis famliar formulation which found its way
Into the Wagner Act upon which our own statute i s nodel ed and under
It concert of "action" is protected, not concert of "thought."

Congress pecul i ar enphasis on concert is rooted in
hi story:

That history begins in the early days . . . when enpl oyers

I nvoked the doctrines of crimnal conspiracy and restraint of
trade to thwart workers' attenpts to unionize. [Citations.]
[ Yet] a single enployee at that tine 'was hel pless in dealing
wth an enployer; . . . he was dependent ordinarily on his
daily wage for the naintenance of hinself and his famly;

C I f the enpl oyer refused to Bay himthe wages that he
t hought fair he was neverthel ess unable to | eave the enpl oy
and resist arbitrary and unfair treatnent; . . . union was
essential to give laborers opportunity to deal on an equality

with their employer." (NLRBv. dty D sposal stens (1984) 104
u. S. 1505,rrp d ( d P ¥ ( )
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1512, [115 LRRM 3193, 3198-99]; enphasis added.)
I n the sequence of |egislation which we have briefly summari zed,
Gongress sought "t o equalize the bargai ning power of nanagenent and
| abor" by protecting concert of action. (lbid, at 3199.) W think
it ill-conports wth this history to factor out individual notives in
denonstrably group actions in order to see if sone underlying
unanimty of sentinent inforns them Mn and wormen engaged in a
common effort often act froma variety of notives, yet we do not
ordinarily treat such actions as "individual" based upon an anal ysi s
of the differences between the actors. |Indeed, we regularly speak of
the wll of the ngjority energing fromthe common effort of casting
bal lots even if everyone who voted on the sane side did so for a
different reason.

Having rejected the ALJ' s approach to this case, it renains
to point out that even after Meyers the NLRB has not taken such an
approach. Thus, in Advance deaning Service (1985) 274 NLRB No. 41,
ALID p. 4118 LRRM1491], in an opinion adopted by the NLRB, the
ALJ not ed:

To the extent that ever?/ individual's thoughts are private
and probably never conpl etely known to anot her each of his
or her decisions is an individual decision, but when two
or nore enpl oyees, having each nmade an i ndi vi dual

decision, |join together in group action toward a comonly
desired objective that action is concerted activity, not
concerted thought. Any

YThis result is not at odds with Nash de Canp v. Agricul tural
Labor Relations Board (1984) 146 Cal . App. 3d 92 [ 193 Gil . Rotr.
910]. The court in that case explicitly recognized that

enpl oyees' actions intended "t o induce or prepare for group
action" is concerted. (146 Cal .App._3d_1_08.? So, inthis
case, no matter what the enpl oyees' individual reasons for

wal king out, the formof their protest was "concerted. "
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contention that a failure of all participants in a group
activity to entertain identical reasons for engaging in that
activity renders the activity individual rather than
concerted is plainly without nerit. So too is Respondent's
argument that here enployees did not act concertedly
because they decided Individually not to work overtine.
VWat ever reasons they m ght have entertained for not
wanting to work overtine the alleged discrimnatees and
Corn acted as a group in refusing to stay past 4 p. m.
This action was concerted because it was a shared activity,
Meyers Industries, Inc. 268 NLRB No. 73 (1984), and
rotected because it concerned hours of work. Respondent
new the activity was concerted, knew it concerned a refusa
to work overtime, and threatened to di scharge and did
di scharge enpl oyees for engaging in this protected concerted
activity.

To the sane effect is Daniel Int'l Corp. (1985) 277 NLRB No. 81 [120
LRRM 1289] in which the Board treats the Meyers test as satisfied by a

showi ng that enployees acted in a "concerted nmanner" by, inter alia,

di scussing their concerns together, speaking out together and wal ki ng
off the job together. (See also J. P. Haner Lunmber Conpany ( 1979) 241
NLRB 613 [100 LRRM1629] . )

Havi ng concluded that the enpl oyees' actions were concerted,
we nmust determ ne whether they were "protected.” Like the concept of
"concerted" activity, that of "protected" activity has al so el uded
definitive formulation.® W have no need to attenpt a definitive test.

Since we have found Respondent

8Sonme courts have attenpted such a definitive formulation. Thus, in

Shel IS/ & Anderson Co. v. NLRB (9t h Cir. 1974) 497 F.2d 1200 [ 86 LRRM
2619], the Court announced a four factor test which has been relied
upon as authoritative, see e. g., GCernan, Labor Law 296-302. The
rigidity of the four-factor test, however, has been di sapproved by the
Suprene Court, Eastex, Inc. v. NLRB, supra, at n. 17, which has

enmphasi zed a nore flexible "rel ationship to enpl oyees' interest" test.
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initiated the abusive | anguage, we do not find Gonzal es' response in
kind to be unprotected, (see Gannini & Del Charro (1980) 6 ALRB No.
38; \Webster Aothes, Inc. (1976) 222 NLRB 1262 [ 91 LRRM 1432] so

that the only remaining question is whether, in walking off the job
at noon, the enployees were engaged in a legitimate formof protest.
The ALJ concluded that the noontinme wal kout was an unprotected
attenmpt by the enployees to dictate their own terns and conditions
of enploynment. In support of this conclusion, he relied upon a
nunber of cases considering "partial strikes" or "intermttent work
stoppages.” Although it is clear that "a concerted stoppage or
strike . . . which is 'partial '"intermttent or 'recurrent' is
unprotected activity" (First National Bank of Qmaha ( 1968)
171 NLRB 1145, 1149, [ 69 LRRM1103] enforced (8th Cir. 1969) 413
F.2d 921 [71 LRRM3019] ), because different rules apply to each

class of conduct, it is necessary to distinguish between them

A "partial strike" is a refusal by enployees to work "on
certain assigned tasks while accepting pay or while remaining on the
empl oyer's prem ses," Audubon Health Care Center (1983) 268 NLRB
135, 136, [114 LRRM1242]; while "a recurrent” or "intermttent”

strike is a "repeated refusal" to performcertain work.*® It is clear

that the enpl oyees' wal kout in this case was

BAccording to Mrris, Devel oping Labor Law 2d Ed. p. 1017: "A
partial strike is a concerted attenpt by enpl oyees, while renai ni ng
at work, to bring economc pressure to force their enpl oyer to accede
to their demands. Anot her formof partial strike is a sl owdown,

| . e., aconcerted slowng down of production by enpl oyees. A

furt her exanpl e of a parti aI stri ke deened unprotected is the
Intermttent work stoppage.
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not a "partial strike" because the enployees wal ked off the job
conpletely. This distinguishes the matter at hand fromBird

Engineering (1984) 270 NLRB 1415 [ 116 LRRM 1302] one of the cases

relied upon by the ALJ in finding the wal kout unprotected, for in

that case the disgruntled enployees remained at work and ignored the

new rule they were protesting.?® Sinilarly, in Audubon Health Care

Center, supra, the activity found unprotected was the refusal of

nurses to cover a section |left open because of short-staffing, while
performng all their other duties.

Wien enpl oyees wal k off the j ob, however, they are said to
be engaged in a work stoppage, to which different considerations
apply. Thus, in Qality C. A. T. V., Inc. (1986) 278 NLRB No. 156
(slip opn., [121 LRRM1297], the Board held that two |inenmen who
wal ked off the job for the day because they were being asked to clinb

poles in wet weather, were engaged in protected activity

Boyl e and Reners acted in concert in refusing to work--they
had discussed the matter earlier and refused at the sane
time. Their concerted refusal to work was to protest that
they clinb poles when wet, an enpl oynment condition. Protest
over this enployment condition was protected whether Boyle
and Reners acted because they were concerned about their
safety, their personal confort or their supervisor's
attitude. In carrying out their protest Boyle and Reners
did not exceed the perm ssible bounds of protected activity--
they were not violent, and they did not appropriate the
Respondent' s

2That the NLRB focused on this distinction is clear fromnote 3
where it states: "If the enployees had chosen to denonstrate their
oPp03|t|on to the lunchbreak rule b{ Part|0|pat|n in a work
stoppage or simlar forns of conduct then the protections of the Act
mdghtd have applied." (270 NLRB at 1415 [ 116 LRRM13001; enphasis
added.
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property or prevent it fromoperating with other enployees.
The¥ sinply refused to continue the work they were
pertormng, and there is no evidence that they intended to do
some but not all the work or to stop their work
intermttently. (Slip opn., p. 4.)

And in E B. Malone Corporation, Basset Bedding Division (1984) 273
NLRB No. 16, [117 LRRM 1492] the NLRB adopted its Adm nistrative Law

Judge' s decision that the discharge of three enployees for refusing
to work overtine in order to protest a newly adopted policy
concerning tel ephone use was unlawful. The law judge's holding in E
B. Mal one was based upon NLRB v. Washington Alumnum(1962) 370 U. S.
9 [50 LRRM 2235] in which the Supreme Court held that a one tine

wal kout by enpl oyees to protest their working conditions was

protected activity. Follow ng Washington Alum num supra, the NLRB

has created

. . . apresunption that a single work stoppage is a
protected strike activity; and that suchwﬁresunptl on
shoul d be deemed rebutted when and only wnhen the evidence
denonstrates that the stoppage is part of a plan or
pattern of intermttent action which is inconsistent with
a genuine strike or genuine Perforrrance by enpl oyees of
the work normal |y expected of them by the enployer.
(Polytech, Inc. ( 9725) 195 NNRB 695, 696

[79 LRRV1474].)
In the instant case the ALJ treated the final clause as establishing
a category of conduct which is unprotected in the first instance
rather than, as Polytech clearly holds, only when shown to be part of
a "plan or pattern" for future conduct. In Polytech, the national
board has made it clear that one-time stoppages are presunptively

prot ect ed when "unacconpani ed by any
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affirmative indication as to what the enployees intended to do in the
future if the enployer continued to maintain existing .

policies." (ld. 195 at 696.) Inthis case, since there is no
showi ng that the wal kout was anything but a one-tine response to a
one-time situation, the enployees' activity was protected.?’ See also
NLRB v. GAIU Local 13-15 (1982) 682 F.2d 304 [110 LRRM2987] ;
Excavation Construction v. NLRB (1981) 660 F.2d 1015 [108 LRRM

2561].) Accordingly, we shall require Respondent to reinstate them
and to conpensate themfor their |osses.
ORDER

By authority of Labor Code section 1160. 3, the
Agricultural Labor Relations Board (Board) hereby orders that
Respondent Arnstrong Nurseries, I nc., its officers, agents,
successors, and assigns shall:

1. Cease and desist from

(a) Discharging or otherw se discrimnating against
any agricultural enmployee in regard to hire or tenure of enploynent in
violation of section 1152 of the Agricultural Labor Relations Act
(Act).

(b) In any like or related manner interfering with,
restraining or coercing any agricultural enployee in the exercise of

the rights guaranteed them by section 1152 of the Act.

?'The fact that sone of the alleged discrimnatees had engaged in

previ ous work stoppages does not change our analysis. In the first

pl ace, we don't know anythi ng about the circunstances of the previous
st oppages whi ch FbsPondent stipul ated were both protected and concerted
and 1n the second pl ace, whether a work stonage_ls "recurrent" is
determned by reference to the particul ar obj ective of the protest.
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2. Take the following affirmative actions which are

deemed necessary to effectuate the policies of the Act.
(a) Ofer to Rafael CGonzales, Hortencia Gonzal es,

Antoni 0 Gonzal es, Maria Maddock, and Eduardo Villegas
reinstatenent to their former or substantially equival ent
positions and make themwhole for all |osses of pay and ot her
econom ¢ | osses they have suffered as a result of the
discrimnation against them such amunts to be conputed in
accordance with established Board precedents, plus interest
thereon conputed in accordance with the Decision and Oder in Lu-
Ette Farns, Inc. (1982) 8 ALRB No. 55.

(b) Preserve and, upon request, make available to
this Board and its agents, for exam nation, photocopying, and
otherwi se all payroll records, social security paynent records,
tinme cards, personnel records and reports, and all other records
rel evant and necessary to a determnation, by the Regiona
Director, of the backpay periods and the amounts of backpay and
interest due under the terms of this Order.

(c) Sign the Notice to Agricultural Enployees
attached hereto and, after its translation by a Board Agent into
al | appropriate |anguages, reproduce sufficient copies in each
| anguage for the purpose set forth hereinafter.

(d) Mil copies of the attached Notice, in al
appropriate | anguages, within 30 days after the date of issuance
of this Oder, to all agricultural enployees enpl oyed by Respondent
fromMy 26, 1983, to My 26, 1984.

(e) Post copies of the attached Notice in al
22
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appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to replace any Notice which
has been altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent or a
Board Agent to distribute and read the attached Notice, in all
appropriate | anguages, to all of its enployees on conpany time and
property at time(s) and place(s) to be determned by the Regional
Drector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and managenment, to
answer any questions the enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Director shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all
nonhourly wage enpl oyees in order to conpensate themfor time |ost
at this reading and during the question-and-answer peri od.

(g) Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terms, and continue to
report periodically thereafter, at the Regional Director's request,
until full compliance is achieved.
Dated: Septenber 9, 1986

JOHN P. McCARTHY, Menber
JORGE CARRI LLO, Menber
CGRECCORY L. GONOT, Menber
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional Ofi ce,
the General (ounsel of the Agricultural Labor Rel ati ons Board (Board) issued
a conplaint which alleged that we, Arnstrong Nurseries, I nc., had violated
the law After a hearing at whi ch each side had an opportunity to present
evi dence, the Board has found that we violated the Agricul tural Labor
Relations Act (Act) by discrimnating agai nst Rafael Gonzal es, Hortenci a
Gonzal es, Antoni o Gnzal es, Mria Maddock and Eduardo Vill egas. The Board
has told us to post and publish this Notice. Ve w il do what the Board has
ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze yoursel ves;
To form join, or help unions;, _
To vote in a secret ballot election to decide whether you want a
uni on to represent you; _
To bargain with your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a najority of the
enpl oyees and certified by the Board.
5. To act together wth other workers to hel p and protect one
anot her and; _
6. To decide not to do any of these things.

A wbhE

Because it is true that you have these rights, we promse that:

VWE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VE WLL NOTI threaten to or actual ly discharge or |ay off any enpl oyees for
engagi ng in protests over wages or their working conditions, or for
di scussi ng these nmatters.

VE WLL R MBURSE Raf ael (Gonzal es, Hortencia Gonzal es, Antoni o Gonzal es,
Maria Maddock, and Eduardo Millegas for all |osses of pay and other economc
| osses they have suffered as a result of our discrimnating agai nst them
plus interest and in addition offer themimedi ate and full reinstatenent to
their forner or substantially equival ent positions.

Dat ed: ARMGTRONG NURSERI ES, | NC.
By:

(Representati ve) (Title)
|f you have a question about your rights as farm workers or about this
Notice, you may contact any office of the Agricutlural Labor Relations
Board. One office is located at 112 Boronda Road, Salinas, California
93907. The tel ephone number is (408) 588-3161.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT' REMOVE OR MJTI LATE
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CASE SUMVARY

Arnstrong Nurseries, | nc. , GCase Nos. 83-(=108-D
(URWY 83- & 109-D
83-CE=110-D

12 ARB Nb. 12 83-C=123-D
ALJ DEA S N
Oh My 26, 1985, flve enpl oyees V\aJ ked of f thelr %ob at noon, angry
over a cPanqe in V\or assi g Hent The ¢ an e about whi ch they woul d
ordinarily ave been notlfle sto er an rmre tedl ous
oper at | on ore the. wal kou e errp oyees sou a higher rate of
ay. or e newoperatl n. ter t %s was deni ec th enpl oyees
ecid eave th e e ALJ found that the errpl oyees decl ded
to V\a out er ent reasons and that, f IIovu ng Mel\[grs
}ndustr ﬁ kout was not concer}ed activity. al so
ound t "t he actl ons of . sone o0 enP oyees were not protected

e their own terns and

because t ey were atter?)tl ng to di ct at
conditions of enpl oynen

BOARD DECI SI ON

The Board found that the action was concerted even if the enpl oyees had
different reasons for wal king off the j ob. Anal yzing Meyers Industri es,
the Board held that it did not apply to denonstrably group actions.

The Board further held that the wal kout was a one-time work stoppage
whi ch was presunptively

pr ot ect ed.

* * *

This Case Sutmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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I. STATEMENT OF THE CASE
Begi nning May 27, 1983, the United Farm Wrkers of

Anerica, AFL-CI O hereafter referred to as the Union, filed a series of
unfair |abor practice charges alleging that Armstrong Nurseries,Inc.
(hereafter referred to as respondent or the conpany) violated sections
1153 (a) (c) and (d) of the Act. Based on these charges, on April
26, 1984, the CGeneral Counsel for the Agricultural Labor Relations
Board caused to be issued a conplaint alleging violations of the

af orementi oned sections of the Act. Respondent

tinely filed an answer which, in essence, denied the conm ssion of

any unfair |abor practices.?

Commencing July 16, 1984, a hearing was hel d before ne in
Del ano, California. Al parties appeared through their respective
representatives. Based upon the entire record in the case, including
my observations of the demeanor of each witness as he/she testified,
and having read and considered the briefs submtted follow ng the close
of the hearing, | make the follow ng:

I'1.  FINDINGS OF FACT

A.  Jurisdiction

1. Respondent is and was, at all times material, an
agricultural enployer within the nmeaning of section 1140.4(c) of the

Act.

2. The Whionis and was, at all times nmaterial, a | abor

1. Al dates refer to 1983 unl ess ot herw se not ed.

2. Respondent was duly served with all charges and the
Conpl aint and Notice of the Heari ng.



organi zation within the neaning of the Act.?

B. THE UNFAI R LABOR PRACTI CES ALLECGED:. THE FACTS PRESENTED

1. Introduction

The events in controversy center around a change in the job
function being perforned by one of respondent's crews. The crew at the
tine of the incidents in question, was involved in a "buddi ng
and tying" operation, which consisted of propagating a particul ar

variety by grafting it onto a root stock.? The task is

acconpl i shed by inserting a bud or "eye" in a knife-cut in the stock,
then tying or wapping it with a rubber band to hold it in place unti
the bud knits to the stock and begins to growon its own

ce a particular variety has been budded, an operati on known
as "re-budding" takes place. This task is perforned in essentially the
same rmanner as budding, and is warranted after the original bud placed
in the root stock does not take. In addition to the grafting conponent
of the job, however, workers must inspect the original bud to determne
if it has taken, and whether re-budding is at all necessary. This
I nspection process nay al so i nvol ve scraping soil off the root stock to
get a better | ook at the original bud.

Vorkers performng the original budding task are conpensat ed

on a piece-rate basis of $32 per thousand units budded.

3. Respondent admtted the jurisdictional allegations of the
Gonplaint in its Answer.

4, Former supervisor Ken Nauser stated that these operations
are perforned during two seasons denoted as "spring buddi ng," which
occurs in March and April, and "June budding," which takes place from
the end of May until the begi nning of July.



As re-budding i s sonmewhat nore tinme consuning® and arduous,? crews
are generally paid on an hourly basis wth an incentive. In addition,
whi | e buddi ng workers have sone discretion in determning

/

the length of their respective work days,” in the re-budding

operation crew menbers nust put in a regul ar eight-hour shift.¥

5. Production records denonstrated that while a two-nmenber
buddi ng and tying teamm ght bud approxi matel y 300 units per hour, re-
buddi ng ordinarily can be acconplished at half that pace, or about 150
units per hours.

6. Worker and al |l eged di scri mnatee Maria Haddock stated
that the position assuned by workers for the inspection and re-buddi ng
was nore tiring than that needed for regul ar buddi ng. Additionally,
supervi sor Bud Norris noted that, when re-budding, workers need to nake
a deeper cut in the root stock to insert the node.

7. Aleged discrimnatees Vill egas, Antoni o Gnzal ez, and
Raf ael Gonzal ez testified that when working piece rate they coul d | eave
work after a certain nunber of hours had el pased. VM Il egas stateed
that he could | eave after six hours on the job; A Gonzal ez stated he
could |l eave after five or six hours on the job. By contrast, Ken
Mauser testified that piece rate conpensated enpl oyees mght |eave the
field only after earning, by piece rate, the equival ent of an eight-
hour, full days' wage, calcul ated at t he hourly rate: 1. e. a
partl cular nunber of pieces had to be conpl eted before a wor ker coul d
| eave. Record-keeper Patricia Lucio simlarly testified that while
wor ki ng on pi ece rate, enpl oyees could | eave the job after they earned
the equivalent of an hourly paid day's wages, although this mght be
as early as five hours fromthe commencenent of work day. Lucio added
that on occasional Fridays, workers mght |eave after four hours on the
job. Mria Middock al so noted that the anount of tinme on the job
requi red of enpl oyees on piece rate was determned by reference to the
"armount of wages earned." Nauser's description of the | ength of the
wor k day, corroborated by Luci o and Maddock appears nore apt.

Nevert hel ess, al though i n sone i nstances, as shown by
production records, crew nenbers on piece rate work between seven and
eight hours, it is clear that the piece rate work day was sonewhat
shorter than the eight hours necessary for an hourly-pai d work day.

o 8. The word day begins at 6 a. m.  Wen working hourly,
quittingtineis at 2:15 p. m



Goncomtantly, while working on piece rate enpl oyees custonmarily do not
take a hal f-hour |unch break: they work straight through until
quitting time, thereby shortening the work day. Wen working on an
hourly basi s, enpl oyees take the tine between noon and 12:30 p. m. to
eat |unch.

2. The Source of the Gontroversy

The crewin question was, on My 26, 1983, involved in this
transition fromthe budding to the re-buddi ng operation. After working
roughly two and one-half to three hours by piece rate, Rafael and
Hortenci a Gonzal ez, Maria Maddock, Eduardo Vill egas and Antonio
Gonzal ez, the alleged discrimnatees, were each told that they woul d
then begi n re-buddi ng, working for an hourly wage. Each naintai ned
they had not been notified the day prior that this md-norning change
woul d be taking pl ace.

By contrast, deci duous production nanager Bud Norris
testified that on May 25 he relayed instructions to Bob Phillips
regarding the change. It was Phillips’ responsiblity to convey this
information to the workers. A though Phillips testified that he was
"sure" that he notified everyone, his lack of famliarity with Spani sh
woul d seemto hanper his ability to communicate directly wth some
workers. In fact, Patricia Lucio noted that at tines, because of this,
she conveyed Phillips' instructions to crew menbers. Phillips hinself
stated that when he had instructions for Tony Gonzal ez, he woul d
usual |y give these to Mari a Maddock, whom he expected to rel ay
i nformation to Gonzal ez.

The totality of the evidence nakes cl ear, however, that at

| east some crew nenbers did not receive Phillips instructions, and



| so find. This conclusion is supported by evidence indicating that
sone workers were in fact "unprepared® for the change, and, as

di scussed infra, the conpany sent Phillips to buy |unches for crew

workers, and appeared wlling to nodify its hours-of -work rules as a
result of some crew nenbers bei ng i nconveni enced by the change. ¥

At all events, the alleged discrimnatees averred that as a
result of this lack of notification, none of themhad cone to the job
Ssite "prepared" to work an eight-hour shift. WMIlegas, Maddock, and
Antoni o Gonzal ez claimed not to have brought a "lunch" wth them
Hortencia and Rafael onzalez, in addition to not bringing | unches,
also testified that they had a problemw th their babysitter, and woul d
have had to depart fromwork early, or at |east by 12 noon, so as not
to | eave their child unattended.

As devel oped in their own respective accounts, however, the
reasons for |eaving which each of the alleged di scri mnatees gave were
not unqualified. Maria Maddock testified that she had brought a | unch
wth her that day, but something was spilled on it and she coul d not
eat it. Antonio Gnzal ez brought two tacos to work wth hi mthat
norni ng, but gave one to Maddock, his buddi ng and tying partner, whom
he | earned had rui ned her own lunch. These they ate during the norning
br eak.

Eduardo VMillegas brought only two hard-boiled eggs with him
that day, hardly qualifying as a "lunch® for one engaged in physica

| abor. However, as was | ater established, he |left work at noon on

9. It nay additionally be inferred that Respondent's
nodi fication of work hours was pronpted by a wage "protest"”, also
di scussed bel ow



May 26, not because he had no lunch, but because his ride, Antonio
Gonzal ez, also left at that tine. ¥

Hortenci a and Rafael CGonzal ez, as noted, stated that because they
were not prepared to work a full eight-hour shift, not only had they
not brought |unch,¥ they had originally planned to | eave work that day
at 11:30 a. m. because their child s babysitter would be unable to | ook
after their child that afternoon.? Rafael testified on direct
exam nation that his child was the sole reason necessitating the
coupl e' s noon departure, and added on cross-exam nation that, owing to
the babysitting problem he had to | eave by noon regardl ess of whether
or not he had brought a lunch with himto work. However, in the ALRB
declaration filed by Rafael Gonzal ez in support of the underlying
charge, he made no reference to this problemwth his child. He nmerely
stated therein that he asked Patricia Lucio for permssion to | eave
"because we did not bring lunch." As will be discussed bel ow, Gonzal ez
also did not use this reason for leaving early as a basis for obtaining
permssion to do so from Mauser, or refer to it in their confrontation
at noon on the 26th. Simlarly, Hortencia did not bring the
babysi tting

10. HEduardo Villegas admtted this during the course of his
Cross- exam nat i on.

_ 11. Rafael and his wife ate a sandw ch at sone poi nt
during that norning.

12. Rafael testifed that the couple had simlar
babysitting difficulties thoughout that week, and in the three days
previous to May 26 he had I eft work about 11:00 or 11:30 each day. In
contrast, respondent's records, outlined bel ow, showed that the couple
worked for six hours, or until 12 noon on Mdnday of that week, and
seven and one-half hours, or until 1:30 p. m., on Tuesday.



probl emup in discussions wth Muwuser that norning. ¥
Respondent' s records denonstrated that enpl oyees worki ng on

piece rate regul arly worked seven to eight hour days.¥ Thus, it

mght be argued that the change from buddi ng to re-buddi ng had
little effect on the ultinate | ength of the work day.

However, it was also clearly established that workers on
pi ece rate were permtted sonme discretion as to when they woul d be abl e
to leave work. Notw thstanding qualifications to and skepti ci sm about
their proffered rationales for the probl ens created by the change in
work duties,? the alleged discrimnatees actually did | ose sonet hing
inthe transition, and that was the capacity to decide for thensel ves

when they woul d be able to | eave work t hat

13. She clained to have nentioned it to Lucio, however.

14. F eld budding records introduced by respondent showed
the followng tine spent in initial buddi ng:

Hours Vér ked
Buddi ng- Tying Pair: R (Gonzal ez A (Gonzal ez E Vil egas
H Gonzalez M Maddock E Qiillen
Dat e: 5/16 8 -0- 8
17 Y2 %2 72
18 Y2 Y2 7
19 8 Y2 7
20 5 -0- SY2
23 6 8 7z
24 7Ys 7 [
25 (not produced) Y2 15. ™e

fact that Maria
Maddock and Ant oni o Gonzal ez appeared to have brought
lunch with themthat day woul d seemto run counter to
their assertions that they had not been inforned of the
prospective job task change, or that they were not
“prepared’ to work through the afternoon.



16/

day.
As stated above, each of these workers stated that between
8:30 and 9: 00 a. m. they were told for the first tine by Patricia

Luci o’ that their job task, method of payment and hours of work

16. The power to determ ne hours of enploynent is an
integral part of the enployment relationship (See Mrris, Devel opi ng
Labor Law 2d Ed. (1983) pp. 757-76).

17. Ceneral Counsel alleged Lucio to be a supervisor. She
testified that she had been enpl oyed at various times as a "crew
| eader” and a recordkeeper. On the day in question, Lucio was
performng record-keeping tasks. Froma desk on the bud trailer
parked at the work site, she would tell workers to what row they were
assigned, and record their counts and hours of work. Her imedi ate
supervi sor was forenman Paul Quillen, who in turn reported to Ken
Mauser, assi stant deci duous departnent production nmanager. MNauser
wor ked under @ ynn "Bud" Norris, the deci duous production nanager.

Apart fromrecordkeepi ng, conveying instructions and
announci ng row assi gnnents, Lucio had no other responsiblities in
connection with crew nenbers. For exanple, as she testified, she did
not inspect or correct their work.

Bud Norris testified that while Lucio had been a "crew
| eader” fromtime to time, she did not occupy this position at the tine
of the events in question. Bob Phillips was enployed in this capacity
for the crewin which the alleged di scrimnatees worked-COew | eader s
are paid nore than crew nenbers, and participate in weekly management
nmeetings. They are responsible for maintaining quality control,
overseeing the crew s output, bringing perfornmance i hadequaci es to the
attention of individual workers, and instructing or correcting them
when necessary. In the event a disciplinary problemarises, the crew
| eader woul d general ly discuss the problemw th the crew forenan, who
woul d then deal directly with the worker involved. Wile crew | eaders
had the authority to issue disciplinary notices (three of which issued
within six nonths of one anot her woul d subject the worker to
?ischarge), in nost instances the issuance required the approval of the
or enan.

| specifically find that at the tine of the di scharges under
scrutiny, Patricia Lucio was not a supervisor within the neaning of 8
1140.4(j ) of the Act. Lucio did not performany functions which
required the use of independent judgnent. She was nmerely a conduit
t hrough whi ch respondent's supervi sors conveyed

(Foot not e conti nued----)



woul d be changing that day. In particular, Rafael Gonzal ez
testified that when he began work on the norning of May 26, he and

/

his wife had a portion of a row to conplete.® After finishing

their row, they took a break to eat a sandwi ch, then went to retrieve
more budwood from Lucio. It was at that point, the couple claimed, that
Lucio told themthat they would begin re-budding, paid by the hourly
rate. Rafael thereupon asked his wife Hortencia to speak to Lucio to
obtain permssion to | eave at noon. Hortencia stated that she
approached Lucio and asked whether they could |leave early "just for the
reason that we had not been notified that an hourly schedul e was going
to be changed for that day. That I didn't have a babysitter and we

19/

didn't come to prepared to nake it an eight-hour day.” == Both Rafael

and Hortencia testified that Lucio

(Footnote 17 continued----)

work assignnent information to its crew nmenbers. Her record-keeping
was of a routine, clerical nature. None of her duties involved the
authority to hire, fire, or discipline workers, or the responsibility
to direct their work, as contrasted with the duties of the crew | eader,
whose authority did enconpass sonme of these attributes.

18. (onzal ez denied on cross-examnation that it was
"obvious" to himthat he and his wife wuld be noving to anot her phase
of operations once they finished their row However, (onzal ez was an
experienced budder. The crew, as a whole, was conpl eting the one-year
mul berry buddi ng and the re-budding was to be perforned as a matter of
course in a continuous bl ock which had been initially budded by that
crew. Gonzalez reluctantly admtted that rebudding was a normal part
of the June budding operation. The inference is quite strong,
therefore, that despite his assertion that he was not directly
i nformed, onzal ez nmust have had sone inkling as to the type of work he
woul d be performng on May 26.

19. Aswll be seen, Lucio's testinony regarding this
exchange contains no reference to the babysitting probl em

10



responded that it was "okay" for the couple to | eave. %

Smlarly, Antonio Gonzalez testified that he was just
finishing his row about 8:45 that norni ng when Luci o told hi mabout
the change. He stated that he asked Luci o why the change was taki ng
pl ace. She replied that she had just found out about it hersel f.%
Antonio then told her that he was not "pl eased" wth these
arrangenents, and asked Lucio for "permssion” to | eave at noon.
Antoni o mai ntai ned that this pernission was granted. 2

Eduardo Villegas al so stated he | earned about the change
around 8:30 that norning. A though he "pl anned" to | eave work that

day at 'noon, he clained not to have asked Lucio for permssion to

20. Respondent's counsel nade tinely objection to Lucio's
statements on the basis that they constituted hearsay. As | have found
that Lucio was not a supervisor, her statenents coul d not be consi dered
adm ssions under the automatic inputation of agency which derives from
supervisorial status (See Merrill Farns (1982) 8 AARB No. 4) .

A though not critical tothe ultinate determnations to be nade, |
additionally find that Lucio coul d not be considered an "agent" of
respondent under the broad principles of agency found to be subsuned
w thin Labor Code 21140.4( c) by the California Suprene Gourt in Msta
Verde Farns v. A. L. R. B. (1981) 29 Gal 3d 307, and discussed by this
Board in V. B. Zaninovich & Sons (1983) 9 ALRB No. 54. Despite Lucio's
crew | eader status in other seasons or operations, and Rafael's claim
that she was "the forelady in charge of the buddi ng® (which was
properly objected to and the objection sustai ned), there were no
Indications that woul d | ead workers to "reasonably believe" that Lucio
was acting on behal f of respondent-At tines pertinent, Lucio had no
authority in connection wth discipline of enpl oyees or in the
direction of their work. CGew leader Bob Phillips and forenan Paul
Quillen performed these functions, although Lucio, as noted, nay have
been a conduit for their instructions to workers. Phillips |ack of
facility wth Spanish, as contrasted with Lucio's capabilities in this
regard, nay have warranted her interventione

21. Such cooments are, as previously found, inadmssible
hear say.

_ 22. Antonio Gonzal ez further stated that when he cane out of
the field at noon, he agai n announced hi s noon departure to Lucio, who
reiterated that it was "all right."



| eave until noon on My 26. VMillegas testified that he told Lucio

that "Esteban [Quillen]® and | were goi ng hone because we had not

brought |unch,” to which Lucio replied "it was all right."

Li kew se, Maria Haddock cl ai ned to have | earned of the change
at about 8:45 a. m  She went to her car to obtai n noney for |unch,
whi ch she subsequently gave to Lucio with the request that if someone
went to the store they shoul d get her sonething to eat.
After a neeting anong the workers during the 9: 00 break, 2 Maddock

decided to | eave at md-day. She asked Lucio to return her noney,

telling Lucio that she woul d be leaving at noon.® As with the

ot her discrimnatees, Maddock stated that Lucio said this was
"okay" .
In contrast to the testinony of the discrimnatees,
Patricia Lucio stated that the only worker anmong then® who actual ly

asked for permssion to | eave was Hortencia Gnzal ez.

23. Qillen was Mlegas' tying and buddi ng partner.

24. This neeting wll be discussed at greater length
bel ow

25. Lucio testified that when Maddock asked for the noney
back she told the record-keeper that Maddock "was goi ng to see what the
rest of the people were going to decide [about whether to | eave,
pr esurabl y] . "

26. Two other enployees, Juan and Hortencia Sanchez, as w |
be | ater discussed, al so asked for permssion to | eave early.

27. Interestingly, Ken Mauser initially stated that he was
aware that "some workers" asked Luci o that norni ng about | eaving at
noon. Wen called as a witness by respondent Nauser contradicted this
testinony sonewhat by stating that neither Rafael Gonzal ez nor any
ot her worker inforned hi mof their planned early departure.



She did so on behal f of her husband and hersel f, and on the basis that
the coupl e had not brought any lunch. Lucio responded that it was
"okay" but that she had to talk to Ken Mauser to confirmthe
per m ssi on.

Undue attention was paid to an issue which ultinately
appeared to have little or no consequence: whether or not Lucio had
the authority to permt crew nenbers to | eave before the schedul ed

/

end of the work day. Testinmony of the discrininatees?® established

that at a neeting hel d approxi nately one year before these incidents,
Rol dan Ayal a, respondent's enpl oyee rel ati ons manager, i nforned workers
that in the event they needed to | eave work early due to an energency
or problem they should informthe one "i n charge of the crew"™ Wile
Raf ael and Antoni o Gonzal ez specifically noted that they were under the

inpression that Lucio was "in charge" of the crew, it is clear that,
given her work duties, and the existence of the positions of both
forenan and crew | eader, such was not the case. Additionally,
respondent adduced evi dence that only Bud Norris or Ken Mauser had the
authority to grant a worker permssion to | eave work prior to the
end of his/her shift.? |In the event that neither supervisor was
present in the field when the request was nade, the foreman or crew

| eader woul d radio one of these two for his approval. Stated
differently, the forenman or crew | eader did not possess the authority
to grant tine off, but woul d pass requests of this nature on. to Mauser

or Norris. Bud Norris

~28. Specifically, Antonio, Rafael and Hortenci a Gonzal ez,
and Maria Maddock.

29. Both Mauser and Norris testified on this point.
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specifically noted that Lucio, at the tinme of these events, did not
have thi s power.

More inportantly, as w il be discussed bel ow, in the exchanges
whi ch took place at noon wth Mauser, none of the alleged
di scrimnatees who eventual |y left work nmentioned to the supervisor
that they had al ready obtai ned pernission to | eave from Luci 02 and
shoul d have been allowed to depart. It is clear fromthe testinony of
the all eged discrimnatees that notw thstandi ng their statenents
concerning Lucio's reaction to their requests, none of themfelt that
the conpany was permtting themto | eave at noon.

3. The Wirker's 9: 00 a. m Meting

a. The Wrkers' \ersion

Wien the crewtook its norning break at 9: 00 a. m. that day,
a nunber of workers expressed dissatisfaction wth the recently-
announced change in job duties. Despite sonewhat self-serving
testinmony fromthe all eged discrimnatees, this dissatisfaction was
expressed at the neeting, not in terns of the conpany's failure to
informthemof the job task change, their lack of "preparation,” or the
fact they had not brought |unch, but rather that the wage rate they
woul d be receiving for the re-buddi ng was i nadequate fromtheir point

of view (Qoncerted action on behal f of

30. MNaria Maddock alluded to "permssion” in a statenent she
all egedly made to Mauser at noon. However, her question to hi mwas
sufficiently anbiguous as to be interpreted as a direct request to
Mauser for such permssion, rather than a protestation that the
approval she had received earlier was bei ng resci nded.



the crew was nani f est ed when Rafael Gonzal ez®

appr oached Mauser at
or near the end of the break to discuss the possibility of a
nodi fication in the wage structure.

General Qounsel's wtnesses provided fairly consi stent
accounts as to what transpired during the 9: 00 a. m. discussions. Raf ael
Gonzal ez testified that during the norning break the workers got
toget her and di scussed the change frompi ece rate to hourly. Qhe nenber
of the crew, Steve Qiillen, announced that he wanted to cal
supervi sors Mke Ahunada or Rol dan Ayala to present a denand by the
workers for increased conpensation. Soon thereafter, Ken Mauser
arrived and went directly to Rafael Gonzal ez. Mauser asked (onzal ez
what the problemwas. Gonzalez replied that the workers wanted to
talk to him they were the ones who had called. Mauser responded that
Gonzal ez was the one that always represented themand that was why he
had cone to him The two went to talk to the workers, Muser asking
Gonzal ez to ascertain what it was the workers wanted. Gonzal ez
responded that the workers wanted a pay rate of $100 per thousand
pi eces. Mauser replied, according to Gonzal ez, that he had to go to
the office toinquire into the matter. Mnutes later, after going to
the edge of the field, Mauser returned to the group and told the
wor kers that he could not pay the $100 per thousand rate, but that he
woul d pay themthe usual piece rate of $32 per thousand if they w shed.
The workers thereupon decided that it would be better to work in the

re-buddi ng by the regul ar hourly wage.

_ 31. Mauser testified that Steven Quillen spoke to himon this
i ssue.



It was then that Gonzal ez clained that the had further
di scussions w th Mauser regarding the hour when he and his wfe would
be allowed to | eave work. Gonzal ez stated that he told Mauser "we had
not been notified of the change in the norning." He then
asked Mauser "if the conpany was going to pay us the 2 hours, that

we were going to | eave. "32 Gonzalez testified further that "he knew

that | had asked Patricia, | asked her permssion to |eave. And he
said that he knew that we had not been notified, and he said that,
regarding the 2 hours, he was going to have to go to the office to
inquire. | told him as you know, | ' m leaving at noon. Hease |let ne
know prior to noon regardi ng the question which deals with the 2
hours.” Mauser then asked (Gonzal ez whet her anyone el se was | eavi ng.
Mari a Maddock and Antoni o Gonzal ez responded that, yes, they were.

There were about sixteen to twenty enpl oyees in the crew that
day. However, not all of these workers were present during Gonzal ez'
di scussion with Mauser. Anong those absent, according to Gonzal ez, was
Eduardo Villegas, one of the alleged discrimnatees.

Hortenci a Gonzal ez corroborated nany of the essentials of her
husband' s recitation regardi ng his md-norni ng exchange w th Mauser.
Specifically, she referred to the di scussion with Mauser on the wage
rate, and Mauser's response; her husband' s request for the two hours'
pay; the inportance of receiving the conpany's answer before their

antici pated noon-time departure; and the replies of

32. The record is not altogether clear as to what exactly
Gonzal ez neant by the phrase "if the conpany was going to pay us the 2
hours." Apparently, Gonzalez intended that the conpany pay a full
day's wages to the workers despite the fact that they woul d be | eaving
at noon, or two hours before the nornmal |y schedul ed quitting tine.



Maddock and Antonio Gonzalez to Mauser's inquiry whether any other
workers were thinking about |eaving at noon. Hortencia added that
she herself specifically told Mauser that "we had al ready asked
Patricia Lucio for permssion” to go hone, and that Mauser replied

"if we had already notified her, that it was all right."3

Antoni o Gonzalez |ikew se testified that at the 9: 00 break
wor kers deci ded to request a $100 per thousand piece rate fromthe
conpany, and that he, Maddock, Rafael and Hortencia all conveyed the
notion that they would be | eaving at noon that day. However, Antonio
stated that he instructed Hortencia to tell Muwuser that he woul d be
| eaving early, that he had spoken with Lucio about it, and
that Mauser responded that it was all right if Lucio had al ready

been notified.

Mari a Maddock provi ded the nost extensive narrative regardi ng
the 9: 00 a. m. neeting and subsequent di scussions wth Mauser. Her
account dovetails with that provided by Rafael and Hortenci a Gonzal ez.
About twenty of the thirty nunbers of the crew by her account,
gat hered during the nine o' clock break and expressed their

di ssatisfaction wth the change the conpany nade t hat

33. Despite Hortencia' s statenent, it is apparent that
Mauser did not grant her permssion to depart fromwork early.
cross-examnation, she stated that after the nine o' clock break, Muser
appr oached her and engaged her in casual conversation, commenting to
her that the work was har d. In response she stated: "It was good t hat
noon was approaching.” This pronpted a query from Mauser what was
90| ng to occur at noon. Hortencia replied "that we ver e Ieavi ng

. W had al ready asked permission fromPatricia.'

34. Hortencia s testinony did not refer to this exchange.

-17-



nor ni ng. &

Many of the workers were "upset" about the | ack of
notification of the change. Maddock, Rafael and Hortencia Gonzal ez,
Antoni o Gnzal ez, and Esteban Quillen were the principal speakers
during the neeting. Rafael Gonzalez told the group that it was not
fair that the workers shoul d pay for sonething "the conpany had done.
Not telling us the day before that we had to work all day." He added
“that we should do something about i t." Mddock expressed the notion
that the conpany should pay for lunch. She further testified that the
workers "were all saying they were going to | eave at twelve.”3® As a
result of their discussions, it was determ ned that the workers
woul d request a change in the piece rate to $100 per thousand units.
Maddock stated that Steve Quillen told Bob Phillips to
contact Mke Ahunada in order for the workers to present their denands.
Mauser, rather than Ahunmada, cane to the fields and spoke to Raf ael
Gonzal ez, asking hi mwhat the workers' demands were. Gonzal ez present ed
himw th a request for a nodification of the piece rate. Maddock
corroborat ed Raf ael Gonzal ez' testinony regardi ng Mauser's actions and
statements in response to the workers' request. She further

corroborated Rafael's presentation of

35. Sgnificantly, as noted, Eduardo M1l egas did not
participate in these discussions. Al though he observed the nmeeting
taking pl ace, he was, by his ow account, "a ways off fromi t. "

36. Mddock appeared to be exaggerating sonewhat. Many of
the workers had "cone prepared” to work all day. No other wtness
corroborated this assertion regarding an en nasse depart ure.



a demand for two hours' pay,3” Mauser's asking the workers who

besi des Rafael and Hortencia woul d be | eaving at noon and the replies
by herself and Antoni o Gonzal ez. She added that Mauser then stated he
woul d have to check with other people in the conpany before he m ght
act on their requests, and as Rafael testified, stated that Conzal ez
asked Mauser that an answer be brought to them before noon.

b. The Conpany's Version

Mauser's recitation regarding his encounter with crew
menbers at or near the time of the nine o' clock break differed
significantly fromthat provided by the nutually corroborative

accounts of the discrininatees.3® \Wen called by counsel for the

enpl oyer, Ken Mauser testified that he arrived at the field where the
al l eged discrimnatees were working about 8:00 a. m. the nmorning of My
26. He was sunmoned there by Bob Phillips, who had reported to him
that one of the crew nenbers, Steven Guillen, wanted to talk to him

Mauser spoke to Quillen prior to the norning break, %

_ 37. Wnlike the request for the wage nodification there was no
evidence that this denand was the direct outgrowth of the workers' 9:00
a. m discussions.

38. It istheir version rather than his which | credit.
Mauser's statenents were for the nost part uncorroborated, and
conflicted in several particulars with statenents nade by respondent's
own wtnesses. Further, his testinony overall |acked consi stency,
especially when the recitation provided by Mauser when call ed as an
adverse w tness by General Counsel is contrasted with that he provided
as one of respondent’'s w tnesses.

39. It would appear sonmewhat illogical that prior to the
break workers woul d have the opportunity to di scuss work probl ens anong
thensel ves. Further, the alleged discrimnatees testified that they
were not infornmed of the change until 3:30 a. m., at the earilest.
Thusiol until they received this information there could not have been a
"probl em™

-19-



whi | e the enpl oyee was worki ng, asking hi mwhat was the probl em

Qi | 1 en asked Mauser what the re-bud piece rate was going to be. As
Mauser explained it to him Qiillen inquired whether there could be a
chance that this rate could be increased. Muser replied that the rate
had been set nonths prior, that sone rebuddi ng had al ready been done at
that rate, and there was not going to be any change. Mauser

added that during the course of the conversation with Quillen, the

enpl oyee was al so talking with Antonio Gonzal ez,?Y giving Mauser

the inpression that Quillen was translating the respective remarks, as
Quillen was speaking to the supervisor in English and the worker was
speaking to CGonzal ez in Spani sh.

After speaking with Quillen, Muuser went to the bud trailer,
where he met with Bob Phillips and Bud Norris. Mauser related to them
what he had discussed with Guillen, and it was decided to offer the
wor kers the option of continuing to work at the same basic piece rate
in the re-budding as they had been working under during the budding
operation.* Mauser returned with the response to Guillen, who again
di scussed the matter with Tony CGonzalez. Cuillen told Mauser that the
workers did not wish to re-bud at the same rate that they were paid for
piece work in the budding.

Fol l owi ng this conversation, as Mauser started out of the

_ 40. Sgnificantly, Bud Norris stated that he observed Muser
speaking wth Gullen about 9:00 a. m that norning, and that Rafael,
not Antoni o Gnzal ez, wal ked over to join themin the conversation.

41. Norris testified that it was he who tol d Mauser to
present this option to the workers.



field, Rafael Gonzal es approached him Rafael told Mauser that he had
not been inforned that the rebuddi ng woul d be taking place and t hat
they woul d be working by the hour. Accordingly, he had not brought
lunch with himthat day. Muser stated that he told Gonzal ez that he
had been inforned by Phillips and Lucio that they woul d be worki ng by
the hour that day, and that he did not understand why he did not bring
a lunch. However, since Gonzal ez had not brought a | unch, Muser

woul d see whet her any ot her crew nenbers had al so not brought | unch.
He woul d then go to the office to ascertain whet her there was sonebody
they could send out to obtain some food for the workers. Mauser
stated he did not say anything to Rafael Gonzal ez about the |ength of
the work day, that Gonzalez did not informhimat that tine that he
woul d be | eaving at noon, and that no other enpl oyee was involved in

t he conversation. Mauser further denied that he asked Gonzal ez whet her

there woul d be any other enpl oyees leaving at that tine. %

According to his testinony, Mauser then returned to the
office shortly before the 9: 00 break. At the office he di scussed
several possibilities wth fellow supervisors as to what mght be done
about the workers' problem It was determned that the crew woul d be

of fered an option whereby they could either work straight

42. Mauser's account differs significantly fromNorris'
testinony as to what Mauser had reported to himafter conversation
wth Seven Quillen and Raf ael (onzal ez, wherein Norris stated that
Gonzal ez had tol d Mauser that he woul d be leaving at noon. It also
contrasts wth a statenent Mauser nade when called as a w tness by
General (Gounsel wherein he stated that sone of the workers, including
Raf ael Gonzal ez, had expressed a desire to | eave at noon. Mre
particul arly, Mawuser noted that he was aware that sone crew nenbers
had spoken to Lucio about |eaving early, but that Rafael was the only
one who had spoken to himdirectly.



through their lunch hour and | eave work early, or take a | unch break
and |l eave work at 2:15 p. m., the usual quitting tine for enpl oyees
working per hourly wage. Further, as to those workers who had not
brought lunch with themthat day, it was decided that Bob Phillips
woul d be sent in to town and pick |unch up for them

Mauser then testified that roughly between 9: 30 and 10: 00 he
returned to the field. He reported to Phillips and Lucio the deci sions
that had been reached, that they should i nfformthe crew as
to what was going on, and that Bob Phillips shoul d det erm ne whet her or

not any enpl oyees wi shed Phillips to obtain lunch for them#

4, Noon at the Bud Trail er

Wien Lucio called the workers out of the field for their
| unch break, a confrontation between Rafael Gonzal ez and Mauser ensued.
As Gonzal ez was approaching the bud trailer, he overheard Mauser
speaki ng to crew nenber Juan Sanchez regarding that worker's "going to
school to talk about their child." Muser asked Sanchez
and his wife for a note fromschool personnel which woul d expl ai n why

the coupl e needed to | eave work at noon that day.?

Gonzal ez testified that at that point he asked Mauser whet her
he had an answer to the question "regarding the two hours, whether the
conpany was going to pay for that. Because it was their fault, due to

the fact that they had not notified us. " According to

43. Subsequently, Phillips actually procured |unches for
several enpl oyees.

44. This discussion figures centrally in an inference, drawn
and di scussed bel ow, that Rafael and Hortencia Gonzal ez were not bei ng
entirely candid in testifying as to the rational e behi nd the necessity
of their noon-tine departure.
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Gonzal ez, Mauser responded "that we were a bunch of liars, . . . that
we had been notified. And | told himnot to give ne that bullshit.
Because he was the one that was | ying." (nzalez testified further
“that's when Patricia. . . stood up and said, Bob Phillips told ne,
it's not Ken's fault, it mne and Bob Phillips. VW forgot to notify
you. "  Thereupon Mauser described the two options available to
workers, that they could work straight through or take the hal f-hour
lunch break. After Mauser announced the two options, Mria Maddock
asked him"D d that nean that we coul d not |eave?" According to
Gonzal ez, Mauser responded "No. | ' m not saying that. You do what you
have to do."

Fol l owi ng this exchange, the five alleged discrimnatees
announced that they were going to |l eave. (onzal ez stated that he then
pl aced his budwood in a nornmal fashion on the table on the bud trailer
where Lucio custonarily kept her records, and | eft the work
site.®

Hortencia' s testinony conformed very closely to that
proffered by her husband. Specifically, Hortencia corroborated her
husband' s assertions regardi ng Mauser's accusi ng the workers of bei ng
a bunch of liars, that they had been notified of the change, and her
husband' s response to this statenent. Hortencia al so corroborated
Rafael 's testinony regarding the statenent attributed to Patricia Lucio
and her apol ogy for not notifying the workers of the change in the pay

nethod. After Hortencia reiterated the

_ 45. The nmanner in which Rafael returned his budwood, as
w il be seen below, was given by respondent as another reason for
hi s di schar ge.



announcenent, by Mauser of the two options available to the workers, her
testi nony departed somewhat fromthat of her husband. According to
Hortencia, it was at that point that Maria Maddock stated that "we had
tried to reach an agreenent with the conpany, or nade an arrangenent

wi th the conpany, but that we hadn't been successful. And that we felt
that we had to I eave. V¢ needed to leave.” Hortencia further testified
that Mauser repeated the two options available to the workers and Mari a
Maddock responded "Does this nean we don't have permssion to | eave?"
Mauser stated to Maddock, according to Hortencia Gonzal ez, "Mri a,
that's not what | ' m saying. You do what you have to do. " Hortencia
al so corroborated her husband' s testinony concerning the manner in

whi ch he returned his budwood to the trailer.

Mari a Maddock presented the fol | ow ng version of what
transpired at 12: 00 noon that day. The simlarties between her account
and those of Hortencia and Rafael (onzal ez are apparent. After the
workers were called out of the field by Patricia Lucio, Hortencia and
Juan Sanchez told Ken Mauser that they woul d have to | eave because they
were not notified of the change the previous day and they had to go
sonewhere. Rafael thereupon asked Mauser whether he had a response to
his question. Mauser replied, "What question, there were so many
questions asked this norning. Wich question are you referring to?"
Rafael said at that point it was the "only one question pending. Wiich
was the two hours.” It was at that point, according to Maddock, that
Mauser accused the workers of all lying, that the workers had been tol d
they were going to be paid by an hourly rate for part of the day.

Rafael stated that "that's
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bul lshit. . . it's your fault you guys did it, you guys didn't tell

us so, you know, | think you guys should pay us." Patricia Lucio

then stated it was not Ken's fault, it was her and Bob' s, since they
did not notify the workers. Muser said nothing to Lucio in

response. Instead, he presented the workers with the two options not ed
previously. Maddock testified "and this was when | told himthat if
that neant we couldn't |eave. He says no, do whatever you have to

do. "% Mddock al so clained to have stated that "we tried

to reason with you on wage increases by contract.?’ And we tried

to get the two hours and the conpany doesn't give us any response, SO
we're | eaving. "

The renai ning di scri mnatees, Antoni o Gnzal ez and Eduardo
Villegas, were not in a position to observe the discussions between
Mauser and Rafael Gonzalez. VMillegas was not physically present at
the bud trailer. Antonio Gonzal ez, not conversant in English, did
under st and t he exchanges whi ch took place in that |anguage. Antonio did
testify that like his brother, he nerely placed his budwood back on
the trailer, returning it in the normal manner, then left the field.

As mght be expected, respondent's version of the events at
noon on the 26th differed somewhat fromthe foregoing. However, the
nutual |y corroborative accounts presented by the discri mnatees are

far nore worthy of credence. Mauser's testinony is the prinary

46. Mauser's words were anbi guous at, best. However, it is
clear that the workers did not obtain permssion to | eave the worksite.

_ 47. The Spanish termfor piece rate is "por contrato," hence
this particul ar phraseol ogy.
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source for these facts fromrespondent's point of view As noted, he
testified on two separate occasions: once as an adverse W tness
called by the General Counsel, and once as a witness for respondent.
The two divergent accounts Mauser presented on each of these occasi ons
provi de an anpl e basis for concluding that the forner supervisor was
not being entirely candid, or, nore charitably, had an inperfect

recol | ection of events. |In either event, his testinony cannot be
viewed as reliabl e.

The version Mauser presented as an adverse witness is as
follows. After returning fromthe office at around noon, he spoke to
the entire crew gathered around the bud trailer. MNauser told themthey
had to options: they could either work straight through, not take a
| unch break, and work until 1:45, or they could take a hal f-hour |unch
break and | eave work by 2: 15, the normal quitting tine. According to
Mauser, Rafael (onzal ez insisted that he had not been inforned of the

change the day before. Mauser responded that "he had been i nforned

that they were going to be . . . rebudding, and that he was supposed to
have brought a |unch.” Gonzal ez thereupon call ed the supervisor "a
lying son of a bitch," stating, according to Mauser's initial
testinmony, "I was not infornmed of the change, | did not bring a | unch,
and | amleaving. . . . [yasguys can do with nme what you want. "

Mauser replied by repeating the options available to him(working
straight though, etc.). Rafael cane over to where Mauser was

standi ng, slamred his bundl e of budwood on the trailer, then "turned
around and walked . . . anmay . . . rais[ing] his hands in the air, and
said, again, you guys can do wth ne whatever you want. | ' m | eavi ng."

The four other alleged
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discrimnatees also left work at this tine.

As a wtness for the respondent, Mauser presented this
version. After several comngs and goi ngs that norning in accordance
with the normal performance of his duties,* he returned to the field
that norning about five or ten mnutes before noon. Wile at the bud
trailer, he spoke with Rafael Gonzal ez and Maria Maddock. Bud Norris
was present at that tine. Rafael walked up to himand asked hi m what
was his decision. Muser asked Gonzal ez what exactly it was that the
wor ker wanted a decision about. Gonzal ez responded, "What are you
going to do about lunch?" It was at that point that Mauser outlined
for CGonzalez the two options regarding whether or not to take a lunch
break. Gonzalez then stated that he was not informed of the fact that

they were going to be working by the hour that day and " I ' m going

hone. Mauser replied that Bob Phillips had told himyesterday that
they woul d be working in the rebudding by the hour. Thereupon,
according to Mauser, Gonzalez stated "You |ying son of a bitch. Nobody
told ne | was going to be working by the hour today. And I ' m going

hore. Mauser then stated that Maria Maddock accused the conpany of
denying the workers their right to a |unch hour. Mauser responded that
they were not denying themthat opportunity, that they had an option
whet her to take lunch or not, and that when working by the straight
budding rate, they normally did not take any |unch.

It was at that point, according to Mauser, that Rafael

48. Mwuser testified that he appeared at the field at
three separate tines that norning: once around 9 a. m. ; once between
11: 00 and 11: 30, and once agai n about noon.



Gonzal ez cane over to the part of the bud trailer where the supervisor
was | ocated and reiterated that no one had told hi mof the change, he
didn't have any | unch, and he was goi ng hone. Gonzal ez then slamed his
budwood down on the trailer and said/ Mauser testified, that "you
peopl e can do with ne what you want, | don't care or somnething al ong
that |ine." Muser stated that he then told Gonzal ez "Ral ph, | woul d
not do that if I were you. You know what the consequences are if you
do. "% onzalez responded "I don't care, | ' mleaving." After
Gonzal es put his budwood on the trailer his brother Tony al so i nforned
Mwser "1 ' m leaving t 0o. "% Tony al so then sl ammed his budwood down
on the trailer floor.

Mauser stated that he could not renenber whether Maria Maddock
guesti oned whether his giving the two options to the enpl oyees neant
that they could not |eave. He denied ever giving permssion to any of
the five enpl oyees which would allowthemto | eave early. He simlarly
denied that any of the five enpl oyees had been given permssion to
| eave by Patricia Lucio.

Regarding Patricia Lucio's participation in the di scussion
Mauser had with the workers at the bud trailer, Mwuser stated that
Luci o had asked hi mprevi ously whet her the Sanchezes m ght have
permssion to | eave work early that day. He also stated that Lucio

interjected in his discussion with Rafael Gonzal ez, saying that

49. No other wtness nentioned this aspect of Mauser's
Interaction wth Rafael Gonzal ez.

_ 50. Antonio Gonzal ez, as noted, is not altogether famliar
wth the English | anguage.



"Ken's just telling you what we told him that Bob and | told you that
you were going to be working by the hour."

Mauser al so specifically denied assertions nade by vari ous
w tnesses for the General Gounsel that Maria Maddock said anything to
himregarding an effort to reach an agreenent with the conpany on the
pi ece rate and pay for two hours that afternoon or pay for hours not
worked after 12:00. Mauser further denied that he told the workers
that they could do what they had to do.

Patricia Lucio, another of respondent’'s w tnesses, stated
that after Mauser presented the two options avail able to the nenbers
of the crew,®” Rafael (Gonzalez stated that he did not |ike either of
the two and told Mauser "he didn't give a damm what the conpany
didwth him That he was going to | eave."” Lucio denied that she
"apol ogi zed">? to the workers for not informng themof the change.
Rat her, she stated that she clarified Gonzal ez’ understanding as to
who had told himabout the change, that it was Bob Phillips, not Muser
hinsel f. Wen in response Rafael told Mauser he was lying, Lucio's
attention was thereupon diverted by the Sanchezes and she was unabl e to
hear anyt hi ng whi ch was sai d subsequent|y.

Luci o did substantiate, however, Muser's characterization as
to how Raf ael and Antoni o Gonzal ez "sl ammed" their budwood on the bed

of the trailer. She added that after the two had done so, the

51. Parenthetically, Lucio also noted that all of the
enpl oyees chose to work though the |unch break and avail thensel ves of
the opportunity to | eave by 1:45 p. m. In contrast, Muser testified
that sone workers did take the |unch break.

52. |1 .e., shedenied saying "that it was her and Bob' s
fault" for not notifying the enpl oyees.
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budwood was pi cked up and thrown away.

Deci duous production manager Bud Norris testified that as the
workers gathered at the bud trailer that noon, Rafael Gonzal ez asked
Mauser "what had been deci ded upon.” MNauser outlined the two options
avai l abl e to the workers. According to Norris, Rafael Gonzal ez
responded that "we' re going to go hone because you didn't tell us that
we were going to work all day." Wen Mauser responded by saying "Yes, |

told you," Rafael, replied: "You're alying son of a bitch. . . I'm
going hone. | don't give a daim what you do to me. " Al that tine,
Raf ael sl ammed hi s budwood down on the trailer and Tony Conzal ez
shortly thereafter did the sane.® Norris deni ed heari ng Mauser
tell Gonzalez that he was a liar,® or informng the departing
enpl oyees to "do what they have to do. "

Qrew | eader Bob Phillips was just returning to the fiel d®
when he heard Rafael Gonzalez tell Mauser "I don't give a damm what
the conpany does wth ne, |'m leaving." Phillips stated that as he

alighted on the trailer he actually had to step over the budwood

- 53. Interestingly, in contradiction to the testinony of
other wtnesses, Norris stated that the budwood was thrown away the

follow ng day, that conpany personnel did not bother to pick it up that
af t er noon.

54. Norris stated at one point that Mauser had said "I told
you." A another point in his testinmony he said "Ral ph, you were
told."” Norris testified that on My 25 he informed Bob Phillips of
the job function change by delivering to hima note to that effect. If
Norris had nerely passed this information on via a note about the job
change to Bob Phillips, Mauser woul d not have been the one to i nform
t he workers of the change.

55. Presunmably, Philips was, at that tine, returning from
pur chasi ng | unch for several crew nenbers. He testified that prior to
noon he asked every enpl oyee whet her he/she woul d like for himto get a
lunch for them and did in fact obtain |unches for sone of the crew
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whi ch was strewn about. Once up on the trailer, Phillips clained to
have pi cked up the budwood and thrown it away.

At all events, several w tnesses concurred that the
exchange between Mauser and Gonzal ez was sonewhat heated. Fol |l ow ng
this, each of the alleged discrimnatees |eft work.

5. Prior Whion Activities

The parties stipulated to a rather detailed set of facts
concerning the Whion activities of four of the alleged discrimnat ees,
and the Union activities of their close relatives with whomthey were
associated. Pursuant to that stipulation, the follow ng facts were
est abl i shed.

Maria Maddock is the wife of Ben Maddock, the director of the
Union's Delano field office. Ben Maddock has been actively invol ved
in the organi zati on of respondent's workers, taking access to its
property in My 1982 in order to di scuss unionization wth these
enpl oyees. Ms. Maddock's nother is Julia Zuniga, a worker who was
al l eged to have been discrimnatorily discharged by the respondent.
Followng the filing of a charge wth the ALRB concerning her tenure,
Ms. Zuniga was reinstated pursuant to a settlenent agreenent containing
a non-adm ssions clause. Maria Maddock al so has two sisters, Carnen
Zuni ga and Hortencia Gonzal ez, who simlarly were alleged to have been
di scrimnated agai nst by the conpany and who were also reinstated as a
result of a settlement of unfair |abor practice charges. Hortencia
Gonzalez is narried to Rafael Gonzal ez. Antonio (onzalez is Rafael's
br ot her.

In 1981 and 1982 the conpany was the scene of approximately a

hal f - dozen wor k st oppages i nvol ving demands for hi gher wages
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and/ or inproved working conditions. W rk stoppages were fromtwo hours
to half-a-day in length. Mria Maddock, Rafael Gonzal ez, Hortencia
CGonzal ez and Antoni o Gonzal ez participated in these stoppages. Each of
them at one point or another, acted as spokespersons for the workers,
di scussing the job actions with managenent.

Maria Maddock, Rafael Gonzal ez, Hortencia Gonzal ez and
Antoni o Gonzal ez were nenbers of the Union's organizing commttee
established in the fall of 1981, and also were |eaders of several Union
organi zing drives. During the drives, they distributed |eaflets,
Uni on buttons, and authorization cards, advocating the nerits of
organi zation on countless occasions with respondent's workers.

Lastly, Maria Maddock and Rafael Gonzalez al so frequently
acted as spokespersons for the workers in their crew concerning work
rel ated grievances and conplaints, voicing these conplaints to

respondent’s supervisors. 2

6. The Discharges

Wien the al |l eged discrimnatees returned to work the next

day, % each was given a termination notice by Mauser.

_ 56. As should be apparent, Eduardo Millegas' nane is
conspi cuousl y absent fromany agreed upon or testified to facts
regarding participation in protected concerted activities.

57. Hortencia Gonzal ez testified that when she left the
field on May 26th, she asked Lucio for the |ocation of the work site
for the follow ng day. Lucio responded that the site woul d be the
sane, adding that the work woul d be "by the hour." BEmpl oyees
custormarily asked the |l ocation of operations for the next day at the
end of the previous day. Rafael onzal ez stated that he so asked
Phillips on the 25th, but that Phillips, in inmparting the infornation,
did not tell himthe type of work he woul d be doi ng.
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The termnation notices delineated the reasons for the dismssals as
keyed to respondent's personnel handbook, based on viol ations of
various work rules. The work rules in the handbook are divided into
two sections. Violations of arule in the first section "nay result
inimediate termnation” ("discretionary dismssal" violations)
whereas a violation of a rule in the second grouping "will" result in
i mredi ate termnation ("nmandatory di smssal”, violations).

The reasons given for the discharges of Hortencia Gonzal ez,
Mari a Haddock, and Eduardo Villegas were that each had viol ated the
follow ng "discretionary dismssal" rules: " 7. Leaving assigned work
duri ng wor ki ng hours w thout notifying your supervisor, unless in the
performance of assigned duties; 9. Failure to observe departnental work
schedul es, including starting, break, neal, rest periods and quitting
times." Additionally, each of the foregoing workers was stated to have
violated the "mandatory dismssal" rule: " 2. Insubordination, failure
or refusal to performwork assigned."

The termnation notices for Antonio and Rafael Gnzal ez, in
addition to setting forth as reasons for the dismssals viol ations of
work rules 7 and 9 in the first section and rule 2 in the second,
stated that they also had violated rule 5 in section 2, "wllful or
nal i ci ous msuse of conpany and enpl oyee property . . . ." This
purported violation undoubtedly stemmed fromthe two "slammng" their
budwood on the trailer prior to their |eaving work on May 26. Mauser
testified that although the basic budwood nmaterial was obtai ned from
t he backyard of conpany supervior Ral ph Torres, and hence nomnal |y
free for the taking, two of the Respondent's workers had to be sent to

obtain the wood, cut it and then deleaf it. They
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were occupi ed for about one entire day in this capacity. Muser thus
estimated the val ue of the budwood to be about $100, although
his estinmate was not confined to the two bundl es ostensibly

"destroyed"®® by Antonio and Rafael .

Further reasons for the termnation of Rafael Gonzalez were
al so noted. These included violations of discretionary dismssal rules
1 ("false remarks about the conmpany or fellow enpl oyees") and 14
("using profane, abusive or racial derogatory |anguage on conpany
prem sses"),and mandatory rule 4 ("fighting or belligerency on the
job").

After the discrimnatees received their notices, they went
to Roldan Ayala's office to see whether anything mght be done to

al ter the personnel action that had been taken.® Ayala inforned

the five, in essence, that it was too late, that there was nothing that
coul d be done about their situation.
General Counsel attenpted to denonstrate, via the introduction

of documentary evidence, that the disciplinary action

58. Damage to the "eyes" on the budwood woul d render it
unusabl e. Bruises on the wood woul d not readily appear, unlike tears.
Bot h coul d be caused by "slanimng" down the wood. Apparently, Muser or
Norris determned that after the alleged incident, the budwood coul d
not be utilized, and ordered it di scarded.

59. Norris estimated the particul ar val ue of the Gonzal ez
bundl es by calculating their cost to be about 4£ per "eye, " twenty or
so "eyes" per stick, and thi rtg to forty sticks per bundl e, thus
maki ng the total val ue of the bundl es allegedly destroyed to be between
$25 and $30.

60. Maria Maddock admtted that she was under the inpression
that she woul d recei ve sone sort of discipline for her action on My
26, e.g., asuspension, but did not think she woul d be term nat ed.
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taken agai nst the alleged discri mnatees was unduly severe, that other
enpl oyees who had engaged i n conduct as egregi ous had not received
dicipline as harsh. This evidence, consisting of disciplinary notices
I ssued to sone twel ve separate enpl oyees, was a mniscul e sanpling of
the two to three hundred such notices issued by respondent in the
peri od between Cctober 1, 1981 and June 18, 1984 whi ch General Counsel
subpoenaed and presunably reviewed. Wth mnor exception, these
notices provide little evidence of discrimnatory treatnent.

An examnation of the notices issued ot her enpl oyees reveal s,
I n nost instances the conduct for which the discipline was recei ved was
of adifferent nature than that given as the reason(s) for the
di scharges of the alleged discrimnatees. Work rule violations
occurring in the former exanpl es were, for the nost part, wthin the
anbit of the respondent's "discretionary,” rather than "nandatory"
di smssal policies.® For exanple, enployee Charles Marshall, on
Decenber 2, 1982, "left his assigned work w thout notifying the crew

| eader,"” a violation of discretionary rule 7, as stated on the form
Wien he failed to report for work for three consecutive days, each
failure resulted in the i ssuance of a separate disciplinary notice.

Fol lowing the third day of absence, Marshall was di scharged. %

61. The handbook states that the work rules in section 2
"are regarded as very serious infractions and are dealt wth
differently than the mnor rules. In the event they are violated, the
enpl oyee wll be termnated i mredi ately."

_ 62. According to respondent's personnel policies, the
receipt of three disciplinary notices wthin a six-nonth period
results in termnation.

-
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Rogelio Garcia, in January 1983, received a warning notice
for fighting on the job. This would seema violation of a "second
section” rule (nunber 4) . Garcia was not discharged. H's case appears
to be sonewhat of an aberration. No background evi dence was i ntroduced
to explain the discrepancy between this ostensible violation of a
nmandatory dismssal rule and the continued retention of the enpl oyee.

Carrel Edward Hart "m ssed work"™ on four consecutive days in
| ate Decenber, 1982 without being terminated. & As reflected in
respondent's witten phone nenos produced in evidence, Hart called in
on the second day of his absence: the notation "si ck" appears on the
nessage. On the warning notice that Hart received, it is witten that
he "cane back to work wthout Dr. excuse (sic), "™ and that "procedure
was explained to Carrel." Hart's probl emwas obviously of a different
dinension than that of the alleged di scri mnatees.

A disciplinary notice issued to Esaya Gonzal ez refl ects that
she arrived thirty mnutes late to work on Novenber 24, 1982, then |eft
the work area without authorization in violation of section 1, rule 7.
She was not termnated i nmedi atel y but on Novenber 29, after "not
calling in" follow ng her departure on the 24th, she was di schar ged.
Again, this enployee initially violated a "discretionary di smssal"
rule, thus differentiating her situation fromthat of the alleged

di scri m nat ees.

63. Hart's conduct mght be construed as a violation of
section 1 (discretionary dismssal) rule 15: "failure to informyour
supervi sor, forenan or office by tel ephone of other means when you are
unabl e to report to work."
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Ot her disciplinary notices produced in evidence described
situations which were |likew se dissimlar to those in the instant case.
These circunstances invol ved absences fromwork w thout notice,
tardi ness, and poor quality work. None of these situations involved
conduct of the caliber of which the alleged discrimnatees were
accused, and which they appear to have denonstrated. Rather than
evincing a discrimnatory notivation for the discharges herein, they
more readily denonstrate a certain consistency in the effectuation of
respondent's work rules. This is especially so when it is recalled
that General Counsel had at his disposal literally hundreds of
disciplinary notices fromwhich to attenpt to make his point, and chose
but a few not altogether

apposi te exanpl es. &

I11. LEGAL ANALYSI S AND CONCLUSI ONS

A Wre the Activities of the Alleged D scri mnatees "Concerted” and
Hence Subject to the Protections of the Satute?

The National Labor Relations Board, in Meyers Industries,
Inc., (1984) 368 NLRB Nb. 73, re-defined the concept of "concerted

activity" as it had been construed since Alleluia Qushion Co., (1975)

221 NNRB 999. Noting that the N. L. R. A. envisions "concerted" action in
terns of collective activity, i . e., the fornation of or assistance to
a group, or action as a representative on behal f of a group, (Myers

Industries, Inc., BNADaily Labor Report No. 6, p. E2 (1/11/84))

that Board held that in order to find enpl oyee activity to be
concerted, it shall require that the activity be engaged in "with or

on the authority of other enpl oyees, and not

64. See Bvidence Gode section 412.



solely by or on behalf of the enployee hinmself." Meyers, loc cit., p.

E-4. The National Board further stated that this revised standard nore
accurately placed on the CGeneral Counsel the burden of proving the

el ements of a violation, adding that "it will no |onger be sufficient
for the General Counsel to set out the subject matter that is of

al | eged concern to a theoretical group and expect to establish concert

of action thereby."® "Id."

As set out in Meyers, loc cit., p. E5, the elements of a

section 8(a) () violation (the NLRA equivalent to ALRA section

1153( a) ) consist of activity by an enpl oyee which is established to be
concerted; enployer know edge of the concerted nature of the activity;
proof that the activity was protected by the Act; and a show ng that
the adverse enploynent action at issue was notivated by the concerted
activity. "Meyers, loc cit, p. E-4. Lastly, the NLRB enphasized that

"individual enployee concern, even if openly manifested by severa

enpl oyees on an individual basis, is not sufficient to prove concert of

action." Myers, loc cit., p. E-5, enphasis in original

This Board specifically adopted the above National Board
standard for concerted activity, in Gournet Farns (1984) 10 ALRB No.

41, making it "applicable precedent” under ALRA section 1148.

65. Unhder Alleluia Qushion, supra, as indicated in the ALJ's
opi nion in Myers,a presunpti on was created that an individual engaged
in concerted activity where his/her conduct arose out of the enpl oynent
relationship and was a matter of common concern anong enpl oyees. The
presunption mght be rebutted by a show ng that the action was not nade
In good faith or was sinply "the idiosyncraci es of a super sensitive
i ndi vi dual whose concerns coul d not have been shared by ot her
[enpl oyees] in simlar circunstances."
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There, the Board found that an individual enployee, during a nmeeting
attended by fellowirrigators called by their foreman to announce a new
work rule, intended to enlist the aid of his fellow workers and
expressed concerns on behalf of this group. He therefore was engaged
in concerted activity at the neeting by protesting the rule change, and
was not merely expressing his personal individual dissatisfaction.®

Applying the foregoing principles to the instant case, it is
found that the alleged discrimnatees were nerely expressing individua
concerns when they wal ked off the job prematurely on May 26, and were
not engaged in concerted activity. The evidence denonstrated that many
of the discrimnatees' fellow crew menbers were in fact informed the
day prior of the anticipated change frompiece rate to hourly nethod of
paynent. %’ That sone enpl oyees may not have been told directly of the
change underscores the individualized nature of the alleged
di scrim natees' conplaints.

CGeneral Counsel made no show ng that the actions of the
al | eged discrimnatees were taken on behalf of, or with the authority
of, other enployees, or were engaged in with the object of inducing

some formof "group” activity other than that engaged in by

66. Utimately in that case the Board determned that despite
the enpl oyee' s concerted activity and his enpl oyer's know edge t her eof,
the enpl oyee' s di scharge one week |ater was not notivated by the
participation in. the activity but rather because the enpl oyee was found
to have been drunk on the job.

67. This finding is based on evidence that a nunber of crew
nenbers had brought their lunches with themthat day, as well as the
testinony of Bob Phillips and Patricia Lucio to the effect that they
personal |y appri sed workers on May 25 what they woul d be doi ng the
fol |l ow ng day.
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the all eged discrimnatees thenselves. To the contrary, the evidence
established that earlier in the day of My 26, workers had
gathered to discuss problenms with the change in work function and

payment method and had ostensibly authorized Rafael Gonzal ez® to

speak with management representatives about a possible nmodification of
the wage structure. Worker dissatisfaction was then expressed not in
terms of the problens created by the conpany's failure to informthem
of the change, but rather in terns of the nore arduous, and potentially
| ess renunerative, nature of the different job task to which they had
been recently assigned. Mnagenment responded by presenting the workers
with an alternative to the customary work schedule in order to

alleviate the workers' dissatisfaction.®

Raf ael CGonzalez demand that "the conpany pay ' us' the two
hotnrs~** for the failure to notify himof the change was nothing but a
personal reaction to his particular problem he hinself admtted that
he woul d have had to | eave at noon that day under any circunstances.
In contrast with the demand for a wage nodification, there was no

evi dence that the crew or anyone in it had authorized himto make this
proposal, nuch |ess stage a wal kout when the proposal was not
accepted. By wal king off the job Gonzalez and his wfe were not

denonstrating an intention to enlist group support for

68. For reasons expressed in the factual exposition supra, |
credit Rafael's testinony, rather than Mauser's, to the effect that it
was he, not Seve Qillen, who spoke to the supervisor around the tine
of the 9:00 a. m break.

69. Neverthel ess, a certain anwareness of the workers'
personal schedul i ng probl ens whi ch arose or their |ack of |unches was
apparent fromthe conpany' s responses, as the schedul i ng change
appeared tailored to neet these concerns.



hi s demand, but were engaging in an activity solely on their own
behal f. The root cause of their |eaving that noon was not to protest

the conpany's purported "change" ¥

i n working conditions wthout prior
notification, but was pronpted, according to their testinony, by the
necessity of looking after their child. &

Li kew se, the actions of Eduardo MVillegas were not designed
to enlist group support, nor were they taken on behal f of any group.
The lack of his participation in prior Ui on and other concerted
activities, and his conspi cuous absence both fromthe workers' 9:00
a. m neeting and the gathering of the crewat the bud trailer at noon,
bespeak an intent not to associate hinself wth concerted protest. H's
| eaving the job on May 26 was not the result of a dispute over working
conditions, but was caused by the fact that the enpl oyee he rode to

work with, Antonio (Gonzal ez, was al so | eaving at noon.

Mre difficult to analyze is the nature of the activities

70. The difference in work schedul es occasi oned by the shift
frompiece rate to hourly wage, as shown by conpany records, did not
result inasignificant difference in the length of the usual work day.
Enpl oyees on piece rate custonarily remained on the job for seven hours
or nore. However, as poi nted out above, when working on piece rate
Ierrpl oyees were permtted some |atitude in determning when they m ght

eave.

71. | amnot altogether convinced that the |ack of a
babysitter was the true reason why Rafael and Hortenci a Gnzal ez needed
to |l eave work at noon. This probl emwas not nade known to any
supervi sorial personnel at the tine, nor was it referred to in Rafael's
declaration filed wth the A. L. R. B. It appears to be an after-the-
fact contrivance pronpted, no doubt, by the realization that the
conpany was wlling to permt the noon departure of Juan and Hortenci a
Sanchez, who al so had a probleminvolving their child. There is nothing
to indicate that respondent woul d have declined to accept a simlar
ex_cusg fromthe Gonzal ezes had one been cont enporaneously and sincerely
Voi ced.



of Maria Maddock and Antoni o Gonzal ez. Their wal king off the job m ght
be viewed as an attenpt to denonstrate solidarity with Rafael and
Hortencia Gonzal ez. This Board has recogni zed the right of enpl oyees
to present grievances on matters affecting terns and conditions of

enpl oyment and to act concertedly in furtherance of that goal. (See
George A Lucas & Sons (1984) 10 AARB Nb. 33.) As stated in @ annini
and Del Charro (1978) 6 ALRB No. 38, "Wen an enpl oyee cones to the

aid of another worker involved in a dispute with a supervisor which
arises out of the enploynent relationship, this act constitutes
protected, concerted activity [citations] . . . . The law allows
enpl oyees | eeway in presenting grievances over matters relating to
their working conditions.” (See also Glden Valley Farming (1980) 8
ALRB No. 8. ) Nonethel ess, those cases, and the lines of NLRB

authority which they follow, generally involve verbal conduct, heated
argunments peppered with insults and obscenities, or picket |ine
(mi s)conduct. Here, the alleged discrimnatees were di scharged not
so much for what they said”? as for what they did: |eaving the job
site before the end of their shift.

Addi tionally, analysis along these |lines of the behavior of
Maddock and Antoni o Gonzal ez focuses nore on the question of whether

n E/

their activity was "protected rather than on whether it was

72. Despite the fact that some of the stated reasons for the
di scharge of Rafael Gonzal ez invol ved verbal conduct ("fal se renarks";
"using profane, abusive . . . language"; and " . . . bel | i gerency on
the job"), it is doubtful that these factors, absent other
consi derations, would renove this situation fromthe Act's protection.

73. This issue wll be treated bel ow



"concerted.” Under the Meyers Industries standard outlined above these

two enpl oyees engaged in an activity "with . . . other enployees."”
Their actions mght be construed as an attenpt to provide assistance to
agroup (i .e., Rafael and Hortencia Gonzalez) It thus m ght be argued
that their activity was in fact concerted.

Not wi t hst andi ng these consi derations, the National Board in
Meyers al so stated the qualification that "individual enployee concern,
even if openly manifested by several enployees on an individual basis,
is not sufficient to prove concert of action." In the instant
situation, lack of notification to certain individuals of a change in
schedul ing created probl enms of an individualized nature. Hortencia and
Raf ael Gonzal ez maintained that their probleminvolved the |ack of a
babysitter; Muddock and Antoni o Gonzal ez maintained that theirs was a
| ack of lunch. Even considering Haddock's sonewhat self-serving
statenment that her departure was occasioned by respondent's refusal to
accept the workers' wage demands, and was thus pronpted by a matter of
broad- based concern, the fact that no other enployees nmanifested
conplicity with her stance on wages woul d negate the inference that she
acted on their behalf. Accepting her words as the rationale for her
actions, her conduct can only be viewed, therefore, as an expression of
i ndi vidual dissatisfaction with, in her eyes, the conpany's refusal to
cone to terms. The conduct of Antonio CGonzalez can be simlarly viewed
as a manifestation of individual dissatisfaction with the then-current
state of affairs.

Al t hough the precedential underpinnings for the Board's
decision in B & B Farms (1981) 7 ALRB No. 38 have been substantially




eroded by the overruling, in Meyers Industries, supra, of Alleluia

Cushion, supra, and by this Board's "application" of the Meyers

precedent in Gournmet Farns, supra, an exam nation of the "constructive"

concerted activity theory enunciated in B & Bis instructive in
determ ning whether the actions of the alleged discrimnatees herein
m ght be deened concerted. This approach seenms to focus nmore on the
effects of the activity in question, rather than on the nunber of
i ndi vi dual s who participated by word or actioninit.

In B & B, atractor driver individually protested the |ack of
a specific lunch period during the tomato harvest. For the harvest the
conpany enpl oyed two tractor drivers whose tractors pulled the trailers
in which the tomatoes were taken fromfield to | oading area. Wile one
set of trailers, pulled by one driver, was being | oaded, the other
driver was essentially idle, "on call" waiting at the loading area for
the return of the first driver. The company's general policy was to
expect drivers to take their lunch during these slack periods, as
opposed to the regularly set break and | unch periods which the sorters
and harvester driver shared.

The Board held in B & B that the "constructive" concerted

activity principle/doctrine of Alleluia Cushion, supra, was

"applicable" precedent. Under this principle, the ostensibly

I ndi vidual actions of a single enployee are deened "concerted activity"
where these acts woul d necessarily affect other enployees simlarly
situated (such as conplaints to admnistrative agencies on matters

i nvol ving worker health and safety). The Board added the caveat,

however, that such precedent "should be applied wth caution



and precision.”

Exam ning the further extension of the Aleluia Cushion

"constructive" concerted activity theory in the NLRB cases Hansen
Chevrolet (1978) 237 NLRB 584 and National Wax Company (1980) 251 NLRB
No. 147, this Board declared in S & B that concerted activity mght be

found where an individual's protest "demanded a managerial reaction
whi ch woul d af fect other enployees in addition to the one protesting."”
The converse of this principle was al so noted, and utilized as the
basis for the ultimate finding of no violation in B & B, that no
concerted activity would be found where an individual enployee's
protest "did not foreclose the enployer fromreacting solely to the
i ndi vi dual enpl oyee. "

Turning to the instant case, the "protest"” occasioned by the
absence of prior notification to certain individuals of a
modi fication in work scheduling did not foreclose a nanageria

reaction which woul d solely affect those individuals.” The

noon-tine departures could have been excused, or the lack of a noon-
time neal could have been remedi ed by respondent's obtaining |unches
for those individuals, as it did in several instances. Thus, even if
some sort of "constructive" concerted action theory is applied herein
it would be unavailing to the alleged discrimnatees to characterize

their actions as concert ed.

74. The discrimnatees did not accept respondent's
proposal to exercise the option of |eaving work one-half hour early. In
contrast to their noon protest, nanageri reaction to the earlier
(9:00 a. m. ) protest did affect the work force as a whol e.



B. Assum ng Arguendo that the Noon Wl kout Constituted
"Concerted! Activity, Was that Activity "Protected?"

Inits strictest sense, "concerted activity" may involve
action taken by nore than one enployee -- "with . . . other enployees"
in the language of Meyers. Here, the five alleged discrimnatees
wal ked off the job at noon on May 26 nore or |ess en masse.

Not wi t hst andi ng the foregoing anal ysis under Meyers, if the action of
the five is considered "concerted,” it nmust also be deemed "protected,"”
under ALRA section 1152, in order for this enployer to be held
accountable for disciplining these enpl oyees as a result.

The evi dence denonstrates that each of the five
discrimnatees left the work site on May 26 with the clear intent to
return to work the follow ng day. Thus, they did not engage in a full-
blown strike or refusal to wthhold their services consistent with that
characterization, but rather engaged in an activity nore aptly
characterized as a partial strike, akin to a refusal to work overtime.
This Board has repeatedly held that the Act's protection does not
extend to enpl oyees who engage in activities designed to dictate their
own terns and conditions of enployment. (Sam Andrews Sons (1979) 5
ALRB No. 68; SamAndrews Sons (1983) 9 ALRB No. 24; cf. Pappas & Co.
(1979) 5 ARBMN. 52.)

Al though the Board has noted that under N. L. R. B. v. \ashington

Alumnum (1962) 370 U. S. 9, a one-time work stoppage "i s presuned
protected unless it is violent, unlawful, in breach of contract, or
indefensible,” it has adopted the NLRB test enunciated in Polytech
(1972) 195 NLRB 695, that enpl oyer counterneasures to activity such as
st oppages are perm ssible "when and only when the evidence denonstrates

that the stoppage is part of a plan or pattern
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of intermttent action which is inconsistent with a genuine strike or

genui ne perfornance by enpl oyees of work nornal |y expected of them by

the enployer.” (9 ALRB No. 24 at p. 17, quoting Pol ytech, supra;

enphasi s supplied). Here, there was nothing unusual about enpl oyees,
even when working by piece rate, torenain on the job until 1:45, as
the conpany proposed on May 26. The work was "work nornal |y expected
of them" A stoppage under these circunstances woul d hence be

unpr ot ect ed.

This Board has thus followed a |ine of NLRB precedent which
stands for the proposition that an "enpl oyee cannot continue in his
enpl oynent and openly or secretly refuse to do his work.” (N.L.R.B. v.
Local 1229 IBEW(1953) 346 U. S. 464.) In N L.R-.B. v. Kohler
Gonpany (C. A. 7 1955) 220 F. 2d 3, 35 LRRM 2606, the Qourt stated t hat

enpl oyees could not insist on remaining at work under their own terns
and conditions. As inthe instant case, "[i]t is not a situation in
whi ch enpl oyees ceased work in protest against conditions inposed by
the enpl oyer, but one in which enpl oyees sought to and intended to
continue to work upon their own notion of Wiich terns should prevail ."
(35 LRRMlat 2611.)

The Nnth Qrcuit in Shelley and Anderson Furniture Conpany “
N.L.R.B. (C. A 91974) 497 F. 2d 1200, 86 LRRM2619, listed four

criteria which needed to be net in order that enpl oyee concerted
activity be considered "protected': (1) the activity nust be a work-
related conplaint or grievance; (2) it nust further a group interest;
(3) it nust seek a specific renedy or result; and (4) the activity
shoul d not be unlawful or otherw se inproper. The phrase "otherw se

I nproper” was construed by the court to include actions
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whi ch were neither work nor strike, such as partial work stoppages.
"CGenerally, in order to be protected, the enployee nmust choose either
to be on the job and subject to the enployer's rules or be off the job
and bear the commensurate economc burden." (86 LRRM 2621.)

The recent NLRB case of Bird Engineering (1984) 270 NLRB No.

214 contains several parallels to the instant situation. There, the
enpl oyer pronul gated a "cl osed canpus” rule for its night shift which
prohi bited enpl oyees fromleaving its premses during their |unch
break. The rule was designed to prevent theft, tardy returns and
drinking during the lunch hour.

Four wel ding departnment enployees protested the
I mpl enent ation of the new "closed canmpus” rule of which they were
advi sed during the course of their shift. They were told by

managenment that the rule was effective i nmmediately, that perm ssion

to leave the facility would not be granted, and that anyone di sobeying
the rule would be termnated.”™ Another enployee, after |earning about
it, told respondent that the rule was unfair, and that he had no | unch
inside the plant. An additional enployee, after being warned by his

| eadman that he could be termnated for |eaving, asked a supervisor
for permssion to go to his vehicle parked outside to retrieve his
medi cation. The supervisor denied the permission. The enpl oyee
insisted on his need for the medication, and stated that if he would
not be permtted to obtainit, he should be given a termnation slip.

The supervisor obliged.

_ 75. The enpl oyees here were not so warned. | do not
credit Mauser's testinony to that effect.

A



Three of the four wel ders al so received termnation slips
after followng their pre-rule practice of punching out during
lunchtine. They decided on this course of action after nanagenent
initially inforned themof the rule. The fourth enpl oyee, a few days
| ater, together wth the enpl oyee who had no lunch wth himthe first
day, determned that the rule was contrary to state statute, and
punched out at lunch tine that day in preparation for |eaving the
bui lding. Wen they returned fromlunch, they were inforned they were
di sm ssed.

The National Board stated the followng in its decision,
applicable wth equal force to the instant case:

Wiile there is no question that the issue of [unch break policy
Is a condition of enpl oynent of common concern to all enpl oyees
and that there is a concerted el ement present in at |east five
of the si x di scharges which occurred here, we find that actions
of these enpl oyees were unprotected under the Act. These

enpl oyees did not engage in a strike, wthhol ding of work, or
ot her permssi bl e form of prot est to denonstrate their

di sagreenent w th Respondent's rul e. Instead they sinply chose
toignore the rule in direct defiance of the directions and
warni ngs of nanagenent. By treating the rule as a nullity and
followng their pre-rule lunchtine practice they did not
participate in a legitinate protected exercise but rather
engaged i n i nsubordi nati on. These enpl oyees were attenpting
both to remain on the |ob and to determne for thensel ves whi ch

ter gs Semd condi tions of enpl oynent they woul d observe. (Sip op.
p. 3.

Smlarly, wen the five enpl oyees concerned herein | eft the
work site at noon, they acted in defiance of a nanagenent directive.
Rat her than adopting a legitinmate formof protest to voi ce objection to
what they felt was the unfair inplenentation of a work rule, they
sinply chose to ignore the rule. Insubordination, the proffered reason
for discharge coomon to all the discharges, was thus established.

A ven the supportabl e ground for the termnations, the



prior well-established Union and concerted activities of four of the

five alleged discrimnatees™ could not, in the absence of proof of

disparate treatment, provide the essential "but-for" causationa
el ement to render the discharges unlawful.— (See Royal Packing Co.

(1982) 8 ALRB No. 48; Bruce Church (1982) 8 ALRB No. 81.)

That an enpl oyee is participating or has participated in union
activities "does not insulate himfromdischarge for m sconduct or give
himinmrunity from ordinary enployment decisions. (Royal Packing Co. v.

ALRB (1980) 10 Cal.App.3d 826, 831.) InJ &L Farms (1982) 8 ALRB

No. 46, the Board recognized that discrimnatory handling of worker
tenure mght manifest itself in the guise of superficially explainable
discipline. There, termnations were effectuated in response to
enpl oyee acts which previously had resulted only in the issuance of
“warning" slips. Since the discipline received by the discrimnatees
was harsher than was customary, the Board concluded that the discharges
could only have been explained as retaliation for participation in
prior concerted, protected activities.

Here, by contrast, insufficient proof was adduced that
theoretically non-Union or "non-active" enployees were treated nore
leniently for |like offenses. Although two exanples were shown of

enpl oyees who left the work site wi thout perm ssion and who were not

76. Mari a Maddock, Raf ael and Hortenci a Gonzal ez, and
Antoni o Gnzal ez.

_ - 77. 1t may go far in explaining the decisive, perhaps
I npul sive, reaction to the schedul i ng change, however



i mredi atel y discharged,”? given the literally hundreds of disciplinary
notices issued by respondent over a period of several years, an adverse
i nference could be drawn that these exanples proved the exception
rather than the rule.

Additional ly, leaving work without permssion was not the only
ground cited as a basis for the dismssals. The cunulative
effect of additional work rule violations, particularly in the cases of

Antoni o and Rafael Gonzal ez,™ provided anple legitimte bases

for the discharges.

That the proffered rationales for the discharges have
evidentiary support likewse mlitates against a finding, urged by the
General Counsel, that the discharges were pretextual. This is so
notw t hstanding the fact that abusive |anguage uttered in the context
of a grievance discussion mght not, standing alone, provide a |awful
basis for discharge (see analysis, pp. 41-42, infra), and that the

val ue of the property allegedly destroyed was arguably de m ni nus.

~ 78.  They were di scharged subsequently for three
consecut i ve absences.

_ 79. Al the conpany's wtnesses unifornty testified that
Antoni o and Raf ael had destroyed their budwood and it was di scar ded
VWrker wtnesses uniformy testified that the budwood was returned
inanornmal, non-destructive fashion. Despite reservations |
expressed regarding Maser's credibility, | amunabl e to concl ude
that the destructive conduct did not in fact occur. The _

i nconsi stences in Rafael Gonzal ez' recitation, noted thoughout this
opi nion, also pronpt reservations as to his particular credibility.
In regard to the budwood incident, the testinony of a disinterested
w tness woul d have been of - assistance in resolving this conflict-
Wien faced wth a direct conflict in the testinony, absent

addi tional evidence to shed light on the truth of the natter, the
General Qounsel has not net his burden of proof. (S. Kuramura
(1977) 3 ARBN. 49.)



V. RECOMVENDED ORDER

It is recommended that the conplaint herein be dismssed in

et A@%@

Its entirety.

DATED. February 22, 1985

MATTHEW GOLDBERG
Admini strati ve Law Judge
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