Salinas, Galifornia

STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD
ROYAL PACKI NG COVPANY,

Respondent , Case Nos. 79- CE 409- SAL
79- (& 417- SAL
and
UNl TED FARM WRKERS OF AMERI CA, 12 ALRB No. 25
AFL-A Q (8 ALRB No. 16)
Charging Party,
and

FRANCI SCO LCPEZ,
Chargi ng Party.

SUPPLEMENTAL DEQ S AN AND OCRRECTED (RDER

h July 23, 1986, the Board issued an Oder To Show Cause
Wiy Board Shoul d Not Reopen Conpliance Case in 8 ALRB No. 16 and
QO der Backpay for Francisco Lopez. Both General (ounsel and
Respondent each tinely filed a response to the order to show
cause.
I n the underlying proceedi ngs, the Admnistrative Law Judge
(ALJ) held that, in violation of Labor Gode section 1153( a) , Y
Respondent unl awf ul | y di scharged Franci sco Lopez and all the nenbers
of one celery crewfor engaging in protected concerted activities. As
a renedy, the ALJ recommended that all the discrimnatees, including
Lopez, be reinstated and made whol e for any | osses incurred as a

result of Respondent's unl awful conduct.

1. Al section references herein are to the California Labor
Code unl ess ot herw se specifi ed.



On review, the Board affirnmed the rulings, findings, and concl usions
of the ALJ and adopted his reconmended order, with nodifications. In
its remedial order, the Board ordered Respondent to reinstate the
members of the celery crew and Francisco Lopez to their former or
substantial |y equival ent positions. In that portion of its order
providing that the discrimnatees be made whole for the economc

| osses suffered as a result of their discharge, the Board omtted
Lopez' s name, thereby providing makewhole only for the nenbers of
the celery crew. The Board has determ ned that the om ssion of
Lopez's nane from Paragraph 2b of its order in Royal Packing Co.
(1982) 8 ALRB No. 16 was clerical error.

That determnation is based on the follow ng factors:

First, the Notice to Agricultural Enployees, attached to the Board's
Deci sion and Order -- which Royal Packing was ordered to distribute
and post, and which was also read to the Conmpany's enpl oyees —
indicated that Francisco Lopez would be reinstated and reimbursed
for any loss of pay due to his discharge. Second, the ALJ had

provi ded backpay and reinstatenent for Lopez in his decision and
proposed order, and there is no factual or legal analysis in the
Board's decision in 8 ALRB No. 16 which woul d support the concl usion
that the Board had thereafter deliberately decided to omt backpay
for Lopez. Thus, the only reasonable conclusion is that the Board

I nadvertently omtted Lopez's nanme from Paragraph 2b of the Oder in
8 ALRB No. 16. Finally, the Board' s decision in Royal Packing Co.
(1982) 8 ALRB No. 48 offers persuasive evidence of the Board's

intent to award backpay to
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Lopez.gl

Oh the basis of the above, the record as a whol e, ¥ and
the responses fil ed by Respondent and General Counsel, we find that
the omssion of Francisco Lopez's name fromthat portion of the order
in 8 ALRB No. 16 which provided for backpay for those discrimnatees
whomwe found to have been unl awf ul | y di scharged by Respondent was
clerical error.

Paragraph 2b of our previous Oder is hereby corrected
LI

HEErrrrrry
HEErrrrrry

2. The Board' s decision in Royal Packing Co., supra, 8 ALRB Nb.
48 has a confusing history. After issuance of the Board' s decision
in Royal Packing Co., supra, 8 ARBNo. 16, FRoyal Packing filed a
petition for wit of review _beyaI Packing Co. v. Agricultural Labor
Relations Bd., Gase No. 1 dvil No. A016719.) The Board requested a
remand in order to reconsider the evidence upon which it based its
finding that Royal Packing had unlawful Iy di scharged Franci sco Lopez.
The Board received an order fromthe Court of Appeal remandi ng the
case to the Board, and thereafter issued its decision in Royal Packing
Co., supra, 8 ALRB No. 48. In that decision, the Board again found
that the Gonpany unl awful Iy di scharged Lopez, and the Board al so
added Lopez's nane to the Paragraph 2b of the Oder, noting that the
order was substantially identical to that issued in 8 ALRB No. 16.
Sone ten nonths later, the Gourt of ADppeal issued a second order
indicating that the prior remand order was inadvertently sent to the
Board due to clerical error, and that, since the prior order had not
been filed with the clerk or entered in the mnutes, it was
ineffective, The court went on to deny the request for remand. The
Board was w thout jurisdiction to issue its order in 8 ALRB No. 48
since the case was before the Court of Appeal. That order is void
and the Board today has issued an order vacating its Decision and
Qder in Royal Packing Co., supra, 8 ALRB No. 48.

3. Neither Respondent nor General Counsel pointed to any facts
in the record whi ch woul d suEport a concl usi on that the Board
del i beratel y decided to wthhol d the backpay renmedy from Lopez. Nor
did either Party_ cite to any Board decision in which the Board has,
w t hout expl anation, ordered reinstatement but not backpay.
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and that Qder is replaced by the fol |l ow ng. 4/
R
By authority of Labor Code section 1160.3, the
Agricultural Labor Rel ations Board hereby orders that Respondent
Royal Packing Gonpany, its officers, agents, successors, and assigns
shal | :
1. CGease and desi st from

(a) Dscharging, laying off, or otherw se
discrimnating agai nst, any agricultural enployee in regard to hire
or tenure of enploynent or any termor condition of enpl oynent
because he or she has engaged in any concerted activity protected by
section 1152 of the Act.

(b) Inany like or OOrel ated manner interfering
wth, restraining, or coercing any agricultural enployee(s) in the
exercise of the rights guaranteed themby Labor Code section 1152.

2. Take the followng affirmati ve acti ons which are
deened necessary to effectuate the policies of the Act.

(a) Imediately offer to the enpl oyee- nenbers of
cel ery harvest crew no. 1 who were di scharged on or about GCctober
23, 1979, and to Francisco Lopez, full reinstatenent to their forner
j obs or equival ent enpl oynent wthout prejudice to their seniority
or other enploynent rights or privileges.

(b) Mike whol e the enpl oyee- nenbbers of cel ery

harvest crew no. 1 who were not rehired to work for cel ery harvest

4. It should be noted that, wth the exception of Lopez's
rei nstatement, Respondent has conplied with the provisions of the
Board's previously issued order inthis natter.
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crew no. 2 for any |oss of pay and other econom c | osses they have
suffered as a result of their discharge on or about Cctober 23,
1979, and make whol e Francisco Lopez for any |oss of pay and ot her
econom c | osses he incurred as a result of his discharge on or about
November 2, 1979, > reinbursenent to be made accordi ng to the
fornula stated inJ & L Farms (1980) 6 ALRB No. 43, plus interest

thereon at a rate of seven percent per annum

(c) Preserve and, upon request, make available to
this Board and its agents, for exam nation, photocopying, and
ot herwi se copying, all payroll records, social security paynent
records, tine cards, personnel records and reports, and all other
records relevant and necessary to a determnation, by the Regiona
Director, of the backpay period and the amount of backpay due under
the ternms of this Order.

(d) Signthe Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(e) Mil copies of the attached Notice, in al

appropriate |anguages, within 30 days after the date of issuance

5. The attached Notice to Agricul tural | oyees is a duplicate
of the Notice attached to the Board's earlier decision in 8 ALRB Nb.
16, which Notice was presunably nai |l ed, posted and read to
Respondent' s enpl oyees. The Notice erroneously indicates that Lopez
was di scharged on or about Novenber 7, 1979, rather than on Novenber
2, 1979. Therecord herein indicates that Lopez was di scharged on
Novenber 2, 1979, and we so found when we adopted the ALJ' s Tinding
on that point. The error in the date on the Notice cannot affect
Lopez's right to recei ve backpay for the period beginning wth the
date of the unlawful discharge.
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of this Oder, to all enployees enpl oyed by Respondent at any tine
during the period fromJanuary 1980 until the date on which the said
Notice is mailed.

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 consecutive days in conspi cuous
places on its property, the period and places of posting to be
determned by the Regional Drector, and exercise due care to
repl ace any copy or copies of the Notice which nay be altered,
def aced, covered, or renoved.

(g) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate |anguages, to its enpl oyees on conpany tine and property
at time(s) and place(s) to be determned by the Regional Director.
Fol I owi ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees nay have concerning this Notice
or enployees' rights under the Act. The Regional D rector shal
determne a reasonable rate of conpensation to be paid by Respondent
to all nonhourly wage enpl oyees in order to conpensate themfor time
| ost at this reading and during the question-and-answer period.

(h) Notify the Regional Drector in witing, within
30 days after the date of issuance of this Oder, of the steps

Respondent has taken to comply therewith, and continue to report

LEEEEErrrrrrrrr
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periodically thereafter, at the Regi onal
full conpliance is achieved.

Dat ed: Decenber 4, 1986
JON P. MCARTHY Menber JORGE

CARR LLQ Menber

PATR K W HENN NG Menber
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NOTI CE TO AGRI QULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
dfice, the General (ounsel of the Agricultural Labor Rel ations Board
Issued a conplaint that alleged that we had violated the law After
a heari ng at whi ch each side had an oRportunl ty to present evidence,
the Board found that we did violate the | aw by disc ar%l_ng the

M1lal obos crewon or about Qctober 23, 1979, and by dischargi n?
Franci sco Lopez on or about Novenber 7, 1979. The Board has told us
to post and publish this Notice. V¢ wll do what the Board has
ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and al |
farmnorkers these rights:

1. To organi ze yoursel ves;

2. Toform join, or help unions;, _

3. To votein a secret ballot election to decide whether you want a
uni on to represent you; _ _

4, To bargain wth your enpl oyer to obtain a contract covering your
wages and wor ki ng conditions through a union chosen by a najority
of the enpl oyees and certified by the Board,

5. To act together wth other workers to help or protect one
anot her; and _

6. To decide not to do any of these things.

VEE WLL NOT interfere wth, or restrain or coerce you in the exercise
of yourtal ght to act together wth other workers to hel p and prot ect
one anot her.

SPEAQ H CALLY, the Board found that it was unlawful for us to

di scharge the M| | al obos crew because they participated i n a concerted
work st oppage over wages on or about (rtober 23, 1979. The Board al so
found that it was unlawful for us to discharge Franci sco Lopez
because of his concerted protests over worki ng conditions on or about
Novenioer 7, 1979.

VE WLL NOT hereafter discharge or lay off any enpl oyee for
engagi ng i n such concerted actlivities.

VE WLL reinstate the M|l al obos crew and Franci sco Lopez to their
forner or substantially equival ent enpl oynent, wthout |oss of
seniority or other privileges, and we wll reinburse themfor any pay
or other noney they have | ost because of their discharge, plus
interest conputed at 7 percent per annum

Dat ed: ROYAL PACKI NG COMPANY

By:

(Representati ve) (Title)

| f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor _

Rel ations Board. One office is located at 112 Boronda Road, Sali nas,
California 93907. The tel ephone number is (408) 443-3161.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.



CASE SUMWARY

Royal Packi ng Conpany 12 ALRB No. 25

(UFW 79- CE- 409- SAL,
79- CE-417- SAL
(8 ALRB No. 16)

BOARD DECI SI ON

The Board found that the om ssion of discrimnatee Francisco Lopez's
name fromthat part of its order in Royal Packing Co.(1982) 8 ALRB
No. 16 which provided for backpay for quloyees unl awf ul | y di schar ged
bK Respondent was clerical error. The Board based its conclusion
that the omssion was clerical error on (1) the Notice to
Agricul tural Enpl oyees attached to the decision and order in 8 ALRB
No. 16 which indicated that Lopez woul d be reinbursed for any | oss

,0f pay due to his discharge, and ( 2) the fact that the ALJ provided
for reinstatement and backpay for Lopez, and the Board' s decision
does not include any factual or |egal analysis supporting a .
conclusion that the Board had thereafter deliberately decided to omt
backpay for Lopez. Lastly, the Board found that its how vacated
decision in Royal Packing Co. (1982) 8 ALRB No. 48 offered

ersuasi ve evidence of the Board' s intent to provide backpa% for
Lopez. After determning that the error was clerical, the Board
I ssued a suppl emental decision and order correcting its prior order
in 8 ALRB No. 16, to provide for backpay for Francisco Lopez.

* *x %

This Case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB

* % %



