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STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

S&JRANH, INC. ,

Respondent, Case Nb. 84- (& 168-D

and

UN TED FARM WORKERS OF 12 ALRB No. 32

AMERI CA, AFL-QA Q

—_ N N e e N N N N N

Charging Party.

DECI SI ON AND ORDER

This matter has been submtted to the Agricultural Labor
Rel ati ons Board (ALRB or Board) pursuant to section 20260 of the
Board's regulations. (Cal. Admn. Code, tit. 8, § 20100, et seq.) The
United Farm Workers of America, AFL-CIO (UFWor Union), S & J Ranch,
Inc. (S&J), and the General Counsel have filed a stipulation of
facts and have waived an evidentiary hearing before an Admnistrative
Law Judge. The case involves a "technical" refusal to bargain engaged
in by the Respondent to obtain judicial review of the certification of
the UFWas the exclusive bargaining representative of Respondent's
empl oyees issued by the Board in S &J Ranch, Inc. (1984) 10 ALRB No.

26. Y
.

1—/_A certification is not a "final order" of the Board within
meani ng of 'Labor Code section 1160.8. It is therefore not sub to
direct judicial review. Only by "technically" refusing to bargain
may an enpl oyer obtain court review of the basis for Board's finding
that an unfair labor practice (i .e., arefr bargain with the
certified representative) has been conmt (N shikawa v. Mahony (1977)
66 Cal . App.3d. 781.)



h CGctober 22, 1982, an election was hel d anong
Respondent ' s workers under the expedited strike el ection
procedures of section 1156. 3( a) 2/ (case no. 82-RG7-P). The
strikers were olive pickers nomnally enpl oyed by Ro Del Mr, Inc.
(RDM). S &J, the enployer naned in the petition, is aland
nanagenent concern whol |y owned by a M nnesota cor poration whi ch has
been operating for nore than twenty years. S & J contracts to
provide cultivation, rmaintenance, and operations services for

. . . . 3/
various crops on various farns owned by interrel ated conpanies. =

In
1982, S & J engaged ROMto harvest ol ives on three such properti es.
The el ection resulted in 220 votes for the UFW 60 votes for
no union, and 115 unresol ved chal | enged bal lots, for a total of 395
votes. Respondent filed objections to the el ection which nay be
grouped into two basic categories: objections centering on the
identity of the statutory enpl oyer of the olive pickers, and those
concerned wth the conduct of the electionitself. Wile the
objections in the forner group were set for hearing before an

Investigative Hearing Examner (I HE), those in the latter were

2 Section 1156. 3 provi des:

|f at the tine the election petitionis filed a majority of

t he enpl oyees in the bargaining unit are engaged in a strike,
the board shall . . . atten;p_t to hold a secret ballot election
within 48 hours after the filing of such petition."

Al'l section references herein are to the California Labor Code
unl ess ot herw se specified.

¥ The corporation which owns S & J is also the general partner in
three land-owning limted partnerships which, as client-owners, have
engaged S & J.
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dismssed by order of the Executive Secretary. 4

The |HE determned that S & J was the statutory enpl oyer of
the olive harvesters. This finding was affirned by the Board in S &
J Ranch, Inc., supra, 10 ARB No. 26, and the UIFWwas certified as

the excl usive bargaining representative of S&J's agricultural

enpl oyees. O June 9, 1984, Respondent filed a tinely request for
reconsi deration. Wile contesting the statutory enpl oyer finding, S
& J also argued that the certification should be anended. The
certificationin S&J Ranch Inc., supra, 10 ALRB No. 26, provided

that the UFWwas the excl usive representative of all S & J enpl oyees.
However, prior to the el ection, the parties had agreed that the unit
woul d be conposed only of S & J enpl oyees in Madera Gounty. The
Notice and Drection of Hection contains the sane |[imtation. S &
J has operations and enpl oys workers in three areas whi ch are not
contiguous wth its Midera operations: Fresno/ Tulare, Kings, and
Kern Gounties. The workers in these areas did not receive notice of
the el ection, were not naned on the eligibility I'ist, and did not
vote or participate in the election.
A 'so on June 9, the Lhion requested that negotiati ons

begin. Inresponse, S&J fornally notified the Uhion on June 27

Y The parties at the objections hearing stipulated that all of
the issues set would turn on the question of whether the supplier of
the harvest workers, ROM coul d be consi dered a custom harvester or
a | abor contractor and concomitant | y, whether RDOMor S & J, as one
who engaged a | abor contractor, was the statutory enpl oyer of the
harvest workers. These obj ectl ons included all egations of i nproper
i ncl usion of ROMenpl oyees in the unit, commngling of the ballots
of S &J and RDMenpl oyees, conducting a 48-hour election when S & J
enpl oyees were not on stri ke and conducti ng an el ection when S & J
was not at 50 percent of peak.

12 ALRB No. 32 3.



of its pending request for reconsiderati on? July 18, the
Executive Secretary deni ed the Enpl oyer's request for reconsideration
and suggested that " . . . any issues |left unresol ved regardi ng the
appropriate unit nay be raised pursuant to a petition for unit
clarification."

O July 30, the UWFWagai n requested bargai ning. The
foll ow ng day Respondent inforned the UPWthat it was refusing to
bargain in order to test the validity of the certification and asked
the UFWfor its cooperation in expediting anticipated unfair |abor
practice proceedi ngs. O August 20, Respondent agai n asked the
UFW's cooperation in this latter regard. In the week foll ow ng, on
August 28, the URWfiled charge nunber 84-CE168-D, alleging that S &
J was refusing to bargain. The Board' s field examner requested a
statenent of position fromRespondent's attorneys on Septenber 24.
They replied tw days | ater, stating that an expedited hearing was
desirabl e shoul d a conpl aint issue, and that the Enpl oyer was
planning to file a unit clarification petition which, it suggested,
shoul d be consolidated wth the UP case. The Petition for Uhit
Qarification (case no. 84-UG2-D was filed on Cctober 2.

In the nonths that fol |l owed, Respondent's representatives
wote to ALRBinvestigators, repeatedly expressing their desire to
expedite the unfair |abor practice investigation. On May 1, 1985,

I n case no. 84—LD—I-F,§/ the Certification of

5 A proof of service reflects that the request for
reconsi der ati on had been served on the UFWon June 9.

% case no. 84-UG|-F and 84-UG 2-D were sti pul ated to be the
sane case.
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Representative was anended to |imt the bargaining unit to "all
agricultural enployees enpl oyed by the Enployer in Madera County" as
originally stipulated.

The conplaint in the instant matter issued on April 19,
1985. On Novenmber 12, 1985, the parties agreed to a stipulated set
of facts. After the subm ssion of briefs, the matter was
transferred to the Board on Decenber 23.

Respondent has refused to neet and bargain with the
certified bargaining representative in order to obtain judicial
review of its elections objections. Respondent has thereby engaged
in a per se violation of Labor Code sections 1153( e) and 1153(a).
(Lab. Code 8 1155.2; see also MFarland Rose Production, Co., et al.
(1980) 6 ALRB No. 18; Masaji Eto Ranch, et al. (1980) 6 ALRB No.
20; Joe G Fanucchi & Sons, et al. (1986) 12 AARBNo. 8 NRBv. Katz
(1962) 369 U.S. 736 [50 LRRM2177].)

Thus, the issue presented by this case is whether to apply
t he makewhol e renedy for Respondent's "technical" refusal to
bar gai n!
Inc. v. Agricultural Labor Relations Bd. (1979) 26 Cal.3d 1

[160—GCal-—Rptr. 710]. 8/ Makewhol e relief is appropriate when

pursuant to standards set forth in J. R Norton Co.,

" General Counsel's compl aint did not seek nmakewhol e relief.
However, it is clear that it is the Board's prerogative, if not
obligation, to determne the appropriateness of this remedy even in
t he absence of a request by the General Counsel. (Harry Carian Sales
v. ALRB (1985) 39 Cal.3d 209; D Papagni Fruit Co. (1985) 11 ALRB
No. 38.)

8 ppsent facts such as those we found compelling in T. Ito & Sons
Farns (1985) 11 ALRB No. 36, this Board, like the National Labor
Rel ations Board ( NLRB), does not relitigate representation case
I ssues presented in subsequent unfair |abor practice

[fn. cont. on p. 6]
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an enployer, in deciding to contest the validity of a certification,
adopts a litigation posture which is either unreasonabl e or not
pursued in good faith. (J. R Norton Co. (1980) 6 ALRB No. 26.)

As no evidence was presented on the second, or "good faith" aspect of

the Norton test, the appropriateness of awardi ng makewhol e turns on

t he reasonabl eness of the enployer's litigation posture.

As a threshold nmatter, Respondent's position regarding the
scope of the bargaining unit was reasonable. The parties agreed
prior to the election that balloting woul d take place solely anong
t hose workers enpl oyed by Respondent in Madera County. The Notice
and Direction of Election reflects this agreenent, and only those
enmpl oyees in Madera County were afforded the opportunity to
participate in the election. The nanes of enployees from areas other
than Madera County were not included on the eligibility |ist.

The report of the Regional Director, issued pursuant to the
unit clarification petition, states that the renai nder of
Respondent's operations were geographically noncontiguous with the
Madera site(s), had no functional integration with the operation in

Madera, were under separate supervision, and had no interchange

[fn. 8cont.]

proceedinPs where there was neither newy discovered or previously
unavai | abl'e evidence nor a claimof extraordinary circunstances.
(See generally, D Papagni Fruit Co., supra, 11 ALRB No. 38, and
cases cited therein on p. 6; Miranaka Farns (1986) 12 ALRB No. 9. )
No such evidence or circunstances exist here. Thus, notw thstanding
t he concl usions reached bel ow concernlnP the "reasonabl eness" of
Respondent's |itigation posture in chal enPJng the certification
PreV|oust | ssued by the Board, that certification will remain in
orce and effect.

12 ALRB No. 32 6.



of enpl oyees or equipnent wth the Madera operation. Fnally, the
Union did not oppose the limtation placed on the unit description
sought by Respondent. Nonetheless, the Board Decisionin S &J
Ranch, I nc., supra, 10 ALRB No. 26 certified a unit which

enconpassed al |l of Respondent's enpl oyees.

The issue of the proper unit designati on was rai sed by
Respondent at its earliest possible opportunity in the request for
reconsideration filed after S &J Ranch, supra, 10 ALRB No. 26

issued. In denying the request, the Executive Secretary suggested
that a unit clarification proceeding mght be the appropriate avenue
for contesting the unit description.

As indicated by the chronol ogy and correspondence
followng the issuance of S & J Ranch, supra, 10 ARB No. 26, the

i ssue of the scope of the bargaining unit was inextricably woven
into the fabric of Respondent's overall "technical" refusal to
bargain. Its initial request for reconsideration of the Decision
raises the i ssue, and Respondent attenpted to consolidate the unit
clarification petition wth the unfair |abor practice proceedi ngs
herein. Further, Respondent's letter of March 18, 1985, to ALRB
agents investigating the refusal to bargain charge, specifically

states: one of the reasons S & J Ranch has been refusing to
bargain in good faith is because of the unit clarification issue. "
The NLRB rule is that resort to the unit clarification
process does' hot absol ve an enpl oyer of its duty to bargai n when the
issue is solely the placenent in the unit of certain enpl oyees, and

the basi c appropriateness of the unit is not in

12 ALRB No. 32 7.



question.gl (May Departrent Stores (1970) 186 NLRB 86 [ 75 LRRM

1308], at fn. 5.) Here, the issue is closer to a question of the
basi ¢ appropriateness of the unit since the Board certified a unit
whose scope differed fromthe unit that was stipulated to by the
parties and found appropriate by the Regional Director.

The unit certified by the Board consisted of all of S &

J' s enployees, as required by section 1156.2 in the absence of a

finding of two or nore noncontiguous geographi cal areas. ¥

According to the Regional Director:

The Kings Cbunty, Fresno-Tul are and Kern County Qperations
are, respectively 85, 65 and 140 mles fromthe Petitioner's
Madera County operation. There are approximtely 77

agricul tural enpl oyees enpl oyed at these three ( 3) _

| ocations, with separate and distinct supervision. There is
no evidence that these enpl oyees, either on a tenporary or
permanent basis, transfer to or_interact with the enployees
at the Madera County operation.

YnrB precedent is in accord. In Paul W Bertuccio dba Bertuccio
Farns (1984) 10 ALRB No. 16, the ALJ, whose decision was affirned by
the Board, noted that the filing of a petition for unit clarification
does not suspend the duty to bargai n over the enpl oyees in question.

1% 1he Agricultural Labor Relations Act (Act) provides that the

appropriate bargaining unit consists of all agricultural enpl oyees of
an enpl oyer unl ess the enpl oyees work in two or nore nonconti guous
geogr aphi cal areas, in which case the Board shall determne the
appropriate unit or units (section 1156. 2.)

EJS_ee, Regional Drector's Report [regardi ng Respondent's

petition for unit clarification], at p. 8 whichis nade a part of
the record in the instant case pursuant to the parties' stipulations.

12 ALRB No. 32



Wiile we hold that the Board's certification of a statew de
unit did not suspend S & J's duty to bargain (in light of the fact
that the Board affirmed the validity of the election), Respondent was
under st andabl y confused as to whether its obligation was to bargain
on the basis of a statutory unit
certified by the Board or on the basis of the unit noticed for 127

el ection by the Regional D rector.?

Respondent never accepted the inclusion in the unit of
wor kers enpl oyed in other than its Madera County operations. Evidence
of its reasonableness In asserting this contention is clear fromits
agreenment with the Union regarding the scope of the unit, an
agreenent which was not recognized in the Board's initial Decision
Further indications of the reasonabl eness of Respondent's stance are
the acceptance by the Regional Director of Respondent's position in
his unit clarification report and the ultinmate affirnmance by the
Board of the Regional Director's concl usi ons. 2/ As Respondent

mai ntained a litigation posture

12 t hough Respondent here is not absolved of its duty to
bargain, it is inportant to note that Respondent's posture differed
significantly fromthat adopted by the enployer in Bertuccio, supra,
10 ALRB No. 16. The enployer there, in seeking to exclude certain
| abor contractor enpl oyees fromthe bargaining unit, maintained a
position inconsistent with its initial acceptance of the inclusion
of these enpl oyees and adopted a stance which was legally neritless
and specifically found to have been interposed in bad faith as a
means of avoiding its obligation to bargain.

E/C‘onpare Houst on Chronicle Publishing (1961) 130 NLRB 1243

[ 47 LRRM 1477] enforcenment denied on other grounds (5th Cir. 1962)
300 P.2d 273 [ 49 LRRM 2782] where the NLRB found respondent coul d
not reasonably contend that the unit certified by the Board was at
variance with the unit stipulated to by the parties.

12 ALRB No. 32 9.



whi ch was reasonable,gy at least until the unit clarification

I ssue was resolved, no makewhole award should be inposed for the
period up to and including the anendnent of the certification on My
1, 1985. %

V¢ now turn to the question of whether Respondent's
litigation posture wth regard to other el ection objections was
reasonabl e and therefore precl udes a nakewhol e anward for the period
subsequent to the amendnent of the certification. It has been our

policy not to award nmakewhol e in situations involving

¥ arguing that it was not reasonable for the enployer to

refuse to barPain pendinﬂ determ nation of the scope of its
bargai ni ng obligation, the dissent refuses to concede the .
reasonabl eness of the enployer's litigation posture at the sane tine
that it admts the enployer was right. (See p. 30 where the dissent
concedes S & J' s objections were meritorious.) It nust not be
forgotten that the unit erroneously certified by the Board
enconpassed enpl oyees who never had the opportunity to vote.

1as further evidence of the interrelationship between

Respondent's refusal to bargain and its petition for unit
clarification, Respondent's reply to the Union's initial request for
negotiations cited the Conpany's then recently filed Request for
Reconsi deration. Respondent raised the unit description issue as an
integral part of its Request.

I n denyi ng the Request for Reconsideration, the Executive Secretary,
as previously noted, suggested that Respondent file a petition for
unit clarification in order to obtain possible relief fromthe

all egedly incorrect unit designation. Thus, by pursuing the
suggestion of the Executive Secretary, Respondent was in effect
foreclosed fromraising the unit issue in the subsequent unfair

| abor practice proceed|ngs. That this approach was of concern to
Respondent is reflected by |anguage in its petition for unit
clarification that, "[ B] y this petition..., S&Jreserves all of
its objections to the el ection.... [Without waiving its objections
S & J has submtted their Petition for Unit CGarification in order
t% expedite the processing of the technical refusal to bargain
charge....'

It woul d be anonul ous and indeed grossly unfair to inpose
makewhol e liability during the period when Respondent, in good
faith, was pursuing an avenue of review proposed by the Board
itself, through the Executive Secretary.

10
12 AARB No. 32



"novel " legal theories or issues in close cases that raise inportant
I ssues concerni ng whether an election was conducted in a way that
protected the enployees' right of free choice. (See, e.g.,J R
Norton v. Agricultural Labor Relations Bd., supra, 26 Cal.3d 1; Adanek
and Dessert, Inc. (1985) 11 ALRB No. 8, affd. (1986) 78 Cal.App. 3d
970.)

Respondent's refusal to bargain is grounded in election
obj ections which fall into two broad categories: (1) the identity
of the statutory enployer and ( 2) the conduct of the election.

The Board acknow edged that the statutory enployer issue
was a cl ose case. The Board determned that RDM the supplier of
harvesting enpl oyees, was not a "nere" |abor contractor. Rather, the
Board characterized RDM as a "labor contractor pl us." 1% The Board
found it necessary to resort to a weighing of policy considerations
in accordance with Rivcom Corp. v. Agricultural Labor Relations
Bd., supra, 34 Cal.3d 743, to determne whether S *& J or RDM had

the "substantial long-terminterest in the ongoing agricultural

operation."

HErrrrrrr

16/ Section 1140.4( c) excludes farmlabor contractors fromthe

statutory definition of "agricultural enployer,” and deens the
enpl oyer who engages a | abor contractor the errpl oyer of the
enpl oyees whomthe contractor supplies. The Board early devel oped
the "custom harvester" concept to describe an ent er prise whi ch not
only supplied | abor, "but sonething nore as wel | . ( Kot chevar
Brothers (1976) 2 ARB Nb. 45. Qustom har vest er s, as contrast ed
wth "mere" |abor contractors, are considered the agricul tural
enpl oyer of their enpl oyees. (See generally, Tony Lomanto ( 1982) 8
ALRB Nb. 44; RvcomQrp. v. Agricultural Labor Rel ations Bd.
(1983?1 34 Cal.3d 743. In S&J Ranch, Inc., supra, 10 ALRB'No.

e Board specifically noted that while not disagreei n?_wt_h t he
|HE s ulti mate concl usion on the issue, it questioned his finding
that ROMwas a "nere" | abor contractor.

11.
12 AARB No. 32



Since this issue created a close case, we find it was not
unreasonabl e for Respondent to contest the UFW s certification. The
fact that Respondent did not prevail on the issue is not
determnative of whether its position was reasonable. (Norton
supra. )

Finally, even though the Executive Secretary dism ssed
various el ection objections regarding the conduct of the election,
we find that Respondent's challenge thereto, which formed part of
the basis for its refusal to bargain, was not unreasonable. A though
the Board approved the dismssal of the objections, the California

Supreme Court cautioned in Norton, supra, that the fact that the

Board finds that Respondent has not established a prina facie case
(and that review ng courts subsequently affirmthe Board's
concl usi ons) does not necessarily justify the inposition of
makewhol e.

Respondent's chal l enge to the conduct of the election
concerns extensive el ectioneering which occurred in the quarantine

/

areal” near the polls. Declarations filed by Respondent aver

Y The quarantine area, one mle square, was so large as to be

virtual Iy unmanageabl e. However, much of the conduct conplained of
occurred in close proximty to the voting booth.

The cases cited by our colleague in his concurrence/di ssent reqard|ng
el ectioneering conduct (see p. 22) are factually distinguishable
fromthe instant case. They involve conduct of 'shorter duration,

| ess pervasiveness or %reater remoteness fromthe polls than that

whi ch occurred here. The totality of the conduct here arguably
created a disruptive atnosphere where voters were not left free from
interference in the final nonents before voting and were thus
deprived of the opportunity to carefully reflect on the choices faced
inthe election inmediately before casting their ballots.

12.
12 ALRB No. 32



that |arge groups of voters carried UFWflags into the quarantine
area; voters wearing UFWenbl ens were wal king through the voting area
as close as 10 or 1.2 feet fromthe voting booth; authorization cards,
ostensibly to be used as identification, were distributed to persons
waiting in line to vote; and enployees had to wait in line to vote
for as long as several hours, thus prolonging their exposure to the

| nproper el ectioneering. This Board has declined to apply the

"| aboratory

condi tions" standard under which NLRB representation elections are

scrutinized for objectionable conduct 2¥ because it deternined

that conditions peculiar to agriculture make adherence to this
doctrine unrealistic and that "sone deviation fromthe ideal does
occur in representation cases." (D Arriqo Bros, of California
(1977) 3 ALRBNo. 37.) Instead, the ALRB has utilized the rule set
forth in NLRB v. Aaron Bros. Corp. (hereafter Aaron Bros.) (9th Cir.
1977) 563 F.2d 409 [ 96 LRRM3261]: ". . . where it is alleged that

the acts or conduct of the voting unit enployees, or other third

parties, before or during the election, warrant setting aside the

el ection," it nust be determned whether these acts, or the failure
of Board agents to control them "created a situation so coercive or
di sruptive, or so aggravated, that a free expression of enployee
choice with respect to representation was i npossible." (Pl easant

Val | ey Vegetable Co-op. (1982) 8 ALRB

@(See Ceneral Shoe Corp. (1948) 77 NLRB 124 [21 LRRM1337] .)

13.
12 ALRB No. 32



N 82a p 12.)Y

A though the Pl easant Valley case opted for the standard
articulated in Aaron Bros, supra, 563 F.2d 409, rather than that
stated in Boston Insul ated Wre and Cabl e Systemv. NLRB (hereafter
Boston Insulated Wre) (1982) 259 NLRB 1118 [ 109 LRRM 10811, affd.
Boston Insulated Wre and Cable Systemv. NLRB (5th Cir. 1983) 703
F.2d 876 [113 LRRM 2243], 297 the factors exanined i n Boston

Insulated Wre, supra, in determning whether to set an el ection

aside as a result of poll site electioneering are relevant to either
standard. Those factors are:

. whether the conduct occurred within or near the polling

pi ace, ...the extent and nature of the alleged
el ectioneering, ...whether it is conducted by a party . . .
or by enployees, ... and whether the electioneering is

conducted within a designated ' no electioneering area’ or
contrary to the instructions of the Board agent.

In the instant case, the alleged el ectioneering occurred in
close proximty to the polls, over an extended period of time and
i nvol ved very visible acts in support of the UFW \Wile we adhere to
our position that the conduct was not sufficient to warrant setting

aside the election, we find that it was

¥ A'so, like the national board, the ALRB considers m sconduct
bK a party nore destructive of an appropriate el ection atnosphere
than conduct by a nonparty. (Takara International, Inc. (1977) 3
ALRB No. 24; see also NLRB v. Ceorgetown Dress Corp. (4th Cir.
1976) 537 F.2d 1239 [ 92 LRRM 3282][; NLRB v. Mnroe Auto Equi pnent
Co. (5th Cir. 1972) 470 F.2d 1329 [81 LRRM2929].) Inthe
i nstant case, individuals involved in the poll-site electioneering
were not shown to be agents of the Union under the "apparent
authority" doctrine enunciated in San Diego Nursery Co., Inc. _
(1979) 5 ALRB No. 43. Their conduct in reference to the election is
therefore eval uated under the nore |enient standard.

@/( See Pleasant Valley Vegetable Co-op., supra, 8 ALRB No. 82,

dis. opn. of Menber MCarthy.)

14
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not unreasonable for Respondent to refuse to bargain to test the
Union's certification since under either Aaron Bros., supra,
563 F. 2d 409 or Boston Insulated Wre, supra, 259 NLRB 1118

Respondent had arguable grounds for its litigation position.gy

W find that a "close case" resting on |egal theories which
have reasonabl e support in precedent is presented by both the
statutory enployer issue that was set for hearing and the
el ectioneering objections that were dismssed by the Executive

Secretary.gy W therefore conclude that nmakewhole relief is not
23/

appropriate in this case. =

2l gee also NLRB v. Carrol | Contracting & Ready Mx (5th Cir.

1981) 636 F.2d 111 [ 106 LRRM 2491] where the NLRB set aside an

el ection on the ground that two former enpl oyees wore "vote
Teansters" signs on their hats and had cards pinned on their shirts
with an "X" marked in a "Yes" box and stationed themsel ves where
enpl oyees lined up to vote.

22/ The dissent misconstrues the maj ority's position regarding

the election objections. The majority has not relitigated the

obj ections. W have affirmed the certification and find only that S

g J was not unreasonable in litigating to test the Board's previous
eci si on.

28/ The di ssent incorrectly indicates that the majority is

excusing Respondent's refusal to bargain. To the contrary, the
majority has found that S & J had a duty to bargain and that it
falled to meet that duty. W have determned only that the refusa
to bargain was not based on unreasonable grounds and that nakewhol e
I's therefore not warranted.

The agpropriateness of awarding makewhole is to be determned on a
case-by-case basis. Qur conclusion here in no way signals that we
will "decline to award makewhole in virtually everé t echni cal
refusal to bargain case" as charged by our fellow Board menmber in
his concurrence/dissent. To the contrary, the Board majority has
al ready awarded makewhole in a technical refusal to bargain case
earlier this year. (See Joe G Fanucchi & Sons/Tri-Fanucchi Farns
(1986) 12 ALRB No. 8. )

15.
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CRDER

By authority of Labor Code section 1160. 3, the
Agricul tural Labor Relations Board (Board) hereby orders that
Respondent S & J Ranch, I nc., its officers, agents, successors, and
assigns, shall:

1. Cease and desist from

(a) Failing or refusing to nmeet and bargain
collectively in good faith as defined in section 1155.2( a) of the
Agricultural Labor Relations Act (Act), wth the United Farm Wrkers
of America, AFL-C O (UFW as the certified exclusive bargaining
representative of its agricultural enployees,

(b) Inany like or related manner interfering with,
restraining, or coercing any agricultural enployee in the exercise
of the rights guaranteed them by section 1152 of the Act.

2. Take the following affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) UWoon request, neet and bargain collectively in
good faith wth the UFWas the certified exclusive collective
bargai ning representative of its agricultural enployees wth respect
to the said enployees' rates of pay, wages, hours of enploynent, and
other ternms and conditions of enploynment and, if agreement is
reached, embody such agreenent in a signed contract.

(b) Signthe Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into
appropriate | anguages, reproduce sufficient copies in each | anguage

for the purposes set forth hereinafter.

HErrrrrrr
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(c) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and places of posting to be determned by the
Regional Director, and exercise due care to replace any Notice which
has been altered, defaced, covered, or renoved.

(d) Provide a copy of the attached Notice, in all
appropriate | anguages, to each enpl oyee hired by Respondent during
the 12-nmonth period follow ng the date of issuance of this Oder.

(e) Ml copies of the attached Notice in all
appropriate languages, within 30 days after the date of issuance of
this Order, to all of the agricultural enployees enpl oyed by
Respondent at any tine fromJuly 31, 1984, until the date of this
Order, and thereafter until Respondent recognizes the UFWand enters
into good faith negotiations with the UFWupon the Union's timely
acceptance of Respondent's offer to bargain.

(f) Arrange for a representative of Respondent or a
Board agent to read the attached Notice,, in all appropriate
| anguages, to all of its agricultural enployees on conpany time and
property at time(s) and place(s) to be determned by the Regi ona
Director. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and management, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Director shall determne a
reasonabl e rate of conpensation to be paid by Respondent to al
nonhourly wage enpl oyees in order to conpensate themfor time | ost

at this reading and question-and-answer period.
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(g) Notify the Regional Orector, in witing,

within 30 days after the date of issuance of this Oder, of the
steps Respondent has taken to conply wth its terns, and continue to
report periodically thereafter, at the Regional Drector's request,
until full conpliance is achi eved.

| T 1S FUIRTHER CROERED that the certification of the United
FarmWrkers of Arerica, AFL-A O as the col | ective bargai ni ng
representative of the agricultural enployees of SJ Ranch, Inc. is
hereby extended for one year fromthe date of issuance of this Qder.
Dat ed: Decener 30, 1986

JYRL JAMES- MASSENGALE, Chai rperson 2/

JON P. McCARTHY, Menber

GRECCRY L. GONOT, Menber

Z' The si gnatures of Board nmenbers in all Board deci sions appear

wth the signature of the Chairperson first, if participating,
fol | oned bK the signatures of the participating Board nenbers in
order of their seniority.
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MEMBER CARRI LLQ Concurring and D ssenti ng:
| agree with the mgjority's determnation that S & J Ranch
Inc. violated sections 1153( e) and (a) of the Agricultural Labor
Rel ations Act (Act or ALRA) by refusing to bargain with the United
Farm Workers of America, AFL-CIO (UFWor Union). However, |
disagree with the majority's decision that S & J's workers shoul d
not be made whole for the economc | osses they sustained as a result
of Respondent's unlawful refusal to bargain. For the reasons set out
bel ow, | woul d award makewhole for the period fromMy 1, 1985 --
the date on which the Agricultural Labor Relations Board (Board)
anended the certification -- until such time as S & J begins to
bargain in good faith and thereafter bargains to contract or inpasse.
Li ke ny dissenting colleague, | disagree with the
majority's conclusion that Respondent's objections to the scope of
the bargaining unit in the Board's Certification of Representative

were "inextricably woven into the fabric of Respondent's overal
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“technical’ refusal to bargain.” (S &J Ranch, Inc. at p. 7.)

There was no real dispute between Respondent and the Union as to the
scope of the bargaining unit; indeed/ the Union stipulated to a unit
conposed of the Madera County enployees of S & J at the preelection
conference and never opposed either S & J's request for
reconsideration or its unit clarification petition. Respondent's
chal l enge to the election did not, then, turn on its question as to
the scope of the bargaining unit in the certification, which was in
any event resolved in response to S & J's unit clarification
petition. Mreover, S & J refused to bargain even after the Board
anended the certification

| am however, reluctant to award nmakewhole prior to the
Board's anmendment of the certification. The certification issued in
S &J Ranch, Inc. (1984) 10 ALRB No. 26 covered "al |l agricultura
enpl oyees of S & J Ranch in the State of California." Pursuant to

that certification, S & J was required to bargain over the terms and
conditions of enploynment as to all of the Conpany's enpl oyees,

rather than just its Madera County work force, despite the fact that
the election had been directed only in the smaller unit pursuant to
the stipulation of the parties. In light of the discrepancy between
the Regional Director's notice and direction of election and the
ultimate certification issued by the Board, it is difficult to
characterize Respondent's challenge to the scope of the Board's
certification as unreasonable. That Respondent had |egitimte
questions as to the scope of the certification is shown by the
Board' s subsequent anendment of the certification. Thus, even
though | do not believe that S & J woul d have bargained with



the UFWeven in the absence of a question as to the scope of the
certification, | would decline to award nakewhole for the period
June | 1984 through My 1, 1985.

An award of nakewhole for S&J's refusal to bargain after
the Board' s anmendnent of the certification is clearly indicated.

The Gonpany's litigation posture was sinply not reasonable, and the
maj ority's contrary conclusion runs counter to established Board
pr ecedent .

To the extent that ny dissenting coll eague suggests that it
is per se unreasonabl e for a litigant to continue to press el ection
obj ections whi ch the Executive Secretary and the Board have
summarily dismssed, | disagree. However, in this instance
Respondent has consistently failed to present even a col orabl e
argunent that the Executive Secretary erred in summarily di smssing
the bul k of Respondent's objections to the conduct of the el ection.
The majority fails to explain how in the circunstances herein,
Respondent's continued litigation of objections which did not even
state a prinma facie case of msconduct tending to affect the outcone
of the election can be terned reasonabl e.

A though the majority points to three objections as
evi dence of the reasonableness of S&J's litigation posture, those
three di smssed objections do not even invol ve conduct whi ch woul d
have tended to affect the outcone of the el ection. Thus, even
assumng that |large groups of voters did carry flags into the one
mle square quarantine area or that voters wore UFWenbl ens while in

the voting area, such conduct woul d not constitute
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grounds for setting aside the election. (See e. g., GCeorge A Lucas S
Sons (1982) 8 ALRB No. 61, ALJD p. 91; Cuwla Vista Farns, |nc.
(1975) 1 ALRB No. 23, p. 40; Veg-Pak, Inc. (1976) 2 ALRB No. 50,

p. 7; Lancer Corp. (1984) 271 NLRB 1426, fn. 3, ALJD, p. 1446 [117

LRRM 1220] .)y Nor do allegations that authorization cards were

distributed to voters waiting in line to cast their ballots, absent
some showi ng of fraud, constitute grounds for setting aside the
el ection. Lastly, the allegation that enployees may have had to
wait in line for as long as several hours, in the' absence of a
show ng that such a wait disenfranchised an outcome-determnative
nunber of potential voters, also fails to state grounds for setting
aside the election. Indeed, in this case, Respondent's declarations
only indicate that 17, out of a possible 554 eligible voters, failed
to vote due to the long wait at the voting site.

Respondent's continued litigation of the foregoing
di sm ssed objections is unreasonable. S & J' s deficient declarations

either (1) do not present a "close" case of election

Un though the majority finds these cases distinguishable, it
cannot be disputed that both the NLRB and ALRB have found t hat
wearing union insignia while waiting inline to vote does not
constitute grounds for setting aside an election. Wsing a simlar
anal ysis, carrying a UPWflag into the pol ling area cannot be said to
constitute grounds for setting aside an election. And, the nere fact
that a |arge nunber of prospective voters wore union buttons or
carried UFWflags cannot serve as a basis for overturning the
el ection absent a show ng that such displays of partisanship tended
to affect the outcone of the el ection. None of Respondent's
declarations indicate that the display of buttons or flags was
coercive or tended to affect the outcone of the election. Under such
circunstances, it cannot be said that it was reasonable for S&J to
continue to litigate its el ecti oneering obj ections.
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m sconduct or (2) fail to allege conduct tending to affect the
outcone of the election. Nor do the objections raise novel |ega

I ssues. The majority's finding of a reasonable litigation posture
based on the dism ssed el ectioneering objections is directly contrary
to well-established Board precedent. (E.g. D Papagni Fruit Co
(1985) 11 ALRB No. 38; (Ceorge A Lucas & Sons (1984) 10 ALRB No. 14;
Robert J. Lindeleaf (1983) 9 ALRB No. 35; and Ron Nunn Farms (1980)
6 ALRB No. 41.) The logical extension of the majority's analysis of

t he di sm ssed objections in this case would result in a decision to
decline to award makewhole in virtually every technical refusal to
bargain case. Surely this was not what the Supreme Court intended in
J. R Norton Co. v. Agricultural Labor Relations Bd. (1979) 26 Cal.3d
1[160 Cal.Rptr. 710].

| agree with ny dissenting colleague in his analysis of

Respondent's |itigation posture with respect to the enployer identity
I ssue. For the reasons expressed both in his dissent and in the
majority opinion in San Justo Ranch/Wrick Farnms (1983) 9 ALRB No.
55,2f | would find that S & J's continued litigation of

nghe Board's decision in San Justo Ranch/Wrick Farns, supra,
was upheld in part and reversed in part in the unpublished decision
in San Justo Ranchlwgglck Farms v. Agricultural Labor Relations Bd.
Cctober 30, 1986, se No. A024698; a petition for reviewin the
Supreme Court is currently pending.

To the extent that the majority's analysis in San Justo Ranch/Wri ck
Farms, supra, 9 ALRB No. 55, engendered sone confusion with its

anal ogy to the standard for judicial review of National Labor
Relations Board (NLRB) unit determnations, it is inportant to note
that the najorltr did not rely on National Labor Relations Act (NLRA)
precedent in analyzing the enmployer's litigation posture. Rather, in
assessing the reasonabl eness of the enployer's continued |itigation
of the enployer identity issue

[fn. cont. on p. 6]
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the enpl oyer identity issue both failed to present a close case as to
the validity of the election as an expression of enpl oyee free choi ce
and served no policy under the ALRA

Dat ed: Decener 30, 1986

JARE CARR LLQ  Menber

[fn. 2cont.]

after the expert agency had ruled on the question, the Board found
that its determ nation of such matters would be entitled to
consi derabl e deference fromthe California courts, just as the
federal courts defer to NLRB unit determ nations. nasmuch as NLRB
unit determnations and ALRB resol utions of enployer identity issues
both involve a flexible, case-by-case approach which focuses on
practical realities in resolving sonetines difficult or conplicated
olicy issues, the majority's analo%g was both accurate and useful
t was, however, only an analogy to NLRA precedent. The mpjority
aﬁplled the Supreme Court's Norton test in awarding makewhole in
that case, just as both | and ny dissenting colleague do in
determ ni ng makewhole to be appropriate in this case.
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MEMBER HENN NG D ssent i ng:

Over four years ago, we conducted an el ecti on anong the
agricultural enployees of S &J Ranch (S & J). Those farmworkers
overwhel mngly selected the ULhited FarmVWrkers of Awerica, AFL-A O
(UAW as their bargai ning representative, authorizing the UFWto
bargain on their behalf wth their enpl oyer regardi ng the wages,
hours and terns and conditions of their enploynent at S&J. S &J
chose to avoid bargaining wth the certified representative and
i nstead sought review of our decision certifying this election.

By repudi ating the powerful renedial tools availabl e under
the Agricultural Labor Relations Act (ALRA), ny col | eagues have
decided today that S & J's unlawul refusal to bargain shoul d not be
subjected to any significant risk and that no realistic conpensation
be assessed. To understand the fallacy of ny col | eagues' position,
sone di scussion of the legislative history of the National Labor
Relations Act (NLRAY) and the ALRA i s
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required.

In both the NLRA and the ALRA, representation (or election)
decisions are not final admnistrative orders, and are not,
therefore, subject to imediate appellate review To obtain
appellate review, the parties to our election proceedi ngs nust await
the issuance of an order predicated upon the election, such as an
order to bargain collectively with elected representatives. (See 8§
1158, 1160.8 of the ARAY §9(d), 10(b) of the NRA 29 U. S. C.
88 159(d), 160(b).) This convoluted procedure was designed to avoid
delay in the designation of a bargaining agent. The drafters intended
that the election decision, a prelimnary determnation of whether a
bargai ning representative has majority support in the designated
bargai ning unit, should not be delayed by |ong appeals, at |east
until the bargaining obligation had been inposed. This
determ nation of congressional intent was explained in Arerican
Federation of Labor (AFL) v. N. L. R. B. (1940) 308 U. S. 401 (60
S.Ct. 300).

Section 9(d) [29 U.S.C. §159(d)] of the bill nakes

clear that there is to be no court review prior to the

hol di ng of the election, and provides an excl usive,

conpl ete, and adequate remedy whenever an order of the

Board nade pursuant to section 10(c) [29 U.S.C. §
160? c)] 1s based in whole or in part upon facts certified
followng an el ection or other investigation pursuant to
&xuan%c) [29 U.S.C. §159(c)]. The hearing
required to be held in any such investigation provides an
aﬁpropr|ate saf equard and opportunity to be heard. Since
the certification and the record of the investigation are
required to be included in the transcript of the entire

record filed pursuant to section 10(e) or (f) [29 U.S.C.
§160(e), (f)] the

YAl ~code sections are to the Galifornia Labor Gode unl ess
ot herw se st at ed.
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Board's actions and determ nations of fact and |aw in

regard thereto will be subject to the same court review

as is provided for its other determ nations under sections

20 R0 8 2 R il 1P

Sess., p. 23.

Id. 308 U. S. at 410, n. 3 (60 S.Ct. at 304-305 n. 3).

Wien the ALRA was enacted, the California Legislature
al so desired to avoid | engthy preelection proceedings. To
acconplish this aim the authors of the ALRA duplicated the
convol uted appeal process and revised the election challenge
provi si on. Z
However, the procedure devi sed has been singul arly

i nadequat e i n avoi ding significant periods of delay fromthe date of
the determnation that an election is appropriate to the start of
actual bargaining, the ultinate goal of the ALRA and NLRA
Enpl oyer s¥ routinel y chal lenge el ection results under the ALRA and
the national act, thereby delaying the I egal obligation to bargain
col lectively for years while the admnistrative and appel | ate revi ew
processes wend their way to conpl etion. Recognizing the debilitating
effect of long del ay between the assertion of organizing strength by
a certified representative and actual good faith bargai ni ng between
that representative and the enpl oyer, the Galifornia Legislature
granted this Board a significantly broader renedial authority than
possessed by the national board. InJ.R. Norton (1978) 4 ALRB N\b.

39, we decided

2 See sections 1158 and 1160 of the ALRA

zUhion, rival uni on, and decertification petitioners have no
readi |y avail abl e statutory nethod to obtai n appel | ate revi ew of
adver se agency determnations in representation proceedi ngs.
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toutilize this broad renedial authority, and directed that a
“"technical " refusal to bargain warranted the award of an order
directing the enpl oyer to make whol e its enpl oyees for any | osses of
pay and economc benefits incurred by the enployer's refusal to
bargain wth the certified union. V¢ reasoned that since the
enpl oyer was causing the delay by its refusal to accede to our
previ ous representati on decision, it should bear the costs of the
del ay.

The Galifornia Suprene Gourt reversed and renanded the
decision, finding that a blanket rul e awardi ng the significant
bar gai ni ng nmake whol e renedy agai nst all enpl oyers seeking revi ew of
el ection determnati ons was an abuse of our renedi al discretion.
Specifically, the Gourt hel d:

On renand, the Board nust determne fromthe totality of the
enpl oyer' s conduct whether it went through the notions of
contesting the el ection results as an el aborate pretense to
avoi d bargai ning or whether it |itigated in a reasonabl e good
faith belref that the union woul d not have been freely

sel ected by the enpl oyees as their bargai ning representative
had the el ecti on been properly conducted. V¢ enphasize that
this holding does not 1 nply that whenever the Board finds an
enpl oyer has failed to present a prina facie case, and the
finding is subsequentl%/ uphel d by the courts, the Board nay
order nake-whol e relief. Such decision by hind-sight woul d

I npermssibly deter judicial reviewof close cases that raise
I nportant issues concerni ng whet her the el ection was
conducted in a nanner that truly protected the enpl oyees'
right of free choice. As discussed above, judicial reviewin
this context is fundanental in providing for checks on

adm ni strative agencies as a protection against arbitrary
exercises of their discretion. n the other hand, our

hol di ng does not nean that the Board is deprived of its nake-
whol e power by every col orable claimof a violation of the

| aboratory conditions of a representation el ection: it nust
apP_ear that the enpl oyer reasonably and in good faith

ble ieved the viol ati on woul d have affected the outcone of the
el ecti on.
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In short, a per se renedy is inpermssible in this setting.
Not only are there degrees of violations (citation omtted)
but, nore fundanental Iy, other factors peculiar to Iabor

rel ations may outwei gh the appropriateness of nake-whol e
relieve in particular cases. (QGtation omtted.) The
Board's renedial powers do not exist sinply to reallocate
monetary | oss to whomever it considers to be nost deserving;
they exist as appears fromthe statute itself, to effectuate
the policies of the Act.

J.R. Nortonv. Agricultural Labor Relations Bd. (1979) 26
Cal . 3d 1, 39-40.

On remand, the Board determned that the makewhol e renedy
was still appropriate, even under the case-by-case anal ysis inposed
by the Suprene Gourt. (J. R. Norton (1980) 6 ALRBNo. 26. )

My col | eagues, purporting to apply the above standard,
perceive three bases for denying the use of our powerful remedial
tools in the present matter. Wile they spend a great deal of tine
on the "question" of the appropriate unit, that basis for their
determnation is easily rejected, and is in fact rejected by their
own decision. (See S &J Ranch, Inc. (1986) 12 ALRB No. 32, at p.
8 n. 9. ) Respondent's obligation to bargain extends to an
appropriate unit. (Labor Code 88 1153(e), 1156, and 1156.2; see
al so Sumer Peck Ranch, Inc. (1984) 10 ALRB No. 24; Exeter Packers,
Inc. (1983) 9 AARBNo. 76.) In Paul W Bertuccio dba Bertuccio
Farns (1984) 10 ALRB No. 16, the ALJ, whose decision was affirned by
the Board, we noted that the filing of a petition

for unit clarification does not suspend the duty to bargain over
t he enpl oyees in question.y

Y The majority suggests that May Departnent Stores Conpany (1970)
186 NLRB 86 [ 75 LRRM 1308] supports the proposition that when the
basi ¢ appropriateness of the unit is at issue, the duty to bargain
may well be suspended. (S & J Ranch, Inc., supra, at

[fn. cont. on p. 31]
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As we stated in Exeter Packers, Inc. (1983) 9 ALRB No. 76,

the ALRAis drafted to |imt our authority to designate bargaining
units smaller than all the agricultural enployees in the state. (See
also, Harry Tutunjian & Sons (1986) 12 ALRB No. 22, Prohoroff Poultry
Farns (1983) 9 ALRB No. 68; Baker Brothers (1985) 11 ALRB No. 23;
Qeamof the CGop (1984) 10 ARBNo.43.) Here, the UFWpetitioned

for the broad, statutory unit and for reasons never made part of the
representation record, the apparent unit in which the election was
conducted was sonewhat snaller. Absent demonstration by the party
objecting to the statutory unit of factors raising questions
concerning the scope of the bargaining unit, we lack discretion to

desi gnate other than a broad, conprehensive unit. (Exeter Packers,

supra.) Hence, our certification in this nmatter and the rejection of

S&J's notion for reconsideration.

Regardl ess of this procedural history, however, S & J still
had an obligation to bargain over sone bargaining unit. No matter
how meritorious its objections to the unit may have been, they do not

justify a refusal to bargain. (Paul W Bertuccio, supra.) No

argument can credi bly be made that the issue of the scope of the

bar gai ni ng here had any inmpact upon the conduct of
[fn. 4cont.]

pp. 8-9.) In My Departnent Stores, the NLRB found an enpl oyer's
refusal to bargain based solely upon the sq%Fe of the appropriate
unit to be an unfair |abor practice, and did not nerit _
reconsideration after being settled in the election proceeding. The
NLRB granted the general counsel's notion for sunnar% judgnment on the
enpl oyer's previously resolved unit questions and su stantlallg
extended the initial period of certification. (Muy Deparment Stores,
supra, 186 NLRB at 88. ) As such, the facts of this case are at best
mar gi nal support for the principle asserted by the majority.
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this election. M colleagues' finding that S & J' s unit questions
are interrelated with its election objection nmust accordingly be
rejected. (See S & J Ranches, supra, at p. 10, n. 15.)

The majority finds that S & J's election objections
concerning el ectioneering also warrant repudiation of our renedial
ability to restore the injured enployees to their pre-refusal to
bargain strength. It is inportant to note the posture of these
el ection objections. The UFWwon this election by a nmargin of nearly
4 to 1. The burden inposed upon S & J to set aside such an electora
mandate is a heavy one. (Bright's Nursery (1984) 10 ALRB No. 18;

J. R. Nortonv. ALRB, supra, pp. 12-19.) S &J's election objections,

di scussed by the majority here, were all dismssed by the Executive
Secretary for failure to present evidence which, if true, would
result in sufficient grounds to refuse to certify this election.
Therefore, S &J's justification for its unlawful refusal to
bargain is that we abused our discretion by affirmng the Executive

Secretary's dismssal of election objections. (J.R. Norton v. ALRB,

supra, 26 Cal.Sd at 9. ) W developed the rules regarding di sm ssal
of election objections to avoid the wasting of |limted agency
resources by hol di ng neani ngl ess hearings on all egations, which, even
I f established, would not be legally sufficient to set aside an
election. (See, e.g. Dyestuffs Chemcal, Inc. v. Henng (8th Gr.
1959) 271 F.2d 281, 286.) Arequirenent that a hearing be held only

I f based upon substantial and naterial facts is "not only proper but
necessary to prevent dilatory tactics by enployers or unions

di sappointed in el ection

12 ALRB No. 32
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returns . . . ." (NLRBv. Ar Control Products of St. Petershurg,
Inc. (5th CGr. 1964) 335 F.2d 245, 249.) V¢ determned no such

hearing was warranted here and, normally, do not relitigate our

el ection determnations in unfair |abor practice decisions. Since S
& J cannot be said to have raised neritorious objections to the
election (the majority does not argue that our prior dismssal of

t hose objections was an "arbitrary admnistrative action"),
makewhol e shoul d be applied to fulfill the conpeting conpensatory ains
of restoring enpl oyees to bargaining health and di scouragi ng
frivolous election challenges pursued as a dilatory tactic. (J.R.
Norton v. ALRB, supra, 26 Cal.3d at p. 29.)

My col | eagues have determned that the el ection
obj ections were neritorious, or at |east nearly neritorious,
because S & J coul d make a "reasonabl e" (but not persuasive)
argunent that another standard of evaluating poll site
el ectioneering shoul d have been applied. They state:

In the instant case, the alleged el ectioneering occurred in
close proximty to the polls, occurred over an extended
period of tine and involved very visible acts in support of
the UFW Wile we adhere to our position that the conduct
was not sufficient to warrant setting aside the election, we
find that it was not unreasonable for Respondent to refuse to
bargain to test the union's certification since under either
Aaron Brothers, [v. NRB (9th Gr. 1977) 563 P.2d 409] or
Boston Insulated Wre, [ (1982) 259 NLRB 1118, affd. (5th Gr.
1983) 703 F.2d 876] Respondent had arguable grounds for its
litigation position.

S &J, supra at pp. 14-15. (footnote omtted).

No public interest in judicial review can be found in
permtting such dilatory tactics by the enmployer in continuing to

assert objections to the el ection which ny col | eagues have agreed
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are neritless. Mkewhole should not be denied on this basis.
Turning to the final rationale proffered by the mpjority
for their failure to award effective renedial relief, they state
that the admttedly close question of the identity of the statutory
enpl oyer supports their conclusion. Even if the litigation posture
of S & J consisted solely of its disagreenent with our extensive
treatnment of the statutory enployer issue and was not encunbered
with the above dilatory arguments, such a disagreenent shoul d not
permt S &J to freely avoid its bargaining obligations. ( See,
e. g., Coment, Enployee Rei nbursenent for an Enployer's Refusal to
Bargain: The Ex-Cell-0 Doctrine (1968) 46 Tex.L.Rev. 758, 770.)

The determ nation of the statutory enployer, a m xed
question of fact and policy, goes to the 'heart of election
responsibilities of this Board. (See Boire v. G eyhound Corp.
(1964) 376 U. S. 473, 481-82[84 S.Ct. 894].) Wile legal questions

may arise, they generally arise peripherally, and the issue cones

framed as one of weighing policy concerns and factual findings to
determ ne who has the significant long terminterest in the ongoing

agricultural enterprise. (See, e.g., Sahara Packing (1985) 11 ALRB

No. 24.) Qur determnations in this area are accorded consi derabl e
deference by Courts. (Phel ps Dodge Corp. v. Labor Board (1941) 313

U.S. 177, 194161 S.Ct. 845]; J.R. Norton v. Agricultural Labor
Rel ations Bd., supra, 26 Cal.3d 1, 38; RvcomCorp. v. Agricultural
Labor Relations Bd. (1983) 34 Cal.3d 743, 756-757.) The fact that

we viewed the matter as a close factual and policy issue because of
Ri o Del
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Mar's enployer-like attributes neans that S & J received a full and
fair evidentiary hearing with the opportunity to raise all of its
many arguments in favor of finding Ro Del Mar to be the statutory
enpl oyer. However, we unaninously determned to the contrary,
finding S & J to have the long terminterest in the harvest and to
be the appropriate enployer. Only in the rare instance when, for
exanpl e, new evidence is later presented (or in other simlarly
extraordi nary circunstances) shoul d we encourage further litigation
over the exercise of our expertise in this area. (See, e.g., Siti
Farns (1983) 8 ARBNo. 63.) Here, however, S & J had a full
hearing and we properly performed our statutory function. No
purpose in further review of our decision would be served by
encour agi ng appel | ate review of such questions, for all such factual
questions are likely to present "cl ose" or "reasonabl e" issues.

| accordingly dissent fromthe failure to award make whol e
relief inremedying S &J"s unlawful refusal to bargain with the
certified bargaining representative and |ament the further del ays we
permt before collective bargaining can begin in this now anci ent
case.
DATED. Decenber 30, 1986

PATRI CK W HENNI NG Menber
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
Gfice by the Lhited Farmworkers of Averica, APL-QO ( UFW , the
certified bargai ning agent of our enpl oyees, the General (ounsel of the

ricul tural Labor Relations Board (Board) i1ssued a conpl aint which

leged that we, S&J Ranch, I nc., had violated the law Follow ng a
review of the evidence submtted by the parties, the Board has found
that we failed and refused to barﬁaln in good faith wth the UFWin
violation of the lamw The Board has told us to post and nail this
Notice. V¢ wll do what the Board has ordered, and also tell you that
the Agricultural Labor Relations Act is a | aw which gives you and all
farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;,

2. To form join, or hel? uni ons;

3. To vote in secret ballot elections to deci de whether you want a
uni on to represent you; _

4. To bargain wth your enployer about your wages and worki ng con-
ditions through a union chosen by a najority of the enpl oyees and
certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and _

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL in the future neet and bargain in good faith, on request, wth
the UFWabout a col | ecti ve bargai ning contract covering our

agricul tural enpl oyees.

Dat ed: S&JRANH INC

By:

(Representative) (TitTe)
I f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations

Board. Qnhe office is located at 627 Main Street, Delano, Galifornia,
93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of Galifornia.

DO NOI' REMOVE OR MUJTI LATE.

12 ALRB No. 32
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BOARD DECI SI ON

This technical refusal to bargain case was submtted to the Board
with a stipulated statement of facts. Respondent had refused to
bargain on the followng grounds: (1) the unit certified was
improper; (2) S &J was not the statutory enployer; and ( 3) inproper
el ectioneering occurred in close proximty to the polls.

The Board found that the unit certified was inproper and no nakewhol e
was owing up to the date the appropriate unit was certified. It

al so determned that the statut or& enpl oyer and el ectioneering issues
presented a close case and that, Respondent's |itigation posture
rested on | egal theories which have reasonable support in precedent.
Therefore, although Respondent failed in its duty to bargain in good
faith, nmakewhol e was not appropriate.

DI SSENT/ CONCURRENCE

Menber Carrillo concurred with the majority opinion insofar as it
found the nmakewhol e remedy to be inappropriate for the period of tine
up to May 1, 1985, when S & J was contesting the scope of the
bargaining unit in the election. However, he disagreed with the

maj OI’II%'S failure to award nmakewhole after May 1, 1985. In his
view, the majority's conclusion is contrary to Board precedent
wherein the Board has found that it is unreasonable to refuse to
bargai n based upon objections which fail to state even a prima facie
case for setting aside the election. Menber Carrillo also finds that
Respondent's litigation posture with respect to the enployer identity
I ssue is unreasonable for the reasons stated in Menber Henning's
dissent in this case and in the mgj orltg opinion in San Justo

Ranch/ Wrick Farms (1983) 9 ALRB No. 55.

DI SSENT

Menber Henni ng di ssented fromthe failure to award nakewhol e reli ef
to renedy the unlawful "technical" refusal to bargain b%/ S&J. He
rejected each rational e proffered by the najority. He found the
question concerning the scope of the unit had been properly and
expeditiously dealt with through the appropriate Board unit
clarification procedure. Uhit clarification procedures woul d not
suspend S & J's duty to bargain in any case, nor was any evi dence
given to support the majority's finding that the unit issues were
related to S & J' s election concerns. Mnber Henning rejected the
argunents put forth in support of summarily di smssed el ection

obj ections, finding nothing novel or close or warranting
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judicial reviewin those argunents. Finally, Menber Henning rejected
review of the Board's policy and factual determnation of the
appropriate enployer, an issue previously resolved by the Board and
central to the election functions of the Board. He accordingly saw
not hing close or novel in S &J's refusal to bargain neriting
judicial review and woul d have utilized the remedial authority of

the Board to fully conpensate injured farmworkers.

* * *

This GCase Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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