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DEQ S ON AND CGROER ON GHALLENGED BALLOTS

Followng the filing of a Petition for Certification by Local
1245, International Brotherhood of Hectrical Vrkers, AAL-A O (I BEWor
Lhi on) on Decenber 15, 1988, the M salia Regional Drector conducted a
secret ballot election anong the agricul tural enpl oyees of CAPQO
Managenent G oup | ncorporated (Epl oyer) on Decenber 22, 1988. The

Gficial Tally of Ballots revealed the follow ng results:

IBEW. ... 9
No thion ..................... 12
Chal lenged Ballots ........... 11
Total ... ... 32
Void ballots .................. 1

As the chall enged bal | ots were sufficient in nunber to affect
the out cone of the el ection, the Regional D rector comnmenced an
investigation of the eligibility of the challenged voters, pursuant to

Title 8, CGalifornia Code of Regul ati ons



(hereinafter "regul ations"), section 20363(a), during which the Enpl oyer
and the Uhion were requested to provide their positions on the issue. In
its response, the Lhion unilaterally wthdrewits chal | enges, whereupon
the Regional Drector, in his Report on Chal l enged Bal |l ots issued on
January 24, 1989, recommended al |l chal | enged bal | ots be opened and

count ed.

Thereafter, the Enpl oyer tinely filed exceptions to the Regional
Drector's recomendation contending that his acceptance of the Lhion's
unilateral wthdrawal of its chall enges several weeks after the Gficial
Tally of Ballots allows the Lhion to msuse the admnistrative processes
of this Agency by which the integrity of the challenged ballots is
conpr om sed.

The Agricultural Labor Relations Board (ALRB or Board) has
reviewed the Regional Drector's Challenged Ballot Report in light of the
Enpl oyer' s exceptions and supporting brief and declaration, and has
decided to affirmthe recommendati on of the Regional Drector to the
extent consistent herew th.

Regul ation section 20363(b) nandates finality of the regi onal
director's concl usions and recomrmendations as set forth in a chall enged
bal | ot report unl ess exceptions thereto are tinely filed. Were the
parties fail toraise intheir exceptions a naterial factual dispute which

woul d warrant further investigation or hearing (see Gossa & Sons (1977) 3

ALRB Nb. 12), or where the enpl oyer's conclusory statenents inits brief
filed in support of its exceptions are not supported by decl arations or
docunentary evi dence (see Sequoia Qange (0. (1987) 13 ALRB No. 9 and
Bunden Nursery, Inc. (1988) 14 ALRB No. 18), the Board shall be entitled
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torely on the chall enged bal |l ot report.

The Enployer in the instant matter does not take exception to
factual findings by the Regional Drector as none were nade, but rather,
contests his interpretation and application of the Board' s chal | enged
bal | ot procedures as set forth in regul ation sections 20355 t hrough 20363.
W fail to find, however, any abuse of discretion by the Regi onal
Drector. W note that an investigation was properly conducted in
accordance with our regul ations, and the parties were granted the
opportunity to participate. W also find it significant that the
Enpl oyer, as well as the Lhion, no | onger contests the eligibility of the
chal | enged vot ers,y | eaving the Regional Drector wthout an issue to
i nvesti gat e.

The prinmary purpose of the Board' s chal |l enged bal | ot procedures
is to provide a nethod by which the parties or a Board agent may chal | enge
a prospective voter's eligibility while still permtting the voter to cast
a ballot, all wthout disrupting the nornal voting process. Wen the
eligibility of a challenged voter is no | onger contested, the Board's
chal | enged bal | ot procedures no | onger apply, and as neither party in the
instant case contests the eligibility of any of the 11 chal |l enged voters,
it was proper for the Regional Drector to recommend that the ballots be
opened and counted. To do otherw se would result in the
di senfranchi senent of 11 voters who are presunptively eligible and

entitled to vote under the Agricultural Labor Relations Act (ALRA

Y The Enpl oyer does not contest the chal | enges for purposes of
expediting certification of the el ection results.
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or Act). (See Rod McLellan Gonpany (1978) 4 ALRB No. 22.)

Not w t hst andi ng our hol di ng herein, we are concerned about the
potential for use of our challenged bal | ot procedures as a neans of
nani pul ating el ection results. Ve recognize that the regul ations are
silent as to the proper disposition of a challenged ball ot when w t hdr ann
after atally of ballots, as opposed to a wthdranwal nade prior to the
tally of ballots (see regulation 8 20355(d), under which the Board agent
supervi sing the el ection has the discretion to accept w thdrawal s nade by
the chal lenging party), but find that the limted set of facts in the
natter before us fails to support a finding that the Regional O rector
abused his discretion under the Act or the Board' s
regul ations, or that the Uhion's chal l enges were nade in bad faith
or wthout substantial justification. 2/

V¢ concl ude therefore that since the 11 chal | enged bal | ot s have
been w thdrawn, they shoul d be opened and count ed.

CROER

In accordance with our Decision herein, the Regional D rector
is directed to open and count the ballots of Joe Maguire, daud G ove,
Dougl as Gene Meli ki an, Thomas John Huel skanp, Donna P edrafita, Ruben
Mchael Arellano, Avin Eugene S ngletary, Mary Jane Bagwel |, Karen Jane
Qurutchet, Scott R chnond and Li nda Véaver, and thereafter to prepare and

serve upon the parties and the Board a Revised Oficial Tally of Ballots.

The Executi ve

g/Ch the basis of facts not avail abl e here, or, nore
appropriately, in the context of a regulatory hearing, the Board wll be
inthe position to further address the issue rai sed by the Ewpl oyer.
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Secretary, upon his receipt of the Revised Cificial Tally of Ballots, is
hereby directed to certify the results of the el ection since no objections

to the election are pendi ng.

DATED  Septenber 19, 1989
GREQRY L. GONOT, Acting Chai rnan®
| VONAE RAMOS R CHARCSON  Menber

JIMBLLIS, Menber

8 The signatures of Board Menbers in all Board decisions appear wth
the signature of the Chairman first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority. There are currently two vacancies on the Board.
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CASE SUMARY

CAPQO Managenent G oup | nc., 15 ALRB No. 13
| BEW Case Nb. 88-RG8-M
Backgr ound

O Decenber 22, 1988, pursuant to a Petition for Certification filed by
Local 1245, International Brotherhood of Hectrical Vrkers, AFL-QO (I BEW
or Lhion), the Agricultural Labor Relations Board (ALRB or Board)
conducted a representation el ection anong all agricultural enpl oyees of
CAPCO Managenent Group I ncorporated (Enpl oyer). The Gficial Tally of
Ballots reveal ed 9 votes for the Lhion, 12 for No Lhion, and 11 Uhresol ved
Chal lenged Ballots. As the latter were sufficient in nunber to determne
the outcone of the election, the Regional Drector (RD of the Board' s

M salia Regional Gfice coomenced an admni strative investigation, during
whi ch the Enpl oyer and the Uhion were requested to provide their positions
on the challenged ballots. Inits response, the Lhion unilaterally
wthdrewits 11 chal | enges, whereupon the RD, in his Report on Chal | enged
Ball ots i ssued on January 24, 1989, recomended the bal |l ots be opened and
counted. The Enpl oyer filed exceptions to the RO s recommendati on
contendi ng that his acceptance of the Lhion's unilateral wthdrawal of its
chal | enges several weeks after the Gficial Tally of Ballots all ows the
Lhion to msuse the admnistrative processes of this Agency by which the
integrity of the challenged ballots is conprom sed.

Boar d Deci si on

The Board reviewed the ROs Challenged Ballot Report in light of the

Enpl oyer' s exceptions and supporting brief and declaration, and has
decided to affirmthe recoomendati on of the RDO The Board noted that the
Enpl oyer does not take exception to factual findings by the RD as none
were nade, but rather, contests his interpretation and application of the
Board' s chal l enged bal | ot procedures as set forth in Title 8 GCalifornia
Gode of Regul ations, sections 20355 through 20363. The Board found t hat
the Enpl oyer, as well as the Lhion, no |onger contests the eligibility of
the chal l enged voters, |eaving the RDw thout an issue to investigate.
Wien the eligibility of a challenged voter is no | onger contested, the
Board' s chal  enged bal | ot procedures no | onger apply, and as neither
party contests the eligibility of any of the chall enged voters, it was
proper for the RDto recommend that the ballots be opened and count ed.

To do otherw se woul d result in the disenfranchi senent of 11 voters who
are presunptively eligible and entitled to vote.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *



