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SPPLEMENTAL OO 9 ON AND (RDER

(n Decenber 11, 1986, the Agricultural Labor Rel ations Board (ALRB or
Board) issued a Decision and Qder in 12 AARB No. 27, the underlying liability
phase of this case, inwhichit concluded, inter alia, that Phillip D
Bertel sen, Inc.? dba Gve Ranch Minagenent (Respondent) had viol ated Labor Gode

section 1153 (a)? by dischargi ng fourteen workers because of their

protected concerted activities. PRursuant to section 1160.3, the Board ordered

Respondent to reinstate and nake whol e the fourteen

¥ The Board's Oder in 12 ARB No. 27, as well as the caption of the Decision
therein, inadvertently omts the incorporated status of Respondent even though
the parties in their pleadings and stipulations identify Respondent as a
corporation. M. Bertelsen hinself has testified during the evidentiary
hearing of this conpliance natter that Respondent has been i ncorporated since
1977. Inlight of the foregoing, we find omssi on of Respondent’s corporate
identity to be aclerical error, and wll henceforth refer to Respondent as

" E_ni Ilip D Bertelsen, Inc., dba Gove Ranch Managenent” for al |l purposes under
this action.

Z Nl section references are to the Cilifornia Labor Gde unl ess
ot herw se i ndi cated herein.



discrimnatees for all |osses of pay and other economc | osses they have
suffered as a result of the discrimnation against them On February 3, 1989,
the Board' s Regional Drector for the Msalia Region, acting for the General
unsel in conpliance natters, issued a proposed backpay specification setting
forth his conputati on of the anount of Respondent's nonetary liability to the
discrimnatees. An erratumwas |ater issued on February 9, 1989, correcting
speci fi c backpay period designations. As Respondent filed an answer in
opposition to the proposed specification, the matter was set for an evidentiary
hearing. n Decenter 19, 1989, Administrative Law Judge (ALJ) Janes V@l pnan

i ssued the attached SQuppl enental Decision. General ounsel and Respondent each
tinely filed exceptions to the ALJ's Suppl enental Decision wth a brief in
support of their exceptions.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs of the parties and has decided to affirmthe
rulings, findings, and conclusions of the ALJ, to the extent consistent
her ew t h.

Respondent, inits answer to the proposed backpay specification and
now before the Board in its exceptions to the ALJ's Suppl enental Deci si on,
prinarily contends that the federal Mgrant and Seasonal Agricul tural Vérkers
Protection Act (MBPA), 20 US C 1801 et seq., preenpts the Agricul tural Labor
Relations Act (ALRA or Act) insofar as the latter requires reinstatenent and
backpay for fourteen discrinmnatees who Respondent clains are aliens not
lawful |y admtted for pernanent residence or who have not been aut horized by
the Attorney General to accept enpl oynent

16 ARB No. 11



inthe Lhited Sates.? Aternatively, Respondent contends that because of
their "unauthorized" inmigration status, the discrinnatees were rendered
unavai | abl e for work by 29 US C 1816(a), pursuant to the precepts of the
Lhited Sates Suprene Gourt decision in Qure-Tan, Inc. v. N.RB (1984) 467 US

883 [104 SG. 2803], and therefore backpay was tolled i nmedi at el y upon the
wor kers' di scharge.

Dependi ng on whet her Respondent is a federal farmlabor contractor as
defined by 29 US C 1802(7), it nay be possible for an "agricul tural enpl oyer"
under the ALRAto find itself subject to the MPA s restriction on the
enpl oynent of unauthorized aliens. However, we do not here find it necessary
or appropriate to reach this issue due to the state of the record herein. The
al | eged unauthorized inmgration status of the fourteen discrimnatees, the
basis for Respondent's unavailability argunent, was never established by
Respondent as required. (See Fudden Enterprises, Inc. v. ALRB (1984) 153
Gl . App. 3d 262, 269 [201 Gal . Rotr. 371][once General (ounsel shows gross

backpay due,

¥ hder 29 US C 1816(a) a farmlabor contractor as defined by 29 US C
1802(7) is prohibited fromrecruiting, hiring, enploying, or using, wth

know edge, the services of any individual who is an alien not lawully admtted
for pernmanent residence or who has not been aut horized by the Attorney General
to accept enpl oynent in the Lhited Sates. The term"unaut horized al1en' shall
hereafter refer to those individual s whose enpl oynent by a federal farml abor
contractor is prohibited by the M&PA

Ve note that 29 US C 1816(a) was repeal ed effective June 1, 1987, by the
Inmgration Reformand Gontrol Act (1IR3, section 10Kb)(1)(Q, andinits

pl ace, the provisions prohibiting the enpl oynent of aliens under IRCA (i.e., 8
USC 1324) were incorporated into the MBPA S nce the discrimnatees in the
instant natter were reinstated by June 1, 1987, Respondent’'s contentions do not
arise therefore under IRCA but rather under the now repeal ed prohibition
provi sion of the MEPA

16 ARB NO 11



burden shifts to Respondent to showfacts that mtigate or el i mnate backpay
liability].) Wthout Respondent’s establishing such status, we have no basis
to concl ude that these discri mnatees were unauthorized aliens or otherw se
|l egal | y unavai | abl e for conti nued enpl oynent wth Respondent .

S nce we have found that Respondent has failed to prove the
unavai l abi lity of these discrimnatees, we need not resol ve Respondent' s
preenption contention or such other related issues as are al so premsed on the
al | eged unaut horized inmgration status of the discrimnatees. That being so,
we do not adopt the ALJ's resol ution of Respondent's preenption argunent, nor
find it necessary to reach the issues set forth in the parties' exceptions to
the ALJ's Suppl enental [Decision.?

Havi ng found that Respondent failed to establish the unauthorized
inmgration status of the discrimnatees, we nust conclude that Respondent's
refusal to reinstate the workers upon their application to return to work was
unvwarranted. Therefore, backpay is found to have continued to accrue until

such tine as the discrimnatees were in fact reinstated on June 1, 1987.

4 Nor do we reach the question of whether there was sufficient

justification for preventing or estoppi hg Respondent frominvoki ng MBPA s

pol i cy agai nst enpl oynent of unauthorized aliens as a neans of limting
backpay, since we are wthout sufficient facts to indicate that the

di scrimnat ees were i ndeed unauthorized. The ALJ' s resol ution of this natter
Is not adopted as well.

16 ARB No. 11



R
By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, Phillip D
Bertel sen, Inc., dba Gve Ranch Managenent, its officers, agents, successors,
and assigns, pay to the enpl oyees |listed bel ow who were discrimnatorily
di scharged by Respondent in violation of the Agricultural Labor Rel ations Act,
the amounts set forth beside their respective nanes, plus interest thereon to

be conputed i n accordance wth established Board practi ce:

1. Mximno Grna $ 3,680.03
2. Jose Aias 6, 330. 72
3. Faustino Garrillo 3,343.25
4. Maqguel Cxrillo 3,265.21
5 FRafael Garrillo 3, 694. 67
6. Mctor Enanorado 3,121. 42
7. Qoria Tel na Escobar 5, 267. 20
8. Jose Escobar 3,601. 21
9. Hena Lopez 6, 030. 93
10. Daniel Pena 3, 568. 22
11. Hector Pena 3,347.61
12. Mria G Perez 4,922. 53

16 ARB Nb. 11



13. Hias Rvas 4 683.64
14. Quadal upe Rodas 5, 291. 39

TOTAL $60, 148. 03
DATED  August 23, 1990

BRILE J. JANGAN Chai rnan®

GREGRY L. GINOI, Menfer

| VONNE RAMCS R GHARCBON - Mentoer

JIMBLLIS Mentoer

JCEEPH C SHL, Menber

Y The signatures of Board Menbers in al | Board decisi ons appear with the
signature of the hairnan first, if participating, followed by the signatures
of the participating Board Menbers in order of their seniority.

16 AARB M. 11



A= SUMMARY

Phillip D Bertelsen, Inc. 16 ARB N 11

doa Gove Ranch Minagenent Gase No. 84-(E23-F, et al,
(LAY

Backgr ound

In Phillip D Bertel sen dba Gve Ranch Minagenent (1986) 12 ARB No. 27, the
Agricultural Labor Relations Board (Board) found that the Enpl oyer (Respondent)
had di scharged fourteen workers because of their protected concerted activities
and ordered Respondent to reinstate and nake whol e the fourteen di scri mnat ees
for all losses of pay and other economic | osses they have suffered as a result
of the discrimnation against them The Board's Regional Drector, acting for
the General Gunsel in conpliance natters, prepared a backpay specification
setting forth his conputation of the anount of Respondent’'s nonetary liability
to the discrimnatees. Respondent filed an answer in opposition to the proposed
specification claimng that it was a federal farmlabor contractor under the
Mgrant and Seasonal Agricultural VWrkers Protection Act (MEPA), 29 US C 1801
et seq., and that it was prohibited thereby fromreinstating the fourteen

di scri mnat ees who Respondent cl ai ns were unaut hori zed al i ens. Respondent
argued that: 1) the Agricultural Labor Rel ations Act was preenpted by the
federal MBPA thereby prohibiting the Board fromrequiring rei nstatenent and
backpay for discrimnatees wo are unauthorized aliens; and 2) the

di scri mnat ees were unavai l abl e for work because of their unauthorized
inmgration status. The natter was set for an evidentiary hearing before an
admnistrative | awjudge (ALJ).

ALY s Suppl enental Deci si on

The ALJ found that Respondent was an agricultural enpl oyer under the federal
MBPA and was therefore exenpt fromthe federal act's prohibition agai nst

enpl oyi ng unaut hori zed aliens. That being so, the discrimnatees were entitled
tothe full range of Board renedies, including backpay fromthe date of

di scharge to June 1, 1987, date of reinstatenent. The ALJ further concl uded
that even if the federal act's prohibitions were found to be applicable to
Respondent, said provisions restrict only the enpl oynent of unauthorized aliens
and not the paynent of backpay to such aliens. Anally, whether or not the MBPA
was deened appl i cabl e to Respondent, the ALJ found that Respondent's

inpl enentation of a new policy requiring proof of citizenship or work

aut hori zation as a condition of enpl oynent was nerely a | egal strat agemadopt ed
in order to deprive the discrimnatees of their backpay and



reinstatenent rights under an anticipated Board Qder. Once that purpose was
SChi Ieved, i npl enent ati on and enf orcenent of the new policy becane | ax and
esul tory.

Boar d Deci si on

The Board found that Respondent failed to establish the all eged unaut hori zed
imnmgration status of the fourteen discrinmnatees, the basic premse fromwhi ch
its "preenption” and "unavailability" argunents were nade. H nding no
necessity to address Respondent's contentions upon the existing record, the
Board hel d that Respondent’'s refusal to reinstate the discrimnatees upon their
application to return to work wvas unvarranted. The ALJ's finding on the
anount s of backpay due was affirned.

This Gase Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB

16 ARB No. 11
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JAMES VO PMNN  Admini strati ve Law Judge: This suppl enent al
proceedi ng was heard by ne on Aoril 4 &6 and on July 6, 1989, in visalia,
Glifornia. It arises out of the Decision and Qder of the Agricultural
Labor Relations Board reported at 12 AARB No. 27 (Decenter 11, 1986),
directing, inter alia, that the Respondent, Phillip D Bertelsen, Inc. db/a
Qve Ranch Managenent, nake Maxi mno Gerna and thirteen nenbers of the
Gl berto Trevino crewwhol e for |ost pay and other economc | osses suffered
when they were di scharged for engaging in concerted activity protected by
Section 1152 of the Agricultural Labor Relations Act. (GC Ex. #1.)

Wien the parties were unabl e to agree upon the anounts due, the
Msalia Regional Orector issued a Backpay Specification, setting forth the
amount clained for each of the discrimnatees. (GC Ex. #2.) The Respondent
answered, admtting sone of the allegations in the Secification, denying
others, and raising several affirnative defenses, the nost significant being
the question of whether, in the particul ar circunstances of this case,
backpay coul d be anarded to aliens who had not recei ved authorizati on to work
inthe Lhited Sates. (GC Ex. #3.)

A the prehearing conference the parties were abl e to resol ve
sone natters previously in dispute. (See, Prehearing Gonference Qder, dated
March 17, 1989.) At the opening of the hearing, three witten stipul ations
covering a wde range of issues were agreed to, executed, and admtted into

evidence. (Joint Exhibits. #1, #2, & #3.) Testinony was then recei ved and



addi tional docunentary evi dence was introduced on the renai ni ng
i ssues. *

The hearing was conpl eted on April 6, 1989, but was reopened on
July 6 to resol ve a possible conflict between one of the stipulations and the
evi dence presented at hearing. (See OQder Reopening Hearing, dated June 16,
1989.)

The Respondent, the General Gounsel, and the Lhited FarmVdrkers,
as a (harging Party, all appeared through counsel, participated in the hearing
and filed post-hearing briefs.? Uson the entire record, including ny

observation of the deneanor of the

'Pursuant to an understandi ng reached at the hearing, the General
Qounsel submtted additional exhibits after its close, and the Respondent
duly objected to themas irrelevant to the issues presented. For reasons
which wll be explained later {Section Il, B, | find themrel evant and
therefore admt themas follows: Gontent Summary of John Quriel HIe--General
Qounsel Exhibit No. 17, Hector Hnojosa Gew Menbbers Hred fromApril 18,
1986 t hrough Decenter 29, 1986--General Gounsel Exhibit No. 18; Glberto
Trevino Gew Menioers Hred fromApril 4, 1986 through Cctober 24, 1986--
General ounsel Exhibit No. 19; AbrahamMirroguin Gew Menbers Hred April
14, 1986 through August 7, 1986--General (ounsel Exhibit No. 20; Master
Enpl oyee List for Wrkers who worked for Bertel sen in 1987--Gneral Qounsel
Exhibit No. 21, Hector Hnojosa Gew Mnbers who VWrked for Bertel sen in
1986, but did not work in 1987--General Qounsel Exhibit No. 22; Glberto
Trevino G ew Menbers who VWrked for Bertel sen in 1986, but did not work in
1987--General Gunsel Exhibit No. 23; Aobraham Marroqui n G ew Mentbers who
Vorked for Bertel sen in 1986, but did not work in 1987--Gneral (ounsel
Exhibit No. 24, Qunmary of 115 Wirker Hles--General ounsel Exhibit No. 25;
Snmary of Gontents of Hle #115--General Gounsel Exhibit No. 27.

*The UFWwas notified of the re-opened hearing on July 6, 1989,
but did not attend; nor didit file a supplenentary brief on the i ssue rai sed
by the reopeni ng.



wtnesses, and after careful consideration of the argunents nade and the
briefs submtted by the parties, | nake the followng H ndings of Fact and

@ncl usi ons of Law

[. HAHNINS G- FACT
A

The Respondent raises for the first tine the question of whet her
an award of backpay can be defeated or limted because the discrimnatees are
aliens who have not received authorization to work in the Lhited Sates, as
required by Federal |aw The issue does not, as one might expect, arise under
the so-cal | ed enpl oyer sanctions provisions of the recent Imnmigration Reform
and Gntrol Act ["IRCA'], 8 USC 81324. Rather, it cones before the Board
under an earlier Federal statute, the Mgrant and Seasonal Vérker Protection
Act ["MBPA'], 29 US C 81801, et seq., which, at the tine of the events in
guestion, prohibited "FarmLabor Gntractors” fromenpl oying al i ens who had
not been authorized by the Aittorney General to accept enpl oynent in the Uhited
Sates. (29 USC 88§ 1816 & 1802(7).)°

The fourteen discrimnatees involved are all aliens. Qne,
Mxi mno Gerna, is a Mexi can national who had no docunents aut horizing himto
reside or towork inthe Lhited Sates. (Sipulation No. 2, Joint Ex. #2.)

The other thirteen are Sal vador ans

4 n Novenber 1986, shortly after the events in question, Gongress
enacted | RCA whi ch contains a nore w despread prohi bition agai nst the
enpl oynent of aliens; in doing so, it repeal ed the MBPA prohibition. (See
IRCA 8101(b)(1)(Q.)



who were entitled toremainin the Lhited Sates while their applications for
asyl umwer e bei ng processed, but who had not obtai ned aut horization fromthe
Inmgration and Naturalization Service ["INS'] to work while they were
waiting. (Jt. Ex. No. 1.) On Mrch 19, 1986, the Respondent, in order to
ternminate any possibl e backpay |iability” offered re-enpl oynent to all

fourteen, but declined to rehire the Sal vadorans because they were

wthout work authorizations. (fU2 &6 of Jt. Bx. No. 1.)°> Because Gerna, the
Mexi can national, failed to respond to the reinstatenent offer (Jt. Ex. Nb.
2), the General unsel nakes no claimfor his backpay after April 1, 1986--
the deadline for acceptance of the offer.

Respondent’ s basic position is that, under the Suprenacy Q ause
(US Qonst., At. M. el. 2), its obligation under Federal lawto refrain
fromenpl oyi ng al i ens who have not been authorized to work in the Lhited
Sates overrides and pre-enpts the rei nstat enent/backpay order issued by our
Board in 12 ALRB N\o. 27.

In Rgi Agricultural Services. Inc. (1985 11 ARB No. 27, the

Board consi dered whether its authority to awnard

“The ALJ deci sion finding viol ati ons and recormendi ng
rei nstatenent and back pay for the 14 had just issued (February 28, 1986).
The Board)l ater adopted those findings intoto (12 ALRB No. 27, Decentoer
11, 1986.

*Bventual |y, all 13 workers applied for and recei ved Tenporary
Resident Satus pursuant to §8210(a)(1) of the Inmgration Reformand
Gntrol Act of 1986. As a result, the Respondent nade anot her offer of
rei nstatenent on June 1, 1987, which all parties agree was valid and
sufficient to termnate backpay. (111:2.)



rei nstatenent and backpay was pre-enpted by the Inmgration and Nationality
Act of 1952 ["INA'] and found that there was no explicit or inplicit pre-
enptive language in that statute, that no actual conflict existed between its
backpay/ rei nstat enent order and the provisions of the INA and that its order
did not stand as an obstacl e to the purposes and obj ecti ves of the Federal
law Qonsequently, it found no preenption.

But the I'NA contai ned no enpl oyer sanctions, and so Rgi did not
reach the issue of whether a specific prohibition agai nst enpl oyi ng ali ens
woul d pre-enpt an ALRB backpay/rei nstatenent order by creating an act ual
conflict wth Federal |aw The decision does, however, contain di ctum
suggesting that it mght:

"Under Federal Law[as it then existed], enpl oyers are not
prohi bited fromenpl oyi ng undocunented aliens.... Thus, an
agricultural enpl oyer can conply wth the ALRB order of
rei nstatenent and backpay wthout violating the INA" Id. at p. 16.
S nce MBPA contains just such a prohibition, this case nay rai se that issue.
| say "nay" because there are significant threshold questions of
whet her the Respondent is subject to the enpl oyer sanctions provision in
MBPA and, beyond that, whether an actual conflict exists between that
provi sion and the portion of the Board Qder for which enforcenent is here
sought .
To evaluate the nerits of those questions, it is necessary to

understand the nature of Respondent’'s operation and to examne careful ly the

circunstances surrounding its refusal to reinstate the discrinnatees.



B

Phillip D Bertelsen, Inc. is a Gilifornia corporation whi ch does
busi ness under the fictitious nane of Gove Ranch Mainagenent. It provides farm
nanagenent services for other farners and for the absentee owners of farm
land. As such, it contracts with themto performsone or all cultural
practices on their properties--harvesting, pruning, thinning, forklifting, and
soon Its owner, Phillip Bertelsen, is alifelong resident of the Central
Val | ey and has been in the busi ness since 1975, operating out of the sane
| ocati on since 1982.°

Respondent’ s operation is confined to the Gentral San Joaqui n
Valley--prinarily Fresno Gounty and to a | esser extent the adj oi ning counties
of Tulare and Madera. It relies entirely on the Fresno Gunty | abor narket and
does not send recruiters el sewhere to obtain workers and transport them back
to the Fresno area

Besides its nornal busi ness arrangenents, the Respondent nanages
sone properties which, for one reason or another, have been placed in Gourt
admni stered recei vership. M. Bertelsen also farns 115 acres i n whi ch he has
an ownership interest. Additionally, he has for sone years served as a board
nenber and the chief financial officer for Sunny Gove Qtrus Association, a
packi ng and processing operation to which a nunber of his nanagenent clients
belong. A nally, he owns 40%of the stock in a snall agricultural spraying

cor por ati on.

®+ incorporated in 1977.



Intheir interpretations of MBPA the Departnent of Labor [which
Is charged wth its enforcenent] and the courts have seen fit to distinguish
bet ween those contractors who performall farmng operations on the
properties they nanage and those who do not, classifying the forner as
"agricultural enpl oyers" and the latter as "farmlabor contractors".” (US
Dept. of Labor, Admnistrative Qoinion WA522 (April 23, 1984); Mendoza v.
Wght M neyard Managenent (Sth Gr. 1986) 783 Fed. 2d 941.)

Bertel sen's operation is a hybrid, for it perforns al|l cultural
practices for certain clients but only sone for others. This can be seen in
Respondent' s Exhi bit A which breaks down its operations by the services it
provides and lists, for each, the nunber of clients and the acreage i nvol ved
during the year in which the backpay issue arose (1986) and during the year
before and the year after. For its "Minagenent Gients” and its "Rec-
eivership Qients", Bertelsen perforns all cultural practices; for its "Labor
Qntracting" Qients, it perforns sone operations but not others. (Y 9-11 of
Jt. Bx. No. 1.)® The relative size of the

™FarmLabor Gontracting" as defined in MPA and as used in
Respondent’ s Exhibit A has a consi derably broader neaning than it has been
given under the ALRA it includes not only | abor contracting but custom
harvesting as wel | .

_ ®uling and Forklifting are listed as a separate category; but,
since they are nerely additional operations perforned for clients al ready
listed, including themin Table | would result in "doubl e counting".



two categories can be seen in Table | which translates into

per centages the acreage figures found in Exhibit A°

TABLE | :

PERCENTAGE BREAKDOMN OF RESPONCENT S GPHRATI ON

%of Acreage in
Hscal Year
Endi ng 6/ 30/ 85

%of Acreage in
Hscal Year
Endi ng 6/ 30/ 86

%of Acreage in
Hscal Year
Endi ng 6/ 30/ 87

Manages al | aspects of 30. 4% 28. 0% 15. 7%
uerat i on ( Managenent (32.2% (29.9% (17.8%
and Recei vership Qients)
Perforns sone but not 69. 6% 72. 0% 84. 3%
all cultural Practices (67.8% (70.1 % (82.2%
(Labor Gontracting Qients)
Total s 100% 100% 100%

Note: The figures in parentheses represent the percentages which obtain
if one includes the 115 acres which M. Bertel sen farns as an owner.

A the tine of the events in question, Respondent's | argest

client was Harris Ranch where it operated as a | abor contractor, providing

sone services--prinarily harvesting and haul i ng--but not ot hers.

It was

there that the di scri mnatees were worki ng when they were di schar ged.

M. Bertel sen has been registered as a Federal Labor
Gntractor under MBPA since 1975, and his corporation has been

®Because Bertel sen perforned al | cultural practices on the acreage
of his Managenent and Recei vership clients but only sone practices on the
acreage of his Labor Gontracting clients, Exhibit Aand Table I, based as they
are on sinpl e acreage rather than hours worked per acre, understate the actual
anount of work attributable to the forner.




regi stered since 1977.%°

C

Section 106 of MBPA applies to "farmlabor contractors" and
forbids themfromhiring "any individual who is an alien not lawully admtted
for permanent residence or who has not been authorized by the Attorney General
to accept enploynent.” (29 US C 81816(a).) It then goes on to provide that
a "contractor shall be considered to have conplied....if [he] denonstrates
that [he] relied in good faith on docunentation prescribed by the Secretary
[of Labor], and...had no reason to believe the individual was an alien [ not
authorized to work]." (29 US C 81816(b).) Section 500.59 of the
i npl enenting regul ations |ists the docunents upon which contractors nmay rely
to establish the good faith defense. (48 Fed. Reg. 36750 (Aug. 19, 1983); 29
(R 8500.59 (1983); see also Resp. BEx. E) NMPA was enacted in 1983, but in
1974 a simlar prohibition [wthout provision for reliance on docunentati on]
had been incorporated into its predecessor, the FarmLabor ontractor
Registration Act (ALCRY).Y (88 Sat. 1655, 1656.)

Fomthe late 1970's until Mrch 1986, when it was faced wth an

ALJ deci sion recormendi ng rei nstat enent and backpay for

“Both he and his corporation have |ikew se been registered under
Glifornia s FarmLabor Gontractor Law (Lab. Gode 81682 et. seq..)

Y ndeed, as early as 1963, there had been | anguage in FLCRA whi ch
sought to achieve the sane result. (78 Sat. 921.)



the discrimnatees, the Respondent nade little attenpt to determne for
itself whether its enpl oyees had docunents authorizing themto work in the
Lhited Sates. Instead, it relied on "self-certification": n the date of
hire, or shortly thereafter, each new enpl oyee woul d sign a card--
Respondent' s Exhibit G-certifying that s/he was "legally entitled to work in
the Lhited Sates.” Wiile space was provided for "Bvidence of Qtizenship",
it was either left blank or no real effort was nade to verify the existence
or validity of the docunent(s) whose title or description the enpl oyee or his
forenan had inserted. (See the first 6 pages of GCEx. 4, 1:.5556, 101-
102.)

There was nothing illegal about this procedure. By failing to
secure docunentation, the Respondent sinply deprived itself of the "Gyod
Faith" defense afforded by 8106(b). G course, if and when it actually hired
soneone who was not entitled to work--Miximno Gerna, for exanple--it did
violate of 8106(a). In effect, then, prior to Mrch 1986 the Respondent
chose to act at its peril in hiring workers who nay or nay not have been
entitled to work in the Lhited Sates.

Two weeks after the ALJ Decision all of this changed. M.

Bertel sen's son, Bryan, who had just taken over operation of the business in
earl y March when his father suffered a coronary arrest, instituted a new and
different policy. Every current enpl oyee, newor old, was to be required to
produce docunentation establishing his or her right to work inthe Lhited
Sates, and those docunents were to be phot ocopied for inclusionin an

enpl oyee work authorization file. Those who coul d not produce the
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requi red docunents were to be termnated. S mlar docunentation was to be
required of all newhires and rehires and copies were |ikewse to be nade and
filed. Any applicant who could not substantiate his right to work was to be
turned away.

Respondent’ s chi ef supervisor, John Quriel, was in charge of
i npl enenting the newpolicy. (I11:17.) H was furnished a list of docunents
whi ch were acceptabl e as proof of citizenship or work authorization (I1:21;
Bx. Dto Jt. Ex. 1), and he instructed his crew bosses to informtheir crews
that they nust cone forward wth the required docunents by Mrch 27 if they
w shed to continue working. (11:17-18.) As the docunents cane in, Curiel
checked themagainst his list, sawto it that copies were nade, and pl aced
themin a file on his desk, segregated by crew (11:21-22.) Approxi nately 32
enpl oyees were unabl e to provide the required docunentation. (GC Ex 10.)
Al were termnated. (1:17,38.)

h March 19, 1986--just after initiating the new policy--
Respondent, acting on advi ce of counsel, sent offers of reinstatenent to all
14 discrimnatees, giving themuntil April 1to accept. (Ex. Ato Joint Ex.
|.) The offers nade no nention of the new policy, but when the 13
di scri mnat ees who were nenbers of the Trevino crewreported for work on
Mrch 24, Qurriel inforned themof it and asked for their docunents. (Y3 to
Jt. Ex. No. 1.) Sone of thempresented | etters or other docunentation from
the Los Angel es INS of fice authorizing themto renain in the Lhited Sates
while their requests for asylumwere being processed. (Exs. Bl & B2 to Jt.
Ex. No. 1.) Snce Quriel's list said nothing about such requests but did

have a general category covering "any other
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INS statenent allowng the individual towork in Agriculture inthe Lhited
Sates", he told the workers that he woul d have to check wth INS and t hat
they should returnin a fewdays. ? (Y5 to Jt. Bx. No. 1.)

After discussing the situation wth Bryan Bertel sen, tel ephone
calls were nade to the INS offices in both Fresno and Los Angeles, and it was
learned that the letters, as they stood, were insufficient. They required an
additional notation that the bearer was authorized to work while his request
was pending. (1:86-87; 111:83.) Ater explaining this to Bryan, the Los
Angel es INS representative went on the advi se himthat the workers shoul d
return to the Los Angel es of fice and request permission to work, whi ch woul d
then be decided by an INS Examner. (1:87;, GC Ex. 5.) This was later
confirned inwiting. (Resp. Ex. F1.) Meanwhile, the nenbers of the crew who
had not al ready requested asylumdid so and obtai ned letters or docunents
simlar to those which the others had presented to Quriel on Mrch 24th. (15
of Jt. Ex. NO 1; 111:22-24.)

Bryan testified that on the norning of Mrch 29, when the

thirteen returned, he took Quriel aside and i nstructed himto

“Quriel testified that he told the workers on the 24th that their
|l etters needed work authorization stanps (111:82,90), but he also testified
that he first |earned of that requirenent when he spoke wth the INS after the
24th. (111:91.) Wiile the contradiction was never acknow edged or expl ai ned,
it appears to ne that he confused his two neetings wth the crew and that on
the 24th he did no nore than indicate that they shoul d check back wth him
This conports with the stipulation. (f5to Jt. Bx. No. 1.)
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tell the crewthat, intheir present form the letters were not acceptabl e
but, "[We wuld like to hire [then} and nake it known that al|l they need do
Is have a stanp on the letters.™ (111:42.)

Quriel has no recol l ection of those instructions (111:93); he
renenters only the general description which Bryan had gi ven hi mof the new
policy (111:92-93) and the advi ce which he hinsel f had recei ved fromthe
Fresno INSrepresentative. (11:83-84,87.) And that is what inforned his
corments to the workers: "Based on the policy we set for every enpl oyee in the
conpany, based on the information | got fromthe INS that's what | tal ked to
the people [about]." (111:93.) He reiterated the conpany' s policy: No work
aut horization, no work. And he told the group what the INS representative had
told him "These papers were not acceptabl e unl ess they had a stanp.”
(111:90.) Wether he went on to explain that they woul d be gi ven additi onal
tine to obtain the necessary stanp is uncertain. Two workers--Hector Pena and
Rafael Garrillo--testified that they were sinply told their letters were no
good wthout a stanp and that nothing was said about allowng tine to correct
the situation. (111:51, 71-72.) Faustino Carillo, the spokesperson for the
group, at first agreed that Quriel said nothing about additional tine but, a
fewnonents later, reversed hinself:

Q [by counsel for the Respondent] Gh March 29th, did
M. Qriel tell you yOl(Jj’)V\Ou| d get your jobs back if you
got your papers stanped-

A I%/theyturned out all right, he said yes.

Q S if they got stanped you' d get your | ob back?

A Yes. (111:28.)

Then, on redirect examnation, Carrillo reverted to his original
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testinony. (111:32-33.)%

Quriel's own testinony is equally unsatisfactory. BEven a cursory
reading of the critical portions of his examnation and cross-exanmnation
nakes it obvious that--whatever his other virtues as a supervisor--he has
difficulty in speaking clearly and naki ng hi nsel f understood. (See 111:85-94.)
It was only after he had gone over and over, in a very confusing way, his
comments to the crew about the conpany's policy and what he had been tol d by
the INS agent, that he finally got around to testifying that he told the crew

A It was all inregards to that; there wasn't any

other about working, if they had that letter wth a

stanp theycoul d go to work the next day, and everybody

was to do the sane thing regard ess of what kind of

papers they had....

Q And that's what you told the workers?

A That's what | told everybody, not just them another 80 or 90
people. (I111:88.)%

Taking his testinony as a whol e and payi ng due attention to his

difficulty in explaining hinsel f, what appears to have

Bnits supplenentary brief, the Respondent argues that Carrillo
repeated y testified that additional tine would be given. That is incorrect.
He repeatedl y testified that Quriel said the crewcoul d not work "because"
their letters were not properly stanped. (111:26, 27,32,33-34.) The use of
"because" carries no inplication, one way or the other, as to whether the
crewwoul d be given an. opportunity to correct the situation. In his final
bit of testinony, Garrillo nade this explicit:

Q (by the AJ) . . .Ddhe[Qriel] also say to you that
if you went out nowand got the stanp that he would hire
you back?

A Al he saidwas that it was lacking, (I11: 34.)

_ Y cane cl ose to saying sonething sinilar earlier in his _
testinony, but it was in answer to a leading question. (111:86.) The question
was obj ected to and the answer was stricken. (111:87.)
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happened is that after repeatedly and disjointedly reiterating the need for
docunent ati on and t he evenhandedness of the conpany in inposing the
requirenent, Quriel--briefly and in passing--left open the possibility of
obtai ning work authorization stanps on the letters. Wat he certainly did
not do was to pass on the sound advi ce which the Los Angel es | NS
representati ve had given to Bryan —and whi ch Bryan had told himto tell the
group (I11:42-43)-- nanely, that the "person[s] shoul d cone back into [the
Los Angel es] office and request permission to work..." (Resp. Ex. FI1.)

For their part, the workers did not accept Quriel's explanati on. And
their reaction is reasonabl e and understandable. Hs preenptory attitude and
his failure to expl ain what needed to be done convi nced themthat, in
rejecting their letters, he was sinply continuing the pattern of
di scrimnation whi ch had earlier been practiced against them (111:14, 60,
69.) That is why they left wthout questioning himfurther; for, intheir
view to do so would have be futile. And that is why they took their
grievance back to the ALRB and not to the INS (Il1: 13-14, 52-53; GC Ex.
26.) Ater al, they had no i ndependent know edge of the requirenents of
MBPA or of the inadequacy of asylumletters wthout stanps. (111:29, 61.)
They spoke no English, had little fornmal education, and knewonly what little
they had been told by the person they paid to file their papers. (I111:11-12,
15-16, 51-52, 54-55, 67-68.)
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The Respondent nai ntains that, once initiated, its new policy of
requi ring docunentation renained in full force and effect throughout the
al | eged backpay period. The General Gounsel and the Lhion dispute this,
arguing that, having rid itself of the discrimnatees, the Respondent quickly
reverted to its ol d ways.

To eval uate those contentions, it is necessary to say sonething of
the evol ution of the record keepi ng systemwhi ch the Respondent adopted in
conjunction wth its new palicy.

Quriel explained that, in the beginning, after he examned the
docunent s presented by enpl oyees and appl i cants and checked themagai nst hi s
approved |ist, photocopies were nade and placed in a file on his desk,
arranged by crews. (11:21-22.) Thisis the so-called "Quriel FHle". It was
nai ntai ned fromNMrch 1986 until January 1987, when Roxanne Leyva was hired
and assigned the task of creating a better system one in whi ch each enpl oyee
and new hire had a separate folder listing his or her socia security nuner
and contai ni ng the phot ocopi es Leyva had renoved fromthe file on Quriel's
desk or, in the case of new enpl oyees, copied fromdocunents provi ded when
they were hired. (11:39-40, 42.) The newfiling systemextended only to
enpl oyees then working or subsequently hired. (11:40,42.) Docunents provided
by workers who had | eft Respondent's enpl oy before January 1987, renai ned
undi sturbed in the Quriel Hle.

Qne neasure, therefore, of Bertel sen's adherence toits
docunentation policy is to ascertain the nanes of those who worked between

April and Decenber 1986, but not thereafter, and then see
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whether the Quriel FHle contains their required docunents. And that is
exactly what the General Qounsel did: Its Exhibits 18, 19 and 20 list all of
the workers hired intoits three principal crews between April and Decenfber
1986. Its Exhibit 21 is a master list of all enpl oyees who worked i n 1987.
By subtracting the 1987 nanes fromthe three 1986 crewlists, the General
Qounsel was able to generate--in Exhibits 22, 23 and 24--1ists of enpl oyees
in each of the three crews who worked for Bertel sen between April and
Decentoer 1986, but not in 1987. |f, as Bertel sen contends, its docunent
policy remained in full force and effect throughout the backpay period, one
woul d expect the Quriel Hle to yield copies of docunents for each of those
enpl oyees. But it does not. It contains docunents for only 34 enpl oyees®,
conpared wth the 282 enpl oyees listed in Exhibits 22, 23 and 24 for whom
t here shoul d have been docunentation. This is a huge di screpancy and one for
whi ch the Respondent of fered no expl anati on.

There is, however, one gap in the General Gounsel ' s net hodol ogy.
The new filing systemcontinued in effect until Novenber or Decenber 1988.
(11:59,63-64.) That neans enpl oyees who worked in 1986 and then returned in
1988 after a year's absence woul d al so have had thei r docunents renoved from
the Qriel Hle and placed in a newfolder. Ideally, therefore, the General

unsel shoul d have taken into account not only the 1987

“And nany of those docunents are not acceptabl e proof of
citizenship or theright towork inthe Lhited Sates. (29 /R 8500. 59
(1983); Ex. Dto Jt. &X. No. 1.)
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vork conpl enent {GC Bx. 21), but the 1988 work force as vell.* That
weakens, but still does not dispel, the inference that the "new policy" had
been ignored;, the discrepancy is still too |arge. Then, too, had the 1988
enpl oynent data sufficed to expl ain anay the discrepancy, it woul d have been
easy enough for the Respondent--who does, after all, have the burden of proof
on the issue--to offer it.

An examnation of the newfiling systemshoul d al so be hel pful in
di scl osi ng Respondent' s adher ence—er | ack of adherence--to its docunentation
pol i cy--Unfortunatel y, that systemis inconpl ete because i n Decenber 1988, the
"new filing systemwas once again revised; this tine to conply wth the
enpl oyer record keepi ng provisions of the newy enacted Inmgrati on Ref ormand
Qontrol Act. (11:49, 58, 63.) During this second revision, the contents of
nany of the existing files were discarded so that the fol ders could be re—
titled and re-used. The Respondent did, however, provide 115 files which
survived the revision. Wiile they constitute only 9460of the 1987 work force,
they provide a | arge enough sanpl e to gi ve sone indication of what was goi ng
on. Each of the 115 fil es shoul d have contai ned phot ocopi es of one or nore of

the required docunents. |In fact, |ess

®That the Respondent nade valid offers of reinstatenent to the
discrimnatees on June |, 1987, does not obviate the problemcreated by the
gap. Because the renoval of docunents continued on until |ate 1988, the
Integrity of the Quriel file nust be judged by its condition when its
contents were no | onger bei ng di sturbed.
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than hal f of themhave acceptabl e docunentation. (GC Exs. 25 and 27.)
Agai n, Respondent offered no expl anation for the di screpancy.

Fnally, the General Gounsel called two wtnesses--Antoni o Mlina
and Jose Guardado--who were hired in August 1986. (11:120, 127.) Each
testified that he was hired after providing the Respondent wth a Galifornia
Identification Gard and a Social Security CGard, but nothing nore. (I1:121,
127-128.) Neither of those docunents are acceptabl e evi dence of citizenship
or the right towrk inthe Lhited Sates, and neither was on Quriel's
approved list.” Respondent did not challenge their testinony or offer any
speci fic evidence to contradict their clains.

E

That the Respondent, after years of indifference to the risks
i nherent in enpl oying aliens, announced and i npl enented its new policy two
vweeks after an ALJ O der recommendi ng backpay and rei nstatenent for a group
of aliens |eads ne to conclude that the policy was a | egal stratagem adopt ed
in order to deprive the discrimnatees of thelr backpay and rei nstat enent
rights under an anticipated Board Qder. This conclusion is borne out by the
evi dence that, once that purpose had been achi eved, inpl enentati on and
enforcenent of the new policy becane | ax and desul tory.

Respondent, for its part, did not bother to deny that the policy
had been created wth an eye to an antici pated Board

USee 29 OFR §500.59 (1983); Ex. Dto Jt. Ex. No. 1
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Qder.® Instead, it argued that its notivation for conplying wth MPA vas
irrelevant: It didwhat it was legally obligated to do, and--whatever its
noti vati on—t cannot be faulted for that.

Wether its argunent is correct turns upon the interpretati on of
certain provisions in MBPAwhich will be considered later in this decision.

(Sectionll, B&G infra.)

1. ANALYS S HRHR HNJ NS AD
CONOLWH ONS OF LAW

A

MPAis a broad statute ained at protecting the health and wel fare
of mgrant and seasonal agricultural workers. It contains registration,
record keeping, and di sclosure requirenents, and it has provisions dealing
wth wage paynents and deductions, worker housing, and notor vehicle safety.
Sone portions of the statute apply only to "farmlabor contractors”, while
others have a wder reach and include "agricultural enpl oyers" and
"agricultural associations" as well. The prohibition against hiring illegal
aliens is found in Subchapter 1, which is confined to |abor contractors and is
prinarily concerned wth their registration obligations. Agricultural

enpl oyers are exenpt fromthe obligations and prohibitions of that Subchapter.

BRespondent ' s counsel, in an anicus curia brief on behal f of his
lawfirmin Rg Agricultural Services, supra, a year before the events here
In question, advised the Board of his position that MBPA could be utilized to
defeat an ALRB backpay/rei nstatenent order directed at a | abor contractor.
(Brief of Gordon & Mrrs as amcus curiae, dated January 22, 1985, p. 6, fn.
8) It \goul gza|)opear that the sane advice was given to the Respondent. (See,
[1:11, 21, 32
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MBPA defines an "farmlabor contractor” as:

"...any person, other than an agricultural enpl oyer, an
agricultural association, or an enpl oyee of an agricul tural

enpl oyer or agricultural association, who, for any noney or other
val uabl e consideration paid or promsed to be paid, perforns any

farml abor contacting activity.” (enphasis supplied) (29 USC
81802(7).)

Farm| abor contracting activity includes "...recruiting, soliciting,
hiring, enploying, furnishing, or transporting any mgrant or seasonal
agricultural worker." (29 US C 81802(6).)
An "agricultural enpl oyer" is:
"...any person who owns or operates a farm ranch, processing
establ I shnent, cannery, gin, packing shed or nursery, or who
produces or conditions seed, and who either recruits, solicits,
hires enpl oys, furnishes, or transports any mgrant or seasonal
agricultural worker." (enphasis supplied) (29 US C 8§1802(2).)
The words "or operates" have been interpreted to include agricul tural
nanagenent conpani es who do not own the properties they farmbut who do,
pursuant to contracts wth owners, performall cultural operations on those
properties. (Mndoza v. Wght M neyard Mainagenent (9th dr. 1986) 783 Fed. 2d

041.)

Howis one to classify a hybrid |1 ke Bertel sen? For sone
clients he perforns all cultural practices and therefore qualifies, under
Mendoza, as an "agricultural enployer”; for others, he perforns only sone
cultural operations and thus presunably acts as a "l abor contractor”.

There are three possibilities: (1) heis an agricultural enpl oyer
for all purposes; (2) heis alabor contractor for sone purposes and an
enpl oyer for others; or (3) heis alabor contractor for all purposes. The

wordi ng of the statutory
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definitions suggests the first possibility--that he is an agricul tural
enpl oyer for all purposes. The qualification that a contractor be soneone
"other than an agricultural enpl oyer” indicates that one cannot be a
contractor once he is found to be an enpl oyer and, further, that one cannot
be both a contractor and an enpl oyer--the two bei ng mutual | y excl usi ve.

That is not, however, the position of the Departnent of Labor.
In Admnistrative Qoi nion WA 522 (April 23, 1984), the Departnent addressed
the status of grove care contractors who performfarmng operations for fruit
grove owners, and, anticipating Mendoza, advi sed that those who performal |
farmng operations prior to harvest woul d be considered "agricul tural
enpl oyers”. The (pi nion then goes on to say:

"However, if such a grove care contractor engages in

harvesting operations in any grove where he did not perform

all the farmng operations required prior to harvest he wil

be consi dered a farml abor contractor and nust conply wth

the registration requirenents under NEPA "
The only support cited for that interpretation was the Senate' s Report on the
earlier FarmLabor Gntractor Registration Act (ALCRY), which had accept ed
the Departnent’ s position that grove care contractors who performall farmng
operations prior to harvest are farners and not |abor contractors. (Senate
Report 93-1235, 2nd Session, p. 7, reprinted in 1974 U S de Gng. & Adnmin.
News, at pp. 6441, 6447.) The Report says nothing about the status of dual
capacity operators, |ike Bertel sen

Nor has the Secretary of Labor's position that they are to be

consi dered | abor contractors gone unchal lenged. In the
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natter of Lawence Peters d/b/a Fresno Ag Services. CGase No. 87- M&P>- 00016

(Septener 21, 1988) (In evidence as GC Ex. 14), a Departnent of Labor
Admini strative Law Judge hel d that a farner who derived 67.5 percent of his

i ncone fromlabor contracting activities was neverthel ess an "agricul tural
enpl oyer" because he al so farned an 80 acre vineyard/orchard of his own. In
reaching this conclusion, the ALJ relied on the definitions, described above,
the legislative history of MBPA described bel ow and the reasoni ng of the
Qourt in Mendoza v. Wght M neyard Managenent, supra.

In determning the weight to be given to the
Departnent’ s Admnistrative Qoinion, it nust be renenbered that an
interpretation by the admnistering agency is hel pful, but not necessarily
controlling. As the 9th Qrcuit explained in Brock v. Witers Guild of
Anerica. Wst, Inc. (1985) 762 Fed.2d 1349, 1353 & 1357:

"In construing a statute in a case of first inpression, we | ook to
the traditional signposts of statutory construction: first, the

| anguage of the statute itself (see North Dakota v. Lhited Sates,
460 US 300, 312 (1983); Anerican Tobacco . v. Patterson, 456
US 63, 68 (1982)); second, its legislative history (see Heckl er

v. Turner, 470 US 184, 194 -95 (1985)), and as an aid in
interpreting Gngress intent, the interpretation giventoit by its
admini stering agency (see Heckler v. Turner, supra; Wnterrownd v.
David Freednan & @.. Inc., 724 Fod.2d 823, 825 (9th Ar. 1984).

"....V@ consider the Secretary's regulations as an aid in
interpreting Gngress intent, but they are not binding on us.
Donoyaji v. Sailors' Lhion of the Pacific, 739 Fed.2d 1426, 1429
(9th Qr. 1984), cert. denied, 471 US 1004 (1985). The
Secretary's admnistrative regulations wll not renedy a | ack of
statutory authority for his clam As the Suprene Gourt
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has observed: ' The rul enaki ng power granted to an admnistrative
agency charged wth the admnistration of a federal statute i s not
the power to nake law FRather, it is the power to adopt
regulations to carry into effect the wll of Gngress as expressed
by the Satute.’ Bnst & Bnst v. Hchfelder, 425 US 185, 213-14
(1976)." (See also: Bresgal v. Brock (9th Qr. 1987) 833 Fed. 2d
763, 766-67.)

And, as the Suprene Gourt explained in Kidnore v. Saift (1944) 323 U S,
134, 140:

"V consider that the rulings, interpretati ons and opi nions of the
Admini strator under this Act, while not controlling upon the courts
by reason of their authority, do constitute a body of experience
and inforned judgnent to which courts and litigants nay properly
resort for guidance. The weight of such a judgnent in a particul ar
case W || depend upon the thoroughness evident inits
consideration, the validity of its reasoning, its consistency wth
earlier and later pronouncenents, and all those factors which give
it power to persuade, if |acking power to control."

It is alsotrue that advisory opinions are probably not entitled
to as nuch weight as formal regulations. (See: OReilly, Admnistrative Rile
Miki ng (1987) §17.04, pp. 339-341.)

The legislative history of MPAis hel pful in chosing between
the interpretation suggested by its statutory definitions and that of fered
by the Secretary of Labor. Qne of Qbngress’specific concerns was a probl em
whi ch had been created by the expansive definitional structure of its
predecessor, the FarmLabor ontractor Reporting Act. Uhder ALAQRA a farm
| abor contractor was broadly defined as:

i el person, TeCrUiTs. Sol|cits, nires, furnishes, or "

transports mgrant workers...for agricultural enpl oynent. (78
Sat. 920(b).)
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An exception was then nade for:

"...any farner, processor, earner, ginner, packing shed operator or
nur serynan who personal |y engaged i n any such activity for the

pur pose of supplying mgrant workers solely for his own operation.”
(enphasi s supplied) (78 Sat. 920(b)(2).)

nfronted wth that |anguage, the Departnent of Labor and the
Qourts invoked the rule that an exception to a renedial statute is to be
narrowy construed and hel d that farners who occasionally or incidentally
used their enpl oyees to assist other farners were required to register as
| abor contractors, even though they had none of the transient, "fly-by-night"
traits which had led to the abuses at which the statute was ai ned. The House
Report on NMBPA expl ai ns the probl em

"Through the definitional structure of AHL.GRA agricul tural

enpl oyers and associ ati ons who engage in certain statutorily
described activities have been held to be farmlabor contractors
unl ess they have been specifically exenpt under that Act. This
structure of coverage and its attendant consequences has been t he
source of strong enpl oyer objections and constant |itigation, and
coupl ed wth certai n anbi guous terns has caused nunerous anonal ous
situations....The uncertainty created by this structure, as to what
liabilities attach to which growers, and when, has produced
fustration and resentnent in the groner coomunity. Qnce a grower
or associ ation has been found to be covered under the Act sone of
the liabilities which attach as a result of such coverage are ones
which were originally designed wth the characteristic of the
transient creweader in mnd, and which, when applied to a
stationary enpl oyer produce need ess paperwork and added

admni strative expense unnecessary for the effective and purposef ul
enforcenent of the Act." (House Report No. 97-885, 2nd Session, p.
?‘,Msr)e;)ri nted in 1982 US de ng. & Admn. News, at pp. 4547,

In order to correct the situation and, at the sane tine, address "the
historical pattern of abuse and exploitation of mgrant and seasonal farm

workers" (l1d. at p. 4549), Gongress did two things:
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Frst, it narrowed the registration requirenent--and, along wthit, the
restriction on the enpl oynent of aliens--by naking it clear "that neither an
agricultural enpl oyer nor his enpl oyees nor an agricul tural associ ation nor
its enpl oyees are to be considered as farmlabor contractors for any purposes
under this Act" (1d. at p. 4554.), thus excusing "stationary enpl oyers" from
the "need ess paperwork and added admni strative expense" whi ch had been
"designed wth the characteristic of the transient crewweader in mnd." (ld.
at p. 4549.) Second, it expanded the coverage of the Act by addi ng provisi ons
for worker protection (sanitary housing, vehicle safety, disclosure, etc.) and
by naki ng themapplicable not only to labor contractors but also to
agricultural enpl oyers and associ ations.” So it was that a FarmLabor
ntractor Registration Act becane a Mgrant and Seasonal Vérker Protection
Act.

The legislative history thus points to an interpretati on of MSPA
whi ch takes into account the desire of ongress to exenpt fromregistration

those farners whose operations are stationary

BThis fundanenta change in statutory coverage di sposes of
Respondent' s argunent that MBPA's definition of an "agricultural enpl oyer™
shoul d be read narrowy because excl usions fromrenedi al statutes are to be
strictly construed. (Resp. Post Hearing Bf., pp. 7-8.) Agricultural enpl oyers
are not excluded fromMSPA [as they had been fromHA.(RY; they are sinply
covered by separate Sub-chapters of the sane legislation. (See; Subchapters
[, 111 &1Vof MBPA 29 USC 88 1821-1822, 18311832, 1841-1844.)
Therefore, since this is not a situation involving exclusion fromstatutory
regul ation, the rule of interpretation relied upon by the Respondent is

| napposi te.
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and stable. That intent is best realized by an interpretati on whi ch

recogni zes that those who farmtheir own property or performall cultural
practices for others have achi eved agricul tural enpl oyer status and are not
to be deprived of that status sinply because, in addition, they act as | abor
contractors.

The Secretary of Labor's Administrative Qoinion to the contrary
relies on an earlier statute (FLARY) wth whi ch Gongress had grown
dissatisfied and whose | egislative history did not actually address the
status of dual capacity operators |like Bertelsen. And it has been repudi at ed

by one of the Departnent’'s own Admini strative Law Judges. (Lawence Peters

d/b/a Fresno Ag Services., supra.) As such, it lacks the thorough

consi derati on, persuasive reasoning, and intra-departnental unani mty about

wvhi ch the Suprene Gourt spoke in SKidnore v. Snft, supra, when it descri bed

the circunstances in whi ch deference shoul d be accorded the interpretations
of an admini stering agency.

The Admini strative Law Judge who rejected the Departnent’ s
interpretation and accepted the one described above al so rejected its "fall-
back" argunent that a farner's status as a labor contractor or an
agricul tural enpl oyer should turn on whichever activity predomnates. H
observed that there was nothing in the legislative history to support such a
test and that it would, in fact, run contrary to Gongress' desire to exenpt

farners who had stationary | ocations and stabl e contacts wthin
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the coomunity.® He al so considered the argunent, which Bertel sen nakes, that
hol ding a contractor's |icense establishes one as a | abor contractor, pointing
out that, to protect hinsel f, a farner

"...mght very well register...whether or not he was significantly

engaged in farmlabor contracting activity ....Therefore, nere

regi strati on can be accorded no particul ar significance. Mreover,

the fact that the defendant registered as a farmlabor contractor

does not alter the fact that he is "an agricultural enployer’ wthin

the "neaning of the Act." (Lawence Peters d/b/a fresno AT Servi

ces., supra. p. 4.)

Bertel sen, who farns land of his own, who perforns all

agricultural operations on 15%30%o0f the acreage he services, who has been
i n business for nany years at the sane | ocation, and who has extensive and
stable contacts in the San Joaquin Val ley agricultural conmunity, is not the
sort of farner ongress intended to include in Subchapter 1 of MBPA A
reading of the definition of "agricultural enpl oyer” to include dual capacity
operators like himis therefore nore consistent wth Gongressional intent. As
an agricultura enployer, he nay not "be considered as [a] farml abor
contractor...for any purposes under the Act." (HR 97-885, supra, 1982 US
(de ng. & Admin. News, at p. 4554.) He was therefore exenpt fromthe
prohi bition agai nst enpl oying aliens not entitled to work in the Lhited
Sates. That being so, the discriminatees are in exactly the sane position

as any other undocunented workers. Uhder Rgi Agricultural Services. Inc.

supra, they are

P did indicate, however, that a farner whose "enpl oyer"
operations were insignificant or de mninus coul d properly be required to
register as a "farmlabor contractor"”.
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entitled to the full range of Board renedies, including backpay.

B
Respondent' s assertion that Federal |aw overrides and pre-enpts
the Board's Qder in 12 ARB No. 27 nust al so be tested agai nst section 521 of
MBPA whi ch provi des:
"This chapter [MBPA is intended to suppl enent Sate |aw and
conpliance wth this chapter shall not excuse any person from
conpl iance wth appropriate Sate lawand regul ation.” (29
USC 8§1871.)
This provision applies to all "persons" covered by the statute, and woul d
therefore cone into play even if--contrary to the concl usi on reached i n
the precedi ng secti on--Respondent were considered to be an "agricul tural
| abor contractor™ and not an "agricultural enpl oyer".
The purpose and function of section 521 is to ensure--to the
extent possible--that Sate lawand regulation be allowed to co-exist wth
Federal law (See, Giifornia Federal Savings and Loan Association v. Querra

(1987) 479 US 272, 107 SQ. 683, 690-9L.)

But is co-existence here possible? O is this a situation where
Sate regulation nust yield because it is in actual conflict wth Federal |aw
el ther because "...conpliance wth both Federal lawand state regulations is a
physical inpossibility,"™ (Horida Line and Avacado Gowers. Inc. v. Paul
(1963) 373 US

2 ndeed, since 13 of the 14 discrininatees vere legal |y present
inthe Lhited Sates because of their pending requests of asylum they woul d
probably be entitled to backpay even under a Qure-Tan anal ysis. (Sure - Tan.
Inc. v. NLRB (1984) 467 US 883.)
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132, 14.2-43; Hdelity Federal Savings & Loan v de |a Questa. (1982) 458 U S

141, 153), or because Sate |law stands "...as an obstacle to the
acconpl i shnent and execution of the full purposes and obj ectives of (ongress.

(Hnes v. Davidowtz (1941) 312 US 52, 67; see, Mchigan Ganners & Feezers

Assn.. Inc. v. Agricultural Mrketing and Bargaining Bd. (1984) 467 US 461,
478.)

To the Respondent, the conflict is obvious and irreconcil able: To
reinstate crew neners not authorized to work inthe Lhited Sates is to
violate section 106(a) of MBPA To the General unsel, on the ot her hand,
there is no actual conflict because the portion of the Board's Qder for
whi ch enforcenent i s sought concerns backpay, not reinstatenent. The
Respondent is nerely being required to nake crew nenioers whol e for their
financial |osses; there is no attenpt to conpel their re-enpl oynent.*

Neither side has it quiteright. Reinstatenent is an issue, but
not in the way the Respondent characterizes it. Wiat is at stake is the well
establ i shed doctrine that an enpl oyer nay |imt the backpay it owes by naki ng
an uncondi tional offer of reinstatenent to the workers it has discrimnated

against. (Abatti Farns. Inc. (1983) 9 AARB Nb. 59, pp. 7, 15.) If an enpl oyer

were deprived of the right to avail itself of that doctrine, the result woul d

be the continuing accrual of backpay. If, on the other

2 ndeed, if reinstatenent were bei ng sought, the proper forum
woul d be the Superior Gourt under Lab. (obde §1160.8, not a suppl enent ary
backpay proceed ng under section 20290 of the Board s Regul ati ons.
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hand, the General Gounsel were seeking to enforce a reinstatenent order

agai nst the enpl oyer, the result would be quite different. There would be a
return to work, not a continuing accrual of backpay. The difference in
result is crucial in determning whether there is an actual conflict between
the relief here sought and the provisions of Federal law Section 106 of
MEPA nakes it illegal to enploy aliens who are not authorized to work in the
Lhited Sates, but it says nothing about their backpay. Therefore, while the
enforcenent of a reinstatenent order mght well conflict wth section 106, no
such conflict is presented by the continuation of backpay liability which
results when an enpl oyer is denied the right to offer reinstatenent to aliens
it has discrimnated agai nst. Uhder those circunstances, Federal preenption
does not cone into play because it is possible to anard backpay w thout

violating MBPA's hiring requirenents (Horida Line agd Avacado G owers. |nc.

v. Paul, supra), and because a backpay award stands as no obstacle to the

enforcenent of MBPA's hiring requirenents (Hnes v. Davidowtz. supra);

rather, the anard serves to reinforce those requirenents by refusing to
excuse | abor contractors who have viol ated MPA fromtheir liabilities under
Sate law (See, Local 512 Wérehouse and Gfice Wrkers' Lhion v. NRB (Sth
Gr. 1986) 795 Fed.2d 705, 720.)

That is not to suggest that an enployer's right to limt backpay
by offering reinstatenent is lightly to be dispensed wth. It has been part
and parcel of |abor |awsince the early days of the Végner Act (see, Hypwood
Retinning Gonpany. Inc. (1938) 4 NLRB 922, 941), and it is based on the

fundanental notion that civil
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danages shoul d termnate once the wongdoer has undertaken to restore the
victimto the status he or she fornerly occupied. M point is only that the
wthdrawal of that right does not run afoul the Suprenacy Q ause.

That being so, it is permssible to ask whether, given the
unusual circunstances of this case, there is sufficient justification for
preventing--or, as the General unsel puts it, estoppi ng--the Respondent
fromexercising its normal right to termnate the accrual of backpay by
of fering rei nstat enent .

The concl usi ons reached in Section E of the Hndings of Fact (pp.
20-21, supra), which are based on the detailed findings in Sections Cand D
(pp. 10-20, supra), persuade ne that the Respondent's conduct does warrant
the restriction of its right to invoke MBPA s policy agai nst the enpl oynent
of unauthorized aliens as a neans of limting backpay. There is, first of
al, the fact that its new docunentation requirenent, comng as it did after
years of indifference to the requirenents of M8PA and on the heel s of an ALJ
order recommendi ng backpay, was adopted for the obvi ous purpose of defeating
an antici pated backpay award. Secondly, as soon as the Respondent felt it
had rid itself of liability tothe discrimnatees, it ignored its new
requirenent and reverted toits forner practice of hiring and rehiring
workers wthout bothering to find out whether they were authorized to work in
the Lhited Sates.

To permt the Respondent to termnate backpay under those
circunstances would, in the first instance, sanction the deliberate use

of one farnmorker protection statuteMPA-to
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defeat another--the ALRA--and thereby contravene the requirenment of section
521 that MBPA be construed in pari materia wth Sate statutes so as "not
[to] excuse any person fromconpliance wth appropriate Sate | aw and
regulation.” (29 US C 81871.)

As for the second factor--disregard of the new requirenent and
reversion to forner practice--it resulted in the discrininatees receiving
nothing, while later applicants with the sane | egal debilities® received all
the enol unents of enpl oynent. The consequence of treating the discrimnatees
one way and appl i cants who fol | owed themanot her was a disparity based sol el y
on the discrininatees invol venent in concerted activity and their
participation in Board proceedings. To permt that disparity to stand woul d
offend a core policy of the ALRA guaranteei ng enpl oyees "the right...to
engage in...concerted activities for the purpose of...mtual aid and
protection' (Lab. Gode 81152), and it would run contrary to the policies
expressed in section 1153 (a) and (d) naking it an unfair |abor practice to
violate section 1152 and forbi ddi ng di scri mnation agai nst workers who
participate in Board proceedings. The only way to avoid such a result and
aneliorate the disparity intreatnent wthout violating MBPAis to restrict
Bertelsen's right to invoke the doctrine that backpay termnates when

reinstatenent is offered.

ZIndeed, it is likely that sone of the applicants who were | ater
hired wthout having their docunents checked were not even authorized to be
inthe Lhited Sates, |let alone to work here.
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There are circunstances where it would be inproper to permt the
continuing accrual of back pay because the anount awarded woul d be specul ati ve

(Sure-Tan. Inc. v. NRB(1984) 467 US 883, 905), or because it woul d be

punitive or unrelated to to the purposes of the Act. (See, Republic Seel
Qrp. v. NRB(1940) 311 US 7, 912, NNRBv. Seven-p Bottling G. (1953)
M4 US 344, 348-49; Laflin & Laflinv. ARB (1985 166 Cil . App. 3d 368, 380.)

But that is not a problemhere. The anount of backpay is not specul ative
because there is no difficulty in ascertai ning when the di scri mnatees woul d
have worked and what they woul d have earned during 1986 and 1987. As for the
dat e on whi ch backpay termnates, there is nothing specul ative about it. Al
parties agree that backpay properly termnated June 1, 1987, when the crew
nenbers qualified for Tenporary Resident Satus under the new | nmgration Act
(IRCA and received a reinstatenent offer which they were then abl e to accept,
(111:2.)

Nor is such an award punitive or unrelated to the purposes of the
ARA  Depriving Bertelsen of its right to cut off backpay by offering
reinstatenent is, as pointed out above, the only way to elimnate the
disparate treatnent of the discrinmnatees bcised on their invol venent in
protected concerted activity and their participation in Board proceedings. As
such, it is a neasured and appropri ate neans of effectuating the polices
expressed in § 1152 and 88 1153(a) and (d).

Because the circunstances of this case are unique, it is a proper
situation for the exercise by the Board of its well recogni zed discretion to

nodify its nornal renedial rules "...as a
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neans of tailoring the renedy to suit the individual circunstances of each
discrimnatory discharge.” (Sure-Tanv. NRBsupra, 467 US at 902, see,
Crianv. ALRB (1984) 36 Gal.3d 654, 673-74, NNRBv. J.H Rutter-Rx Mg. .
(1969) 396 US 258, 262-63; Nathansnn v. NLRB (1952) 344 US 25, 29-30.)

Restricting Bertel sen's use of the doctrine which permts an enpl oyer to
termnat e backpay by offering reinstatenent does just that. And it does it
wthout creating a conflict between Sate and Federal regul ation.
c

During the preheari ng and heari ng phases of the case, the
Respondent relied prinarily on the inability of the discrimnatees legally to
accept the reinstatenent offer which it nade on March 19, 1986, as the basis
for termnating backpay. In so doing, it left open the question of backpay
for the period prior to the offer. Inits post hearing brief the Respondent
all but abandoned its earlier theory and, instead, argued that the
di scrimnatees were, fromthe begi nning, disqualified fromenpl oynent. It
was not their legal inability to accept reinstatenent which termnated
backpay, but their unauthorized status when they were originally termnated.

Wil e that approach would elimnate every bit of backpay and
while it is probably nore consistent wth the Respondent’ s anal ysis of MPA
It renders any argunent for pre-enption even nore attenuated because it
pl aces Respondent in the position of claimng that a pure backpay order--one
whi ch has nothing to do wth reinstatenent or wth the doctrine that an offer

of
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rei nstatenent can be used to cut of f backpay--is pre-enpted.

It has already been pointed out that there is no actual conflict:
between an award of backpay to aliens not authorized to work in the Lhited
Sates and a prohibition against their enploynent. (Supra, Section B pp. 31-
33.) Receiving noney and receiving a job are two different things. That
distinctionis even clearer where there is no offer of reinstatenent to cl oud
the issue.

Respondent seens to be arguing that the paynent of backpay to
aliens woul d subvert the purpose of MBPA s prohibition agai nst enpl oyi ng
them (Resp. Post Hearing Brief, p.11.) It forgets that section 106 is
directed at enpl oyers, not enployees. Its aimis to forbid, and thereby
deter, "fly-by-night" labor contractors fromexploiting undocunent ed workers.
To say that that purpose woul d be achi eved by excusi ng the of fendi ng
contractors fromliability under Sate | aw nakes no sense. They are far
better deterred if they knowthat their misconduct under Federal |aw cannot
be used to excuse their obligations under Sate law (See, Local 512
Vdr ehouse and Gfice Wrkers' Lhion v. NNRB supra, 795 Fed.2d at 720.)

Thus, it is fitting and appropriate that all of the
di scrimnat ees be awarded backpay, as the Board ordered, fromthe date of
their original discharge. A that tine, the Respondent was hiring workers
wthout naking any effort to determne whether they were authorized to work
inthe Lhited Sates. To deny backpay at that point woul d therefore create
the sane disparity based on their involvenent in protected concerted activity

whi ch
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recurred | ater on when Bertel sen began ignoring its new docunent ati on policy.

(Supra, Section B pp. 34-35.)

D

Even if the Respondent were able to overcone all of the obstacl es
described in the preceding sections, there would still be a serious probl em
wthits claimto have acted properly wen it refused to reinstate the
nenters of the Trevino crewwho failed to present proof that they were
authorized to work in the Lhited S ates.

The Respondent has the burden of proving not only that its offer
of reinstatenent was clear and unequi vocal, but also that it acted reasonably
when it denied reinstatenent. And any uncertainty is to be resol ved agai nst
it. (MggioTost ado. Inc. (1978) 4 ARB No. 36, ALID p. 3; QP Mirphy
Produce .. Inc. (1982) 8 ALRB No. 54; NRBv. Hite Chief. Inc. (Sth Qr.
1981) 640 Fed.2d 989; J.H Rutter Rex Manufacturing @. (1971) 194 N.RB 19.)

Wiat is reasonabl e depends on the circunstances of each case. (Avatti Farns.

Inc.. supra.) For exanple, it is unreasonabl e for an enpl oyer to refuse to
reinstate a discrimnatee who needs sone additional tine to recover froman
illness or aninury. (Mrray Products, Inc. (1977) 228 NLRB 268, fn.8§,
enforced, 584 Fed.2d 934 (9th Ar. 1978); Geyhound Taxi (. (1985) 274 N.RB

459, 470; see generally, Fedenan's Gl easi eu Locks Shi pyard (1974) 208 N_.RB
839.)

Here, thereis no difficuty wth the terns of the witten

offer; it was clear and unconditional. The issue is
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whet her supervi sor John Quriel acted reasonabl y when he turned the
discrimnatees anay. The circunstances leading to their rejection and the
nanner in which it was acconpl i shed have al ready been considered. (H ndings
of Fact, supra, pp. 11-16.) The critical findings are that an INS
representati ve had advi sed Bryan Bertel sen that the crew nenbers shoul d
return to the Los Angeles INS Gfice and request permission to work. But
Quriel did not convey that information to them instead, he refused themre-
instatenent while | eaving open the possibility that enpl oynent woul d be
avai lable if they eventual |y obtai ned work authorizations. He did not go on
totell themhowto go about it, even though Bertel sen knew what needed to be
done. #

Inits Post Hearing Brief and in questioning the di scrimnatees
at the hearing, the Respondent took care to point out that they did not
fol l owthrough and "take their docunents to the INSto get themstanped.”
(Resp. Post Hearing Brief, p.10.) Had the Respondent not been tol d by the
INS what they needed to do, its point would be wel |l taken. Here, however, it
possessed i nfornati on which would naterial ly assist the workers it had
discrimnated against in neeting the conditions for reinstatenent it had j ust
I nposed. Uhder those circunstances, it is reasonabl e and appropriate to

require that it disclose that information to them

#That Quriel hinself nay have nisunderstood or been i gnorant
of the inport of the advice given Bryan by the INSis irrelevant; it is
Respondent’' s awareness which is control | ing.



Had Quriel told themthat a representative of the INS had advi sed
that they return toits Los Angeles dfice and had he encouraged themto do so
by carrying out Bryan's instructions to let themknowthat "[We want to hire
[them} and nake it known that all they need do is have a stanp on their
letters" (111:42), it is nuch less likely that they woul d abandon their
efforts, as they did, based upon the justifiable inpression that his comments
were nothing nore than a cover for the continuation of the discrimnation
whi ch had earlier been practiced against them (H ndings of Fact, supra,
pp. 15-16.) Furthernore, there is every reason to believe that, had they
returned to the Los Angel es INS Gfice, the needed authorizations woul d have
been forthcommng. The INS Regul ations then in effect provided that "...any
alien who has filed a non-frivol ous application for asylum..nay be granted
permssi on to be enpl oyed for the period of tine necessary to decide the
case." (Enphasis supplied) (8 CF. R 8109.1(b)(2) (1981), 46 Fed. Reg. 25,081
(My 5, 1981); see also 8 CF.R 8208.4.)25 That is not a denandi ng
standard26. and, inapplying it, the Gurts have in nost instances uphel d the
right of aliens to work while their applications are pending. (Daz v. INS
(EDGI. 1986) 648 F. Supp. 638; see, Afaro-Qellana v. Ilchert

®The current regul ations are to be found at 8 CF.R
88274a.12(c)(8) and 274a. 13.

®pccording to the INS a "frivolous" application is one "wth
little weight or inportance, not worth noting, slight, given to trifling,
narked wth unbecoming brevity, [or] patently wthout substance."
(Interpreter Rel eases, p. 522 (June 29, 1984).)
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(NDGI. Aug. 18, 1989) 720 F. Supp. 792 (deci ded under current regul ations,
but relying on Daz); but see, John Doe | v. Meese (S D Texas 1988) 690 F.

SQupp. 1572 (nore restrictive interpretation of the current regulations.); see

general ly, INSv. Car6. oza-Fonseca (1987) 480 US 434.)

There is, of course, always an el enent of uncertainty in know ng
what woul d have happened if one had taken the road not chosen. But where, as
here, those uncertainties were created by the conduct of the Respondent, it is
the Respondent agai nst whomthey wll be resolved. (Aatti Farns. Inc.,
supra; Kyutoku Nursery. Inc. (1982) 8 ARB Nb. 73; Robert H Hckam(1983) 9
ARBN. 6.) That being so, Bertelsen's failure to disclose naterial

information to the discrimnatees who attenpted to accept its reinstat enent
offer taints that offer, invalidating it as a neans of termnating the accrual

of backpay.

E

Based on the (ncl usions of Lawreached in Sections A B Cand D
above, the 13 discrimnatees who were entitled torenainin the Lhited Sates
while their applications for asyl umwere bei ng processed, but who were
wthout authorization to work while they were waiting, are all entitled to
backpay fromthe date they were discharged, January 31, 1985, until June 1,
1987, when they qualified for Tenporary Resident Satus under the Inmgration
Reformand Qontrol Act of 1986 and recei ved rei nstatenent of fers which they
were abl e to accept.

The parties stipulated that the anounts alleged in the
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Soecification accurately reflect the net backpay due those di scrim nat ees.
(1:5.) 1 therefore recoomend that the Board direct that the Respondent,
Phillip D Bertelsen, its officers, agents, successors, and assigns, pay to
each of themthe anounts set forth opposite their nanes bel ow plus interest
until the date of paynent cal culated in accordance wth the Board Decision in
E W Mrrill Farns (1988) 14 ALRB Nb. 5:

10. Hector Pena
11. Mria G Perez
12. Hias Rvas
13. Quadal upe Rodas

RIA2RN

1. Jose Arias $6, 330. 72
2. Faustino Gxrillo $3, 343. 25
3. Mguel CGarillo $3, 265. 21
4. Rafael Carrillo $3, 6%4. 67
5. victor BEnanor ando $3, 121. 42
6. Goria Tel na Escobar $5, 267. 20
7. Jose Escobar $3, 601. 21
8. H ena Lopez $6, 030. 93
9. Daniel Pena $3, 568

$3

M

M

$5

N
QO
=
OV
©

The one renai ning di scrimnatee, Mwximno Gerna, did not attenpt
to respond to the reinstatenent offer which was nade by the Respondent on
March 19, 1986, and so the General Gounsel properly termnated his backpay on
Aoril 1, 1986, the deadl ine for acceptance of that offer. Hs entitlenent to
backpay, therefore, rests on the (oncl usions of Lawreached in Sections A and
C above- - concl usi ons whi ch are not bound up wth the Respondent’ s conduct
toward the discrimnatees who did attenpt to accept the offer. Grna' s
status also differs fromthe other discrimnatees in that he was not
authorized toremainin the Lhited Sates [al though, |ike the others, he
subsequent | y appl i ed for and recei ved Tenporary Resident status under |RCA.
Wil e that difference
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mght well be significant if the SQuprene Gourt's holding in Qur-Tan v.
N.RB. supra, were to apply, it nakes no difference under the Boards
decision in Hgi Agricultural Services, Inc., supra, wiich does apply to

his situation. He is therefore entitled to backpay fromthe date he was
di scharged, August 24, 1984, until April 1, 1986.

Inits Answer, the Respondent chal | enged the anount al | eged as
owng to hhm(GCE. 2, 2nd Aifirnati ve Defense), and indicated at the
Prehearing Gnference that it woul d i ntroduce evidence at the hearing to
establish that he woul d not have worked during the orange harvests included in
the Specification. (See, Prehearing Gnference Qder, p. 9.) In accordance
wth GQunarra M neyards (1977) 3 ARB No. 21, | directed the parties to

provi de each other prior to hearing wth copies of all exhibits upon which
they intended to rely at hearing (Prehearing nference Qder, 11); at the
sane tine they were put on notice that failure to conply woul d be grounds for
excl udi ng such evi dence under section 20240(e) of the Board s Regul ati ons.
(Prehearing Gnference Qder, §20.) In spite of this and wthout a show ng of
good cause, the Respondent failed to provide the General Gounsel wth copi es
of the payroll records upon which it planned to base its contention that Gerna
woul d not have worked during the orange harvests. (11:6-9.)

Because Respondent's failure to provide those records prior to
hearing interfered wth the orderly progress of the hearing and i npai red the
right of the General Gounsel to rebut those records, | excluded themfrom

evidence. (11:9, 72-74,
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kegava Brothers (1982) 8 ARB No. 90, pp. 6-7.) Based on the General

Qounsel ' s prina faci e showng that backpay was due Gerna in the anount
alleged inthe Secification (11:117-118), | therefore recormend that the
Board direct that the Respondent Phillip D Bertelsen, its officers, agents,
successors, and assigns, pay to Mxi mno Gerna the anount of $3680. 03, pl us
interest until the date of paynent, cal cul ated in accordance wth the Board

Cecision in EW Mrritt Farns (1988) 14 ALRB Nb. 5.

)
DCat ed: Decenfber 19, 1989. / .l__."'

Janmes Wbl pnan
Chi ef Administrative Law Judge
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