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DEQ S ON AND CROER

 June 5, 1991, Admnistrative Law Judge (ALJ) Janes VWl pnan i ssued
the attached Decision in the above-captioned cases. Thereafter, the General
Qounsel of the Agricultural Labor Relations Board (ALRB or Board), Lhited Farm
VWrkers of Anerica, AFL-A O (herein UFWor Uhion) and Skalli Gorporati on dba
S. Supery Mneyards (herein Respondent) tinely filed exceptions and
supporting briefs, and Respondent and Charging Party filed answering briefs.

Pursuant to the provisions of Labor Code section 1146, ythe Boar d
has del egated its authority in this natter to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to overrule the ALJ's

rulings, findings and concl usi ons, except to

yAlI section references herein are to the California Labor Gode unl ess
ot herw se speci fi ed.



the extent consistent herewith, and to issue the attached Oder.gl

The only issues before the Board ari se fromRespondent’s di scharge
of 19 of its vineyard enpl oyees between April 11 and My 2, 1990, 3 for their
failure to neet productivity standards promul gated by Respondent's new
vi neyard nmanager, Reynal do Robl edo. The UFWwas certified as the
representati ve of Respondent's agricultural enpl oyees on March 12, 1986. It
I's undi sputed that Respondent promul gated and enforced the standards w t hout
notifying the UFW After enpl oyees began to be warned and di scharged in the
I npl enentati on of the standards, the UFWappropri ately requested Respondent to
provi de information concerning the new standards. Respondent, however,
refused to provide this infornati on and woul d not include the subject of
productivity standards in ongoi ng negotiations toward a new col | ecti ve
bar gai ni ng agr eenent .

These undi sputed facts establish all the elenents of an unl awf ul
unilateral change. (See NNRBv. Katz (1962) 369 US 736 [82 S Q. 1107; 50
LRRM 2177].) Production standards |ike those Respondent inpl enented from
April 7 to May 2, requiring an increased hourly rate of production to renain
enpl oyed, are unquestionably conditions of enpl oynent and therefore constitute
a mandatory subject of bargaining. (Qystal Sorings Shirt Gorporation (1979)
245 NLRB 882 [102 LRRM 1404] enf'd. (5th dr.

2 As Respondent has not excepted to the ALJ's finding that it
]Eln| awful ly contracted out fence spraying work, we adopt that finding pro
or na.

§/All dates herein are in 1990, unl ess ot herw se i ndi cat ed.
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1981) 637 F.2d 399.) Respondent was subject to an obligation to
bargain wth the UFWby virtue of the UFWs certification as the

representati ve of Respondent's agricultural enpl oyees.‘—"/

Respondent, however, not only did not give notice of the changed standards to
the UFW but al so excluded production standards fromdi scussi on when the UFW
nade specific inquiry about them Respondent thus had the opportunity to cure
its earlier failure to give notice, but failed to do so. Mreover, Respondent
refused to include this subject as part of ongoi ng neetings seeking to renew
its recently expired col |l ective bargai ning agreenent wth the Union.
Respondent presented evidence that its producti on standards were

notivated by a desire to reduce its per acre operating cost. Wile reducing
costs and obtai ning hi gher productivity are certainly appropriate goals wthin
the prerogative of the enpl oyer to achieve, where they result in inposition of
a new condition of enpl oynent upon enpl oyees represented by a certified | abor
organi zation, the Agricultural Labor Relations Act (Act or ALRA) requires that
the organi zati on have notice and the opportunity to bargai n about the changes

before they are inpl enent ed. o If an enpl oyer gives notice of a

iUAs the ALJ correctly found, the nmanagenent rights provision
of the parties' expired collective bargai ni ng agreenent does not show t he
clear and unmstakabl e intent to waive the right to bargai n over changes in
work standards, a nandatory subject of bargaining. (See Afred M Lew s v.
NLRB (1979) 587 F.2d 403 [99 LRRM 2841] ,)

o \i | e the new producti on standards nay have been reasonabl e, that does
not obviate the obligation to bargain prior to their inplenentation.
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speci fi c change, the union nust then request bargaining. (Adtizens National

Bank of WI I nar (1979) 245 NLRB 389 [102 LRRM 1467].) Absent such a request

by the union after reasonabl e notice, the enpl oyer nay i npl enent w t hout
bar gai ni ng. o

Wiile the ALJ found all the el ements of an unlawful unilateral change
present in Respondent's promul gation of production standards fromApril 7 to
May 2, he found only the first of the production standards, that issued on
April 7 for hose tying, to be unlawful. In deciding the subsequent
inpositions were |awful, the ALJ concl uded that Respondent had established as
an affirnative defense that Respondent's enpl oyees were engaged in a sl owdown.
The ALJ concl uded that a work sl owdown began on April 9, and that all the
producti on standards announced fromthat date to May 2 were directed prinarily

at responding to the slowdown. Relying on Celotex Gorporation (1964) 146 NLRB

48 [55 LRRMI 1238], the ALJ concl uded that production standards issued from
April 9 were therefore lawful. Uder Cel otex an enpl oyer faced wth a
sl ondown nay, wthout notice to or bargai ning wth the union recogni zed to

represent its enpl oyees, unilaterally

§/I n dtizens National Bank, supra, for exanple, one week's notice before
i npl enentation was found sufficient where the union did not request
bargaining. In a situation where the enpl oyer is seeking parity wthits
conpetitors, as Respondent was here, and vigorously pursues bargai ning, and
where the union does not cone forward with significant proposal s, the National
Labor Relations Board (NLRB or national board) has held that the enpl oyer nay
treat the bargaining as being at inpasse and i npl enent its proposals. (Lou
S echer's Supernarkets (1985) 279 NLRB 475 [119 LRRM1129].) An inpasse on an
I ssue affecting productivity and conpetitiveness has been found in as few as
three neetings during a thirty-day period, even when the parties are
si mul taneousl y negotiating towards a new col | ective bargai ni ng agreenent.
(Lou Secher's Supernarkets, supra.)
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change condi tions of enpl oynent to deal wth the unprotected sl ondown.

Accordingly, the ALJ found that Respondent's discipline and di scharge of

enpl oyees for failing to satisfy these production standards were permssibl e.
The NLRB, however, has nost recently defined a sl ondown as occurring

when enpl oyees work slower than their nornal rate of work. (See Philips

Industries, Inc. (1990) 295 NLRB No. 75 [133 LRRM 1122].) In Phel ps Dodge

Gopper Products CGorp. (1952) 101 NLRB 360 [31 LRRM 1072], the national board

also stated that "[T]he vice of a slowdown is that enpl oyees are not giving

the enpl oyer the regular return for the work done while continuing to accept

enploynent." (Id. at p. 368, enphasis added.) Thus, a slowdown typically is
initiated in support of sone bargai ning denand t he enpl oyees have nade of
their enployer. It is unacceptable as an econom c weapon because the enpl oyer
I's deprived of the nornal |evel of services for the wages pai d; the enpl oyer
Is unable to bring in replacements who wll work at the nornal |evel of
productivity because the existing work force remains in place during the

sl ondown instead of |leaving their places as strikers.

In the case before us, we have searched the record, but are unabl e
to find any evidence that woul d establish an actual slowdown. Rather, the ALJ
found repeatedly that Respondent's enpl oyees continued to work at their pre-
existing rate of production or even exceeded the established pace. (See ALID

at

FHETEEErrrrrrry

FEEEEErrrrirrr
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pp. 7, 26, 37. )Z/ The national board, however, has not found sl ondowns based
on subj ective assessnments of productivity, but on production figures. The
N.RB s reluctance to find a sl ondown based on subj ective or anecdotal evi dence
of enpl oyee behavi or wthout a nunerical show ng of a loss of production is
under st andabl e, gi ven the consequences of such a finding, which may include
suspensi on of the bargai ning process and possi bl e summary di scharge of

enpl oyees engaged in the "sl ondown".

A though the ALJ relied on Bk Lunber Conpany (1950) 91 NLRB 333 [26

LRRM 1493] to support his conclusion that Respondent's evi dence showed a

sl ondown, neither H Kk Lunber nor any case citing HKk Lunber has found a

sl ondown to have occurred when enpl oyees failed to neet a unilaterally

I ncreased production standard. Mreover, Respondent has not shown that the
crews work in January was any slower than the historical experience in other
pruni ng seasons. Even assumng that Respondent established that a sl ondown
did take place in January, Respondent would still only be free of its

bargai ning obligations at those tines when it coul d denonstrate that a

sl ondown was actively in progress.

Rat her than denonstrating any sl owdown, the record does

z/V\‘E note that vineyard manager dark testified that Respondent had inits
possessi on records that woul d have shown what Respondent's crew s productivity
had been in prior years, but did not produce themin the hearing. dark did
tell the Union when it asked for infornation concerni ng Respondent's
production standards that the April 7 to May 2 standards were as different
fromold | evel s of production as appl es fromoranges, suggesting that the
establ i shed production | evels were much | ower than the April 7 to My 2
guotas. F nally, Respondent established that its |evels of productivity were
consistently lower up to the end of 1989 than what it requested in January and
denmanded in April.
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present evidence of a concerted enpl oyee refusal to speed up to neet the new
production standards. S nce we find these standards to be unlawf ul |y issued,
however, such a refusal to speed up sufficiently to conply wth them cannot
legitimze the unilateral inposition of the standards or nmake acceptabl e
di scipline and discharges for failing to satisfy them

Ve therefore find that the ALJ erred in determning that
Respondent ' s enpl oyees were engaged in a slowdown at any tine during the
period April 7 to May 2 when Respondent unilateral ly inposed increased
producti on standards. Respondent was not, therefore, privileged to omt
bargai ning i n response to unprotected concerted conduct. g Respondent
viol ated sections 1153(e) and (a) of the Act wth every unilateral inposition

of production standards that occurred. g Vé will, therefore, order

§/MJreover, inour viewthe record reflects only that the
i npl enent ati on of production standards after April 7 was notivated sinply by a
continuing interest in increasing productivity, rather than by a percel ved
need to respond to a slowdown. In other words, the production standards were
phased in as different tasks arose, but were all part and parcel of the
original decision to increase overall productivity in the vineyard.

g Respondent noved that the URWs exceptions and supporting
brief be stricken in their entirety, contending that the UPWwai ved any t heory
of violation based on unilateral changes in responding to a question fromthe
AJ. (See 9 RT pp. 130-131.) Qur examnation of the exchange di scl oses
that the ALJ nerely inquired whether any termof the expired coll ective
bar gai ni ng agreenent prohi bited Respondent from promul gating production
standards. The exchange thus concerned only whet her the promul gati on of
production standards violated the coll ective bargai ni ng agreenent, not whet her
the standards were in viol ation of Respondent's statutory bargai ni ng
obligation toward the UFW

In viewof our disposition of the unilateral change allegations, we find
it unnecessary to address the alternative allegations of section 1153(c)
discrimnation violations since the remedy would not differ fromthat we now
find appropriate.
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Respondent to rescind the unilateral ly inposed production standards and

bar gai n, upon request, with the Lhion to agreenent or good faith inpasse, to
cancel and expunge fromtheir enpl oyees' records any discipline taken in
reliance on the inpermssibly inposed standards, and to nmake their enpl oyees
whol e for any | osses sustai ned i ncl udi ng where necessary reinstatenent and
backpay. = (See Mirphy Desel (. (1970) 184 NLRB 757 [ 76 LRRM 1469] enf' d.
(7th dr. 1971) 454 F.2d 303; Bol and Marine and Manufacturing (1976) 225 NLRB
824 [93 LRRVI 1346] .)

RER
Pursuant to Labor (ode section 1160. 3, Respondent Skalli
Gorporation, doing business as . Supery M neyards, its officers, agents,
successors and assigns, shall:
1. QGease and desist from
(a) Whilaterally instituting or inplenenting work standards
wthout notifying and affording the URW a reasonable opportunity to
bargai n over their adoption and i npl enent ati on.
(b) Wnhilaterally contracting out fence spraying work, or
ot herw se changing the terns and conditions of enploynent of its agricultural
enpl oyees, without first notifying and affordi ng the UFWa reasonabl e

opportunity to bargain over the decision and effect of doi ng so.

(c) Inany like or related manner interfering wth,

g)/To the extent that the discharge of Ronelio Gorro resulted in part at
| east fromthe pronul gation and enforcenent of the April 7 through May 2 work
standards, he is entitled to the sane renedi es as the ot her enpl oyees
di scharged solely as the result of the enforcenent of those standards. (G eat
Wstern Produce Gorporation (1990) 299 NLRB No. 154 [135 LRRVI 1213].)

17 ARB Nb. 14 8.



restraining or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith
wth the UFW as the certified exclusive collective bargai ning representative
of its agricultural enpl oyees, wth respect to the adoption and i npl ementati on
of work standards and to the contracting out of fence spraying work and the
effects of such actions.

(b) Gancel, wthdraw, and rescind the work standards issued
fromApril 7 to May 2 in effect as to enpl oyees represented by the UFW

(c) Renove all disciplinary warnings issued fromApril 10
to May 2 fromthe personnel files of enpl oyees represented by the UFW

(d) To the extent Respondent has not al ready done so, offer all
enpl oyees di scharged, suspended or ot herw se deni ed work opportunities as a
result of the unilateral pronul gation of said work standards i nmedi ate and
full reinstatement to their forner positions or, if those positions are not
available, to substantially equival ent positions, wthout prejudice to their
seniority or other rights and privil eges.

(e) Make whole the present and forner nenbers of the bargai ni ng
unit for all losses of pay and other economc | osses they have suffered as a
result of their discharge followng the unilateral pronul gation of the April 7

to May 2 work standards and
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Respondent's failure and refusal to bargain in good faith with the UFWhby
contracting out fence sprayi ng work, such nakewhol e 'amounts to be conputed in
accordance with established Board precedents, plus interest thereon, conputed
in accordance with the Decision and Qder in E W Mrritt Farns (1988) 14
ALRB No. 5.

(f) Preserve and, upon request, nmake available to the Board and
Its agents, for examnation, photocopying, and ot herw se copying, all payroll
records, social security paynent records, tine cards, personnel records and
reports, and all other records relevant and necessary to a determnation, by
the Regional Orector, of the backpay period and the anount of backpay due
under the terns of this Qder.

(g) Sgnthe attached Notice to Agricultural
Enpl oyees and, after its translation by a Board agent into all appropriate
| anguages, nake sufficient copies in each | anguage for the purposes set forth
inthis Oder.

(h) Mail copies of the attached Notice, in all
appropriate languages, wthin 30 days of issuance of this order to all
agricultural enployees in its enploy from April 1, 1990 to the date of
nai | i ng.

(i) Provide copies of the signed Notice to each
enpl oyee hired by it during the twel ve (12) nonths fol | ow ng the renedi al
or der.

(j) Post copies of the attached Notice in all
appropriate | anguages for 60 days in conspi cuous places on its property,

the exact period(s) and pl ace(s) of posting to be

10.
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determned by the Regional Drector, and exercise due care to replace any
Nbti ce whi ch has been altered, defaced, covered, or renoved.

(k) Arrange for a representative or a Board agent to distribute
and read the attached Notice, in all appropriate |anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and pl ace(s) to be
determned by the Regional Orector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
notice or their rights under the Act. The Regional Drector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all piece-rate
enpl oyees in order to conpensate themfor tine |ost at the readi ng and
guest i on- and- answer peri od.

(1) Notify the Regional Drector inwiting, wthin thirty (30)
days of the issuance of this Oder, of the steps it has taken to conply wth
its terns, and nake further reports at the request of the Regional D rector,

until full conpliance is achieved. DATED Novenber 22, 1991

BRUE J. JANAAN Chai rnan

JIMBLLIS, Menber

JIMN BLSBEN  Menber

17 ARB Nb. 14
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional Ofice of
the Agricultural Labor Relations Board by the Unhited FarmVWrkers of America,
AFL-AQ the Gneral ounsel of the ALRB issued a conpl ai nt which al |l eged t hat
we, the Skalli Qorporation, dba . Supery Mneyards, violated the law After
a hearing at which all parties had an opportunity to present evidence, the
Board found that we viol ated the | aw by adopting and I npl enenti ng production
standards and by contracting out unit work w thout notifying the UFWand
affording it a reasonabl e opportunity to bargain over those natters. The

Board has told us to post and publish this notice. Ve will do what the Board
has ordered us to do.

V¢ al so want you to know that the Agricultural Labor Rel ations Act gives you
and all other farmworkers in CGalifornia these rights:

1. To organi ze your sel ves;

2. To form join, and hel p unions;

3. Tovote in a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the
enpl oyees and certified by the Board,

5. To act together wth other workers to hel p and protect
one anot her; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do or stops you
fromdoing any of the things |listed above.

VE WLL NOT adopt or inplement work standards, contract out fence sprayi ng
work, or otherw se change the terns and conditions of enpl oynment of our
agricultural enpl oyees wthout notifying the UAWand affording it a reasonabl e
opportunity to bargain wth us over such nmatters.

VE WLL neet and bargain in good faith wth the UFWw th respect to the
i mposi tion of work standards and the contracting out of fence sprayi ng work.

VE WLL expunge al | our enpl oyees' records of disciplinary warnings issued for
failure to meet our production standards promul gated fromApril 7, 1990 to My
2, 1990, and to the extent we have not al ready done so, reinstate any

enpl oyees di scharged wholly or partly as the result of our promul gation and
enf orcenent of production standards fromApril 7, 1990 to May 2, 1990, and we
w il nake whol e our present and former enpl oyees for all |osses of pay and

ot her economc |osses they suffered as the result of the promul gati on and

enf orcenent of production standards fromApril 7, 1990 to May 2, 1990, and as
aresult of the contracting out of fence spraying work.

DATED. SKALLI GORPCRATI ON dba
ST.  SUPERY M NEYARDS

By:
17 AARB Nb. 14 Represent ati ve Title




CASE SUMVARY

Skal l'i Corporation dba 17 ALRB NO. 14

S. Supery M neyards Case Nbs. 90-CE52- SAL

(URWY 90- (& 53- SAL
90- C& 57- SAL
90- C& 58- SAL
90- (& 59- SAL
90- CE& 60- SAL
90- CE& 62- SAL
90- CE& 63- SAL
90- CE& 65- SAL

Backgr ound

The Uhited FarmVWrkers of Awerica, AFL-QOwas certified as representative of
respondent's agricultural enpl oyees in 1986. The parties' initial collective
bar gai ni ng agreenent expired on January 31, 1990, and on February 9, 1990,
Respondent and the U”Wbegan bargai ning toward a new contract. In early
March, 1990, nany bargai ning unit enpl oyees began pi cketi ng Respondent's
Rutherford wnery during off work tine.

ALJ Deci sion

The ALJ dismssed the 1153(a), (c) and (e) allegations of the conpl ai nt
arising fromfromRespondent’'s promul gati on and enforcenment of production
standards fromApril 7 to May 2, 1990, that resulted in the di scharge of 19
bargai ning unit enpl oyees, except that he found the first such standard,
promul gated on April 7, to be a unilateral change. During negotiation
sessions in April, Respondent refused to discuss the standards. The ALJ found
that Respondent promul gated the six subsequent work standards w thout notice
to or bargaining wth the certified union. The ALJ found that the the

enpl oyees engaged in a slowdown fromApril 9 to My 2. Changes nade
unilaterally in a nandat ory subject of bargai ning such as work standards t hat
woul d ot herwi se constitute a violation of of section 1153(e) are permssibl e
if made as a response to a slondown. The ALJ therefore concl uded the

promul gati on and enforcenent of each standard fromApril 10 to My 2 to be
lawful . The ALJ al so found Respondent unilaterally subcontracted fence
sprayi ng work without notice to or bargai ning wth the Uhion.

Boar d Deci si on

The Board found that Respondent failed to establish that the enpl oyees engaged
ina slondown. Rather, as the ALJ found, the enpl oyees continued to work at
their established pace or somewhat faster. Respondent presented no evi dence

t hat }/\gul d contradict the ALJ's findings that the crew continued at or above
its o



pace. A slowdown occurs when enpl oyees work sl ower than their established
pace. The enpl oyees therefore did not engage in a sl owdown, but failed to
conply wth a speed up the Respondent had i nposed w thout bargaining wth the
UFW  The nanagenent rights clause in the parties' expired collective

bargai ni ng agreenent did not refer to production standards so as to constitute
a clear and unm stakabl e wai ver of the Lhion's right to bargai n before such
changes were nade.

* x %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* *x %
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JAMES WOLPVANE Thi s case was heard by ne in the Napa Val | ey over a period
of ten hearing days, between August 20, 1990 and Septenber 14, 1990.

It is based on a conpl ai nt, issued May 15, 1990, which alleged that the
Respondent viol ated the Act by: (1) hiring a labor contractor to do bargai ni ng
unit work, (2) adopting and inpl enenting work perfornance standards, (3)
uni lateral |y assigning unit work to supervisors, and (4) changi ng the hours of
its enpl oyees, all wthout notifying or bargaining wth the Charging Party as
their collective bargaining representative. It further alleged that the work
per f or rance standards were adopted and the enpl oyees who failed to neet them
were disciplined and eventual |y discharged in order to punish themfor
engaging in legitimate union activities.

The Respondent answered denying that it had violated the | aw because (1)
the fence spraying work it contracted out had never been perfornmed by nenbers
of the bargaining unit and required specialized sprayi ng equi pnent, (2) the
adoption and i npl enentation work of standards were wthin its nmanagenent
prerogatives, (3) as was the use of supervisors to performbargai ni ng unit
work. The Respondent furthered denied that the work standards, either in
their adoption or their inplenentation, had been used to di scrimnate agai nst
workers engaged in union activity. According to the Respondent, the standards

were reasonabl e, and enpl oyees were disciplined and eventual |y



di schar ged because they failed to neet those standards, and for no ot her
reason. Respondent went on to argue that the failure to neet those standards
was due, not to their unreasonabl ness, but to a deliberate and concerted

sl ondown on the part of enpl oyees for which it was justified in taking the
action it did.

Thereafter, the General Gounsel dismssed the allegation that enpl oyees
had had their hours changed (Conpl ai nt, paragraph 10) and chose not to proceed
on the allegation that supervisors inproperly perforned bargai ning unit work
(Conpl ai nt, paragraph 8, see GC Post Hearing Brief, fn. 1, p. 1).

The Charging Party formally intervened and fully participated in the
hearing through counsel. Al parties filed post hearing briefs.

Lpon the entire recor dl, i ncludi ng ny observation of the w tnesses, and
after careful consideration of the argunents and briefs submtted, | nake the
follow ng findings of fact and concl usi ons of |aw

. JURSOCITON

Salli Gorporation, doing business as S. Supery M neyards, is an
agricultural enployer wthin the neaning of section 1140.4(c) of the Act, and
I ts non-supervi sory farmng enpl oyees are agricultural enpl oyees wthin the

neani ng of section

1Becaus,e the Lhion failed to submt its proposed stipulation relating to
the timng of proceedings in the Napa Superior Gourt to opposing counsel
wthinthe tine limts established at the close of hearing, | decline to take
judicial or admnistrative notice of those dates, and restrict ny
consi deration of those proceedi ngs to such evidence as was presented at
heari ng.



1140.4(b). The Whited FarmVWrkers of Amrerica is a | abor organization wthin
the neani ng of section 1140.4(f), and was certified by the Board as the
excl usi ve col | ective bargai ning representative of those enpl oyees in 1986 in
case nunber 85-RG 11-SAL.
1. BACKGROUND

Sal I'i Gorporation produces premumwnes in the Napa Valley area. It
began operations in 1982 when Robert Skalli, a French busi nessnan, purchased
the 1500 acre Dol l arhide Ranch in the nearby Pope Valley. The follow ng year
viticultural work began, and 400 acres are now under cultivation. (See WW
Ex. A) 1In 1986, the Skalli Corporation purchased 56 acres in Rutherford
where it built a wnery and admnistration building, and installed a 35 acre
vineyard. The w nery opened in 1988, under the name "S. Supery M neyards".

The Lhited FarmVWrkers organi zed Skalli's agricul tural enpl oyees in
early 1985, an election was held, and the union was certified as their
excl usi ve bargaining representative on March 12, 1986. Negoti ations began at
that tine, but were not concluded until Qctober 1989 when the parties signed
their first collective bargaining agreenent. (Jt. Ex. No. 2.) It expired
January 30, 1990, and negotiations for a new contract began shortly
thereafter. In early March, Respondent’'s agricul tural enpl oyees began
picketing in front of the wnery during their off hours and on weekends to
protest the failure to reach an agreenent. Negotiations for a new contract

conti nued on through Spring and



Sunmer w thout success, and the workers were still picketing in Septenber when
t he heari ng concl uded.
1. WRK STANDARDS

The prinary issue in this case is whether the Respondent was justified in
di scharging alnost half of its workers because they failed to neet various
producti on standards whi ch were i nposed beginning in April 1990.

To resolve that issue, it is necessary to |look carefully at the context
inwhichit arose. Frst of all, a wde-ranging reorgani zati on was underway
at Skalli. Secondly, the | abor agreenent had just expired, and workers were
dissatisfied both wth the progress of negotiations and wth the changes bred
by the reorgani zation. It was that dissatisfaction which led to the above
descri bed pi cketi ng.

A F ndings of Fact: Wrk S andards

1. The Reorgani zati on.

In Novenber 1988, Robert Skalli hired Mchael a Rodeno to run the entire
S. Supery operation. She was naned Executive M ce President and Chi ef
Executive Gficer of the Skalli Gorporation, and took charge of its vineyard,
w ne naking, and narketing operations. Initially, she concentrated on
formulating a marketing plan and on organi zing the newy constructed w nery,
but in md-1989 she turned her attention to the vineyard. There were serious
probl ens. 40%of the Chardonnay and 30%of the Savi gnon Bl anc 1989 harvests

were of such poor quality that they



were unfit for Skalli's premumw nes and had to be sold in bul k.2 And t he
vineyard' s average cost per acre of $2,800-%$2,900 was far above $1, 800- $2, 000
per acre cost for vineyards el senwhere in the Napa Vall ey. 3 dearl y soret hi ng
had to be done. M. Rodeno hired an outside consul tant--WI Nord--and spent a
good deal of tine wth her existing managers--Robert Browran who was in charge
of w ne production and Tomd ark who had run the vineyard for Skalli since its
purchase in 1982--in an effort to determne howto go about cutting costs
while at the same tine inproving the condition of the vineyard. By the end of
the year she had cone up wth a plan: An experienced vi neyard supervi sor woul d
be hired to handl e day to day supervision, Tomdark's responsi bilities woul d
shift fromhands on supervision to planning and overal | nanagenent4, and there
woul d be an increased enphasis on efficiency and productivity in carrying out
vineyard functions. These changes, along wth a nunber of |esser ones, woul d,
she hoped, lead to higher quality yields and eventual ly tri mthe average cost
per acre by $400.

2. The Inposition of S andards.

Pruning. The first operation to feel the inpact of her plan

2I n a vineyard in good condition, one would expect no nore that 10% of
the harvest to be of poor quality.

ile costs in the Pope Valley tend to be higher than those in the Napa
S\ | [ he Pope Val | d be hi gh h h ' he Ny
Valley itself, the S. Supery costs were high even for Pope Vall ey.

“dark was never confortable with the changes she wanted nade and
eventual |y resi gned.



was pruning. In going over Tomdark's cost calculations, it becane clear to
her that the actual cost of pruning was considerably higher than he had
estimated it to be. The only way to realize his cost estinmates would be to

i ncrease the nunber of vines pruned per hour. M. Rodeno instructed himto do
just that. As aresult, he and his assistants, Bob Gace and Rutilio HJijon5,
began to insist that workers realize the productivity standards which, in the
past, had been prinarily used in constructing budgets. These were not

unr easonabl e standards; they appear to have been based on published data, on
the personal experience of the supervisors, and on the experience of other
growers in the Napa Vall ey. Moreover, the standards were necessarily flexible
because the tine it takes to prune a vine varies greatly wth its health and
strengt h.

But Skalli's pruning crews had grown accustoned to working at their own
pace, and were unhappy wth what they perceived as a "speed up". Despite
their clains to the contrary, | amconvinced the they chose to express their
di ssatisfaction not only by adhering to their forner |eisurely pace, but al so
by taking care that no one worked faster than his fellows. WI Nord, the
consul tant, described it this way:

WlIl, it just really hit ne, when | went out there, because there was

line of people, 25 or nore, that were just straight down a line, as

straight as you could be. And | could just tell right away that they
were really dogging it....they were just lined up, you know and it

5M. Hiijon's untinely death shortly before the hearing deprived the
Board of inportant testinony on this and other natters in which he was
i nvol ved.



was a vineyard where there were weaker vines, stronger vines. And
just an area that people really needed to be novi ng ahead on the weak
vines so that they could help a person wth the rowthat had stronger
vines .... and when they woul d have a weak vine , they woul d just
periodically do a cut there towait till sonebody el se caught up to
them (IX 12-13.)
Marcos Gorro, a worker who refused to go along wth the others, described his
experi ence during pruning:

Q Wre you working at the sane pace as the ot her
per sons?
A No.

Q Were you ahead or behi nd the other persons? A
For war d.

Q Wat was said [to you by your co-workers]?
A For ne to slowdow in ny work, because | was goi ng
at a very fast rate or velocity.

Q DO d they say anything el se?

A That | was a barbarian, a kiss-ass. (MIl: 6.)
Wien he continued on at his own pace, a dirt clod was thrown his way. (M1:7-
8.) Later on, he was allowed to work apart fromthe crew so that he coul d

avoi d thei r antagoni smand insults.

That the crewwas engaged in a sl ow down is borne out by other credible
testinony (see M:9, 77-78, 81-82), and by the fact that the workers had
adopted the sane strategy during the 1988 harvest when they becane
dissatisfied wth the piece rate they were receivi ng.6

After aninitial period of frustration wth this behavior,

6As a result of that slow down, the entire crew recei ved warning
tickets, and the Union appears to have been notified. (GCEx. 4.)
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dark and G ace reacted, toward the end of January, by establishing a deadline
by whi ch the work was to be conpl eted and telling the workers that they woul d
be laid off if they failed to neet it. Production increased, the deadline was
net, and there was no need for either warning tickets or lay offs. Nor were
any grievances filed protesting the "speed up". Wen simlar conduct occurred
a fewdays later, the supervisors solved the problem partially at |east, by
reassi gni ng those they bel i eved responsi bl e to work el sewhere.

Tying Hoses. In March, Ms. Rodeno found the experienced vi neyard

supervi sor for whomshe had been | ooki ng-- Renal do Robl edo--and he began work
April 2nd. Hs mssion was abundantly clear: Inprove the productivity of the
workforce and the quality of the grapes. After spending a few days inspecting
the vineyard, observing the workforce, and conferring wth the other
supervisors, especially Rutilio Hiuijon, he began maki ng changes.

The first task to occupy himis known as "tying hoses" and invol ves
attaching the irrigation drip hoses to wres which run along the vines about
two feet fromthe ground.7 He felt that the attachnent woul d be nore
pernmanent if actual ties were made wth plastic tape rather than foll ow ng the

previous practice of using a plastic curl.

7Thi s and the other tasks for which standards were established are
denonstrated in the vi deotapes which are in evidence as Resp. Exs. 0 & P.
Wi | e those tapes are hel pful in understanding what the tasks entail, they are
not useful in evaluating the reasonabl eness of the standards because
conditions differed and the actors often worked at unsustai nabl e speeds.



Robl edo was wel | aware that enpl oyees had grown accustoned to working at
their own pace and woul d resi st the changes he bel i eved necessary. He had
dealt with this problemel sewhere by instituting work standards and insisting
that they be adhered to, and he took the sane approach here. H and Rutilio
spent a day or two tying hoses and found that, working at top speed, they
could do 342 ties per hour, and 254 per hour when they proceeded at a
steadi er, nore rel axed pace. Mking all owances for the crew s inexperience
wth this sort of tying, they settled on 200 ties per hour as a reasonabl e
requirenent. Both WI Nord and Tomd ark revi ewed the proposed standard and
felt it to be reasonabl e and consistent wth their experience.

n the norning of April 7th, M. Hiijon assenbl ed the crew explained the
new procedure, and announced that each worker woul d be expected to average 200
ties per hour. He went on to say that his aimwas to inprove productivity and
that he hoped he woul d not have to discipline anyone for falling short of the
quot a.

The workers were reluctant. They questioned the reasonabl eness of the
standard, and, once again, they refused to be hurried. M. Robeldo creditably
testified:

"...al the persons were working abreast, and in ny

experience...there is [nornally] a difference in that sone are
forward and sorme behind at all tines.... (M1:75.)

He also felt they were deliberately sl ow ng down:
"Wien they were working and they were tying, they woul d stand up,

l ook to the sides, walk, get to the plant, bend over, and they woul d
do the sane in every plant.” (M1:76.)
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That day workers averaged only 150 ties per hour. 8 Rather than issue
disciplinary notices at once, M. Robledo gathered the crew toget her,
expressed his disappointnent with their production, and told themhe woul d not
back down fromthe standard he had set.

n the next work day, Mbnday, April 9th, the inportance of neeting the
establ i shed quota was reiterated, and workers were told that, should they fail
to do so, they would receive witten disciplinary warnings. Uder the
progressive discipline procedure in place at Salli, a worker who receives
three "tickets" is subject to discharge. o

That day the crewfell far short of the 200/ hr. standard, averagi ng only
127/hr. As aresult, all of the workers received disciplinary noti ces. 10 They
were angry, and Robl edo was cursed as he handed out the notices. At hearing,

sone testified

8 cannot accept the General (ounsel's argunent that the slight variation
inties per hour inall but the last hour are significant enough to indicate
there there was no concerted effort to slowthe work to a nore or I ess uniform
pace.

9There was considerabl e testinony on the issue of whether workers were
aware of the "three ticket" rule. Wile sone denied know ng of it, others
freely admtted that they were anare of it. n balance, | amconvinced t hat
the procedure was an establ i shed one known to nost workers (see, for exanpl e,
GC Ex. 4, and that those who, for one reason or another, had not heard of
it before, learned of it fromthe terns of the initial disciplinary tickets
they received (See GCEx. 2) There was al so sone dispute as to whether the
tickets had ever been issued for poor productivity. The evidence establishes
that they were given out for that very reason during the sl ow down whi ch
occurred in the 1988 harvest and that the Uhion was inforned. (Ex. No. 4.)

10That was the first ticket for Angel Arias, Gernan Arias, Fermn
Her nandez, | ndal eci o Gonzal es, Maxi mni ano Hernandez, S lvino Martinez, and
Jesus Navarette; it was Fonelio Gorro's second ticket (see pp. 41-42, infra).
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to various difficulties which nade it inpossible to work any faster; Conpany
W tnesses countered that there was nothing unusual about the work environnent
that day. The uniformty of the averages throughout the day, the fact that
the Conpany did not invoke the standard on the foll ow ng day when it felt that
the work was indeed different, and the crew s previous use of the sane tactic,
all lead ne to conclude that no nore was demanded of themon the Sth than was
reasonabl e and that they were deliberately hol ding back by way of protest. 1

The fol low ng day, April 10th, the crewwas assigned to work in an area
where nany of the hoses had sagged and becone covered wth grass and dirt,
thus naking it necessary to pull themtaut before nmaking the tie. 12 Because of
this and because M. Fobledo felt that an additional tie was need at each
stake, the 200/ hr. standard was not enforced, and no disciplinary notices were
gi ven.

Uhcovering Vines. VWrkers were next assigned to "uncover vines". This

entails shovel i ng away j ust enough dirt around each young plant to expose the
grafted bud, or head, so that the subsequent operations of cutting the head

and covering it wth a

1 A though he has the parcel nunber wong, K ki Gones nay well have been
referring to this when he described the crew as working in a straight line
while it was tying hoses on April Sth.

12 accept Robledo 's nore precise testinony that saggi ng hoses covered
wth grass were only a problemin the parcel worked on April 10th [for which
no tickets were issued]. The workers' contention that the probl emwas a
conti nui ng one does not explai n why the conpany refrained fromissuing tickets
on the 10t h.

12



carton can be perf or ned. 13

M. Robledo spent five hours doing the work hinself and was able to
uncover an average of 192 vines per hour. At Jaeger, where he had previously
wor ked, the standard was 225/ hr. According to WI Nord, the accepted rate in
the Napa Valley was 130 to 140/hr. n that basis, Robl edo and dar k—eonsci ous
not only of M. Rodeno's desire to inprove productivity but al so of the need
to confront the resistance they were encountering fromthe workers--came up
wth a standard of 110 vines per hour. Based on the evidence before ne, | find
that standard to be fair and reasonabl e. **

n Wdnesday, April Ilth, M. Hiijon told the workers what woul d be
expected of them They felt the new standard to be unfair because, in the
past, Skalli had been satisfied wth 70 or 80 plants per hour. That norni ng
their production averaged 91/ hr. and dropped to 82/ hr. in the afternoon.

Robl edo testified that on a nunber of occasions during the course of the
day he observed workers taking unusual |y long breaks to get water and to use
the bathroom They denied this and clained they were working as fast as they

could. But because they were able to offer no convinci ng expl anati on of why

their

Bin previ ous years, uncovering, cutting and covering had been perforned
as one operation, rather than three.

14There Is, of course, the inportant question of whether Skalli had the
right to adopt any standards whatsoever--no natter how fair or reasonabl e they
mght be -- wthout first consulting and negotiating wth the UFW The answer
to that question involves | egal considerations which are better addressed
after a full examnation of the facts. (See pp. 29-32, infra.)
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productivity fell so far short of the generally accepted norm | find that
they were not working as fast as they were abl els; rather, they were
deliberately expressing their resistance to what they believed to be an unfair
denand that they work harder than they had in the past.

At the end of the day, each crew nenber received anot her disciplinary
noti ce. For nost, this was the second16, but Ronelio Gorro had now recei ved
three and was therefore termnated. Again, the workers were angry about what
they perceived as an unfair denand, and one of them cursed Robl edo.

The next day, Thursday, April 12th, production inproved slightly, but the
crewstill fell short of the required 110/hr. As a result, another series of
noti ces was handed out, and nost crew nenbers were termnated for havi ng
recei ved three tickets. '

Wen Tomd ark handed Jesus Navarrette his final check that afternoon,

Navarrette casual ly and politely thanked him d ark,

15The I nposi tion of a standard considerably |ower that the Vall ey average
and much | ower than that achi eved by Robl edo was, it appears to ne, sufficient
to take into account the workers' assertion that conpacted soil hindered their
wor K.

16Angel Arias, Gernan Arias, Fermn Hernandez, |ndal ecio Gonzal es,
Slvino Martinez, and Jesus Navarette had now all received two tickets, while
Raf ael Espi nosa and Everardo Macias got their first that day. Qne worker who
had received his first ticket on April Sth--Muxi mniano Hernandez -- was not
working in the crewthat day.

17Thos,e termnated were Angel Arias, German Arias, Fermn Her nandez,
I ndal eci 0 Gnzales, Slvino Martinez, and Jesus Navarette. Rafael Espi nosa
and Everardo Maci as had now recei ved two noti ces.
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startled and bothered by Navarrette' s | ack of enotion, asked him "How can you
do this on purpose for the fucking union and | ose your job?" 18 To whi ch
Navarrette replied, "That's all we could do." (IX 114-115.)

On Friday, April 13th, a reconstituted crew consisting of workers who had
not yet received three tickets and sone new nenbers who had been brought in to
repl ace those who had was able to neet the standard by averaging 112 pl ants
per hour for the 1/2 day they worked. As a result, no tickets were gi ven out
that day.

Qutting Heads. After the young plant is uncovered, the next stepis to

cut the head. This entails cutting through the rubber band hol di ng the
grafted bud, or head, wth a knife and then cutting off the head itself. (UFW
Ex. G GC Ex. 8) O April 13th, supervisor Hiijon and two enpl oyees, Jesus
Gorro and Marcos Gorro, perforned the task for a half day and averaged 201 per
hour.™® n that basi S, Robledo and Qark --still conscious of the need to

I nprove productivity and of the continued resistance they were encountering

fromthe workers—eane up wth a standard

18Wii le there are differing versions of exactly what he said, all
agree on the substance of dark's renarks (1:115; 11:25-26; |X 114-116.)

19The testinony elicited by the General Gounsel that the standard was set
in an area where there was an unusual ly | arge nunber of "skips" (mssing or
immature plants) is irrelevant since Hiijon excluded themin arriving at his
proposed standards. (M1:113.) Furthernore, since skips were counted in
det erm ni ng whet her workers net the standard, the 200 heads per hour was, in
reality, easier to neet than the 201 per hour done by CGorro woul d suggest.
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of 200 plants per hour. Qark felt this to be reasonabl e, and WI Nord
testified that it conpared well with his experience el sewhere in the Valley.
Based on the evidence before ne, | find it to be a fair and reasonabl e

st andar d.

h Monday, April 16th, the new standard was announced, but the crew
averaged only 175 per hour. FRobledo testified that he observed the workers
keepi ng cl ose together as they slowy worked their way through the field, but
he refrai ned fromgiving out tickets that day and i nstead once agai n announced
that he wanted to work together wth themand woul d gi ve themone nore chance.

Hs stratagemdid not work. The next day, April 17th, the crew conti nued
to work slowy and averaged only 144/hr. As aresult, the two renai ni ng
workers fromthe original crewreceived their third tickets and were
t er m nat edzo, and the two who had been hired on to fill the earlier vacancies
received their first disciplinary notices. 21 Qhce agai n, the workers cl ai ned
they were working as fast as they could but were unable to offer a convincing
expl anation of why their work fell so far short of the generally accepted
norm Because of this and because | accept Robl edo's description of the
nmanner of their performance, | find that they were continuing to express their
resi stance to what they believed to be an unfair dermand by del i berately
working at a slower rate.

Putting on Cartons. After the young plant is uncovered and

2OF\hf ael Espinosa and Everardo Mci as.

21Ant onio Ganarill o and Hel i odoro Perez.
16



its head is cut, a protective carton nust be placed over the plant. This
entails flipping open a flattened cardboard box, resenbling a mlk carton wth
no top or bottom setting it down over the plant, and then shovel |ing enough
dirt around its base to hold it in place. O April 17th, Marcos Qorro spent
two hours performng the task and averaged 225 per hour. Robl edo expl ai ned
that the standard at Jaeger had been 250/ hr. On that basis, Robledo and
Qark—again attenpting to i nprove productivity and to chal | enge wor ker

resi stance—eane up wth a standard of 200 cartons per hour. Qark felt this
to be reasonable, and WI Nord testified that it conpared well wth experience
el sewhere in the Valley. Based on the evidence before ne, | find that it to
be a fair and reasonabl e standard.

h Wdnesday, April 18th, the new standard was announced, but the crew
averaged only 90 cartons per hour, while Marcos Gorro, working in the sane
parcel but apart fromthe crew, continued to do 225 per hour. 22 Robl edo
testified that he once agai n observed the crew working abreast as it slowy
progressed through the field, but he refrai ned fromgiving issuing warning
tickets that day and instead again stated that he wanted to work together wth

themand asked if they had any questions. No one responded.

22The General Qounsel, relying on Daniel Arias' testinony, asserts that
Gorro did not actually put on cartons on the 18th but only distributed them
(I'11:22.) This general testinony does not conport wth the records kept by
Robl edo and Hiuijon; nor does it address Corro's production on April 17th when
he did the work on which the standard was based. (See Resp. Exs. R& S.)
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Once again, his efforts were to no avail. The foll ow ng day, April 19th,
the crew continued to work slowy and averaged only 108/ hr. during the four
hours they spent putting on cartons. As a result, the fifteen workers who had
been recalled to fill the vacancies created by the termnations on April 12th
and 17th received their first tickets. 23

(ne of thr recalled workers, Indalecio Garay, credibly testified that he
and his two conpani ons, Jesus Gal van and Enrigue Tinajero, reluctantly yiel ded
to pressure fromthe seniority workers who insisted that they hol d back and
work at the sane rate as the rest of the crew Wen he recei ved his warni ng
notice on the 19th, he told Robledo -- in the presence of the rest of the
crewthat he would try to do better, and Robl edo thanked him A day or two
later, fearing the loss of their jobs if they continued to followthe | ead of
their co-workers, Garay and Gal van asked to be transferred out of the crew
Hui j on obliged and reassigned them along wth Tinajero to other work.

Wi | e crew nenbers deni ed pressuring Garay or Galvan, | accept the
testinony of the two workers. |t was believable inits detail; it is
consi stent wth Robl edo's description of the crews perfornance; it explains

why they transferred out of the

23Antonio Arias, Daniel Arias, Hiunberto Arias, Isais Duran, Slvinio A
Martinez, Francisco Perez, Javier Ramrez, Manuel Ramrez, Ernesto Perez, Juan
Manuel Perez, Jose Jesus Garcia, Eduardo Gonzal ez, Jesus Gal van, |ndal ecio
Garay, and BEnrique Tinagjero. [DOsciplinary notices are mssing fromGC E. 2
for Daniel Arias and for Galvan, Garay and Tinajero, but testinony and work
records indicate that they too received their first tickets that day. ]
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crew, and it is consistent wth the hostility shown themby the other workers
during the neeting on April 20th. (Infra p. 19.) Mreover, the crew was able
to offer no convincing expl anation of why its production was so far bel ow t hat
of Marcus Qorro's or the normin the Napa Valley. | therefore find that the
crew was continuing to express its resistance by deliberately working at a

sl ower rate.

Putting on Qoss-arns. Qoss-arns are attached by U bolts to the

top of stakes to forma T shape, so as to provide support for the trellised
vines. (GC Ex. 5.) They had not been previously used at Salli. O the
afternoon of April 19th and before any standard had been established, the crew
was assigned the task and averaged 86 per hour. At the sane tine, Mrcos
Gorro was able to conpl ete 150 per hour. Based on their experience, Robl edo
and Qark felt that Corro's perfornance was a reasonabl e standard to i npose
upon the crew, and | agree.

h the followng day, Friday, April 20th, the new standard was expl ai ned,
and Robl edo cane up wth a nuch faster nethod of nmaking the attachnent. As a
result, the crew exceeded the standard by a significant nargin, averagi ng 180
per hour. Nb tickets were issued.

That day after work, the Ranch Cormittee hel d an enpl oyee neeting j ust
off the property in an attenpt to deal wth the apparent disaffection Mrcos
Gorro, Indal ecio Garay, Jesus Gil van, and Enrigue Tinajero. Tinajero and
Gorro avoi ded the neeting; Garay and Gal van, when confronted, said they

support ed
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Salli and not the union.

Atagracia Rncon credibly testified to a neeting -- it is inpossible to
tell fromthe record whether it was this or another one -- in which President
of the Ranch Cormttee, Indal ecio Gonzal ez, encouraged workers to go sl ower
and to stay together in aline. Apparently, he was successful because
thereafter she observed the crew working slowy and staying abreast. R ncon,
|1 ke Garay and Gal van, asked that she be allowed to work apart fromthe crew
and her request was granted. (V: 153-154.)

Additional Hose Tying Wrk. The fol |l ow ng Monday, April 23rd, the crew

was again assigned to tie drip hoses to cross wres, but because nany of the
hoses were sagging and covered wth dirt -- as they had been on April 10th
(supra, p. 12) -- the 200/ hr. standard was not enforced, and no tickets were
| ssued.

Installing Drippers. Irrigation hoses run al ong each row of vines at a

hei ght of about 2 feet fromthe ground. Drippers are snmall plastic nozzel s
which regul ate the fl ow of water fromthe hose to the plant. They are
nornally installed at intervals of 12 i nches fromeach stake by punching a
hole in the hose wth a special tool so that the dripper can then be snapped
into place.

O April 23rd, Marcos Qorro spent the entire day and Robl edo spent hal f a
day instal ling drippers, averagi ng 310/ hr. and 370/ hr. respectively. 24 The
standard at Jaeger was 225/ hr. According to Nord and Qark, the accepted rate

el sewhere in the

24 . . .

The General (ounsel clains those figures were either erroneous
or fabricated, but was unable to produce concrete evidence of error or
fabrication.
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Napa Val | ey was between 250 and 300 per hour. n that basis, Robledo and
dark agreed that 250/ hr. to be a reasonabl e standard, and | concur.

The fol low ng day, Tuesday, April 24th, the procedure was expl ai ned and
the standard announced, but crew nenbers installed only 150 drippers per hour.
Agai n, Robl edo observed themworking slowy, in asingle line. Rather than
i ssue tickets that day, he once agai n spoke to the crew telling themthey
were working too slowy and remnding themthat they woul d be termnated after
three tickets.

The next day, the crew averaged only 137/hr. No tickets were issued, but
the crewwas again warned. And Robl edo invited any workers who were
enbarrassed to speak out in front of their co-workers to talk wth himin
private about the situation. O April 26th, production increased slightly but
was still far bel owstandard. Again, no tickets were issued. That sane day,
Marcos Gorro and Jesus Gal van, working apart fromthe crew exceeded the
standard, averagi ng 260/ hr.

h Friday, April 27th, the crew averaged only 158 drippers per hour in
the norning and 149 per hour in the afternoon. Al received disciplinary
notices and were told that the next one woul d result in their termination. 2

QG ew nenbers again

25The crew consi sted of Antonio Arias, Daniel Arias, Hinberto Arias,
|sais Duran, Maxi mni ano Hernandez, Slvino A Martinez, Francisco Perez,
Javier Ramrez, Manuel Ramirez, Antonio Canarillo, Eduardo Gonzal ez, Ernesto
Perez, Heliodoro Perez, and Juan Manuel Perez. It was the second disciplinary
noti ce for each of them
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testified they were working as fast as they could but had no convi nci ng
expl anati on of why their production was so far below nornal. That sane day,
Enri gue Tinajero, Marcos Qorro and Jesus Gal van worked apart fromthe crew and
averaged 294 drippers per hour; the follow ng day they averaged 276/ hr. in the
norning and 263/ hr. in the afternoon; and on April 30th they averaged 286/ hr.
Al of which leads ne to conclude that the crewwas continuing to express its
resi stance to the perceived "speed up" by deliberately working at a sl ower
rate.

Suckering. Suckering entails renoving extra growh, or suckers, fromthe
vine, either by hand or wth shears. Besides the additional growth on the
vi nes t hensel ves, sone produce suckers -- or . George vines, as they are
called -- belowground | evel which are harder to renove. (GC Ex. 7.) S nce
the anount of growth to be renoved froma vine varies considerably wth its
age and condition, no overall standard can be established. It is possible,
however, to set standards, parcel by parcel, because vines in a common par cel
tend to be in roughly the same condition.

Suckering began April 28th and continued on through May 2nd. At first,
Robl edo refrai ned fromestabl i shing standards because of the difficulties
descri bed above. However, by May 1st he had becone concerned enough wth the
sl ow pace of one section of the crewthat he felt that a standard was needed.
Vorking in the sane parcel as the crew he conpl eted 200 pl ants per hour,

while the crewdid only 63 per hour. He then spoke wth Qark, and
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they determned that 120 per hour was an appropriate standard for the parcel %
Based on the evidence before ne, | find their determnation reasonbabl e.
Oh May 2nd, the crew was assigned to sucker in the sane parcel. Robl edo

i nforned themof what woul d be expected and denonstrated the way he wanted t he
work done. But to no avail. The crew averaged only 69 vines per hour, and
Robl edo once agai n observed t hem keepi ng abreast and worki ng sl ow y. 2T N the
end of the shift, Gace attenpted to deliver the disciplinary notices, but the
crew refused to accept them Wen the crewreturned the foll ow ng norni ng,

May 3rd, all but one were given their final notices and were term nat ed. 28 The
workers again clai ned they were working as fast as they could but were able to
of fer no convinci ng expl anati on of why their work was so far bel ow standard. 29

Because of this and because | accept

26l\brd indicated that 200 to 300 vines per hour was norrmal in the Napa
Val | ey; he acknow edged that this varies considerably wth the age and
condition of the vines.

27I n corroboration, Jesus Corro observed several crew nenbers resting
on two occasi ons when they shoul d have been suckering. (M:176-179.)

28Thos,e termnated were Antonio Arias, Daniel Arias, Hinberto Arias,
| sais Duran, Maxi mniano Hernandez, S lvino A Mrtinez, Franci sco Perez,
Javier Ramrez, and Manuel Ramrez. Juan Carl os Maci as recei ved his second
ticket that day; he had received his first ticket for conduct which was not
litigated in this proceedi ng.

29Dani el Arias testified that digging out the S. George vines wth a
shovel nade it inpossible for the crewto work up to standard. (X 74-76.) Tom
Qark testifed that the workers were told to | eave the St. George vines for
later. (1 X 182-183.) Robledo testified that parcel 14, where the standard was
esbl i shed and enforced, had no . George vines; shovels were
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Robl edo' s description of the nanner of their perfornmance, |I find that, once
again, the crewdeliberately worked at a slower rate as a way of expressing
its dissatisfaction wth nanagenent.

3. The DO scontinuance of St andards.

No further disciplinary tickets were issued after My 2nd for failure to
neet established work standards. |In sone instances, this was because the
tasks were not susceptible to hourly quantification, e.g. the replanti ng done
I n August, or because conditions rendered themunusual or difficult, e.g.
installing drippers in June where the hose was of a different type and
uncovering in July and August when the ground was hard and dry. But the
primary reason why Skal li ceased inposi hg standards and di sci plini ng workers
was its justified inpression that they had finally begun working as best they
coul d, wthout resentnent and resistance. For instance, in My a considerabl e
anount of suckering was done, and -- as one woul d expect of a task whose

difficulty varies wth the age and condition of vines -- there was a

w de range in per hour production from parcel to parcel .30 yet, unlike late
April and early May, Robledo was satisfied that the crews were doi ng what

they could. He therefore felt no need to

{Footnote 29, (ont.) needed only for the sinple act of knocking off the
suckers growing at ground level. (X 100-101.) S nce his testinony focuses on
the specific parcel in question, | find it nore persuasive.

30 At tines the crews surpassed the standard established for Parcel 14;
at other tines, they did not. There is no indication that this was due to
anything other than differences in the vines fromparcel to parcel. (Supra, p.
22.)
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i mpose work standards to counteract deliberately slowed pro- duction.

4. The Gonpany's Mdtivation in Adopting S andards

The General Gounsel and the Charging Party argue that Skalli used the
standards as a neans of ridding itself of union activists and supporters.
They point out that the Conpany was wel | aware of their identities because
they were actively engaged in picketing at the wnery. They note that those
wor kers who supported nmanagenent were reassi gned out of the crews thus
avoiding the possibility of discipline. As for the few uni on synpat hi zers who
escaped di scharge, that was due to illness or absence, or to the fact that
they were not hired on until late in the process -- late enough, so that the
conpany had al ready succeeded in chilling, if not destroying, support for the
uni on. The union al so points to the correspondence between the difficulties
experienced by the conpany inits attenpt to obtain an injunction fromthe
Napa Superior Gourt limting picketing and the timng of the disciplinary
noti ces and discharges. Fnally, both the General Gounsel and the Uhi on poi nt
out that the work standards were no | onger enforced once Salli had succeeded
inridding itself of nost of the uni on synpathi zers.

There is no doubt that nanagenent was wel|l aware of the identities of
uni on supporters and activists. Al picketed regularly at the wnery, sone
served on the Ranch Coomttee, and sone attended negotiations. Nor is there
any doubt that discipline fell nore heavily on those who supported the union

than on those who did not. But the reason -- or at |east a good of part
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of the reason -- why it did so was because those sane activists were the ones
who refused to go along wth the work standards and chose instead to nai ntain
their forner pace and to see to it that no one worked faster than anyone el se.
(Supra, pp. 7-23.) And, on the face of it, that was the conduct which led to
their discipline and eventual discharges. (GC Ex. 2.) Likewse, wth the
enpl oyees who avoi ded di sci pli ne by seeking reassignnent. (Supra. p. 18.) The
"preferential” treatnent they recei ved can be explained by their refusal to
participate in the sl ondown, rather than their antagonismtoward the union.
That Skalli ceased inposing and enforcing work standards once the
resisters were gone is perfectly consistent wth the viewthat the standards
were adopted as a legitinate nmeans of confronting and neasuring the resistance
the conpany was encountering fromuni on supporters who were dissatisfied wth
the progress of negotiations and wth M. Rodeno's push for increased product -
ivity. Once Skalli had satisfied itself that its were workers doing their
best, there was no need to continue on wth standards whi ch had been devel oped

for the purpose of providing objective evidence that a sl owdown was in

pr ogr ess.
The timng of events in the Napa Superior Gourt -- inso far as it is
properly before ne (see footnote |, supra) -- is insufficient, wthout nore,

to establish that Skalli was retaliating agai nst picketers. A nere conjunction
or sequence of events is not enough to prove that the one "caused" the ot her,

el se we woul d speak of day causing night and ni ght causi ng day.
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Therefore, while it cannot be said that the conpany was w thout ani nosity
toward the Union (See, for exanple, Qark's cooment to Navarrette on April
12th, supra. pp. 14-15), | nust conclude that its predonmnate notive in
issuing warning letters and in eventual |y di schargi ng workers was to puni sh
themfor failing to abide by the reasonabl e work standards which it had
established in order to counteract the deliberate sl ondown in which they were

engaged. 81

5. Wrk Sandards and Qol | ective Bargai ni ng
Throughout the period i n which work standards were bei ng i nposed and
enpl oyees di sci plined and di scharged, negotiations for a new agreenent to

repl ace the one whi ch had expired January 30,

1990, continued but wth little progress. The expired agreenent 32 cont ai ned
typi cal Managenent R ghts | anguage:

The parties agree that it is the duty and the right of the
Gonpany to nanage itself and direct its operations and its
enpl oyees, and the conpany reserves all of its rights, power and
authority in connection therewth

31AI one point the General (ounsel argues that if the Respondent truly
bel i eved a sl ondown was in progress, it woul d have di scharged the workers for
that reason and not bothered wth the inposition of work standards. Yet that
was precisely how Skalli handl ed the sl ondown in 1988 when it issued
disciplinary notices for "Bel ow standard harvesting rate per day based on
averages fromyears past." (GC Ex. 4.) The use of standards in dealing wth
a possi bl e sl ondown, while perhaps not the only neans of handling the
situation (see Jt. Ex. 2, Articles V & VTII, which woul d probably permt
I medi at e di scharge for "just cause"), is certainly alegitinate alternative,
especi al | y when one consi ders the obvious difficulties in proving that workers
were acting deliberately.

32VW ch, as a natter of law controlled nost of the terns and conditions
under whi ch they worked while a new agreenent was bei ng
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except as specifically limted by the express provisions of this
agreenent. (Jt. BEx. 2, Article M.)

The only specific contract provision touching on work standards is found in
Article XXIl which (1) allows certain naned supervisors and part-tine students
to performbargaining unit work so long as unit nenbers are not displaced and
(2) permts all supervisors to performunit work "for instruction, training,
naintaining their skills, experinental and devel opnental work, including the

I nprovenent of processes and testing of equi pnent and energencies. Early in
negotiations SKkalli proposed that Article XXII be nodified to provide
"...supervisors nay performwork regul arly perforned by enpl oyees in order to
set productivity standards (as well as for training, experinental work, etc.)"
(Resp. Ex. X) And on March 1st, it furnished the union wth specific

| anguage to that effect, and went on, as a part of its wage offer, to provide:
"Unhtil it can be shown that work productivity can be significantly inproved
the conpany cannot offer nore than 4%i ncrease over 1989 wages." (Resp. Ex.
Y.)

Qher than that, Skalli said nothing about the work standards which it
was then in the process of creating and i npl enenting. And the reason for its
silence has to do wth its contention that it al ready possessed that authority
under the Managenent R ghts d ause.

It was the Uhion which first raised the issue in early April when
enpl oyees recei ved their first round of disciplinary notices; and, at that
point, it went on to request information about work standards at Skalli and
how t hey had been created. Tomd ark, who was handling the negotiations for

the Gonpany, refused to di scuss
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the matter, saying:

V¢ don't have tine for that, we have too many ot her issues, articles,
on the table to negotiate....They [the UFW wanted to see records of
work standards fromyears past. And...those woul d' ve been conparing
appl es and oranges. And | wasn't prepared to turn over all this
information in the mddl e of negotiation sessions, we had so nmay
other articles to discuss." (I1X 177-178.)

Each tine tickets were i ssued the uni on conpl ai ned, and, each

tine, the conpany refused to di scuss the rraaltter.33 (1X179.) B. rk

S andards: Legal Anal ysia and Goncl usi ons 1. The Duty

to Bargain over Wrk St andards

The issue of whether Skalli had the right to fornul ate and i npose work
standards w thout consulting and bargai ning wth the UFWis conplicated by the
fact that the standards were used to address two distinct problens: Oh the one
hand, they were an inportant step in Ms. Rodeno's plan to cut costs and
i ncrease productivity; on the other, they were a neasured nmeans of confronting
the deliberate efforts of the workforce to slow production. In the begi nning,
M. Rodeno's plan was prinary; but, as natters progressed, the need to
over cone enpl oyee resi stence cane to dom nat e.

Each of these two conponents requires distinct |egal analysis. The
starting point for an analysis of Rodeno's plan is the Managenent R ghts

clause, reserving to Skalli the right to

3¢ nay be that the issue was finally addressed toward the end of the
negotiations. (IX 154-157.) The record is just not clear. But those
discussions -- if they occurred at all -- did not take place until long after
the inposition of standards and the di scharge of workers.
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"manage itself and direct its operations and its enpl oyees.except as
specifically limted by the~agreenent”. (Jt. Ex. 2, Art. M.) S nce nothing
is said el sewhere about work standards, it could be argued that they are

W thin nanagenent's prerogative. However, work standards are a nmandat ory

subject of bargaining (Afred M Lews. Inc. v. NNRB. (9th dr. 1978) 587 F. 2d

403, 408), and, as such, any purported contractual wai ver concerning them nust

be clear and unmstakabl e. (Tenneco Chemcal (1980) 249 NLRB 1176, 1180.)

Evi dence of wai ver nmay be found in bargai ning history or past practice.
(Id.) But there is nothing here to indicate that the natter was di scussed or
even nentioned in previous negotiations. And the past practice argunent is
weak. The Whion was aware of the disciplinary warnings whi ch were given out
in 1988 for "bel ow standard harvesting rate per day based on averages from
years past" (GC Ex. 4), but that was only one instance and it relied on
prior crew averages, nhot -- as the standards announced and i npl enented in
April and May 1990 -- on expert and supervisory experience el sewhere in the
Napa Valley. Wiile dark had occasional |y nmade | oose appeal s to workers to
keep pace wth the work standards he had devel oped for budgeting, he hinsel f
acknow edged that they were |ike appl es and oranges when conpared to the new
standards (11X 177-178) which, for the nost part, were based on different ways
of doing the work. (Supra, pp. 9; 12, fn. 13; 19.) S nce there is no show ng
that the changes were di scussed w th, nuch | ess waived by, the union (Mster

S ack (1977) 230 NLRB 1054), and since they anounted to nore than the
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sinpl e preservation of the status quo (NLRB v. Qystal Springe Shirt Qorp.
(5th dr. 1981) 637 Fed.2d 399, 404), Skalli shoul d not have adopted or

i npl enented work standards ained at cutting costs and inproving productivity
wthout first notifying the Uhion and offering to bargai n about them (N-RBv.
Katz (1962) 369 US 736.)

But what of the other conponent -- the adoption of work standards
as a neasured response to the enpl oyee sl ondown?

The uni que thing about that kind of change in working conditions is that
it comes, not a neans of achieving a desired bargaining result, but as a
response to the economc pressure which was bei ng brought to bear on the
negotiation process. It was Skalli"s tactical response to the crews tactic
of deliberately slowng production. As such, it is analogous to the right of
an enpl oyer to react to a strike by hiring repl acenents, by tenporarily
subcontracting struck work, or by termnating group i nsurance, all of which
nay be done wthout first bargaining wth the union. (Charles Ml ovich (1983)
9 ALRB No. 64; Tines Publishing Co. (1947) 72 NLRB 676; Enpire Term nal
Wr ehouse (0. (1965) 151 NLRB 1359, enf'd 355 Fed.2d 842 (D.C dr. 1966);
Philip Garev Mg. . (1963) 140 NLRB 1103, enf'd 331 Fed.2d 720 (6th Qr.
1964)). Indeed, in Celotex Gorp. (1964) 146 NLRB 48, enf'd in part 364 Fed. 2d
552 (5th dr. 1966), the National Board held that Section 8(a)(5) of the NLRA

does not prevent an enpl oyer fromunilateral Iy changi ng the work schedul es of
its enployees in order to naintain production in the face of an unprotect ed

sl ondown and refusal to work overtine; the enpl oyer's conduct was
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characterized as a tenporary response to the work stoppage and one which it
woul d have been futile to bargain about wth the union.

Aven the different legal results which followfromthe differing
pur poses for which work standards were utilized, what was Skalli's bargai ni ng
obl i gati on?

The answer coul d be nade to turn on the predomnating purpose, as it does
indiscrimnation cases. But fundanental to Anerican labor lawis the policy
of encouraging the resol uti on of disputes through bargai ning. To the extent
that that policy can be realized wthout inpairing the right of an enpl oyer to
protect itself fromeconomc pressure -- particularly economc pressure as
dubi ous as the slowdown --it should be allowed to prevail. Here that
reconciliation can be effectuated by permtting the Respondent to go ahead
wth the inpl enentati on of work standards while at the sane tine requiring
that it be open and willing to bargain wth the union about what it was doi ng.
That way the enpl oyer nay protect itself wthout elimnating the very forum--
col l ective bargaining -- in which the probl emwhich gave rise to the need for
uni |l ateral action can be addressed and, hopeful |y, resol ved.

| therefore conclude that initially, when Robl edo adopted work standards
for tying hoses, the Respondent viol ated section 1153(e) of the Act because
those changes were ained at inplenenting M. Rodeno's plan to cut costs and
I ncrease productivity. Thereafter, although Salli was entitled to adopt and
I npl enent further standards in response to the sl owdown, the Conpany's

negotiator, Tomd ark, should not have refused to
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di scuss those standards -- and the ones whi ch ensued -- when the Uhion brought
themto the negotiating table follow ng the i ssuance of the first disciplinary
notices. (Supra, pp. 28-29.) By failing to do so, the Respondent agai n

viol ated section 1153(e) of the Act.

2. The Wrk Sandards as DO scrimnation Agai nst Lhion Activity.

Both the General Gounsel and the Whion argue that Skalli adopted work
standards and then sel ectively applied themin order to puni sh those enpl oyees
who supported the UFWand pi cketed the w nery.

h the surface of it, their argunent seens persuasive. HFHrst of all, the
timng of the adoption and i npl enentati on of the standards corresponds to the
onset of picketing and to Skalli's fustrated efforts to have it curtail ed.
Second, there is no question but that the discipline fell nore heavily on
uni on adherents than on those who were indifferent or outright hostile to the
UFW  Third, the fact that the standards were di scontinued as soon as nost of
the uni on supporters had been termnated, invites the inference that that was
the reason they were adopted. F nally, Qark's corment about the "fucking
uni on” (supra, p. 14), can easily be read as evi dence of an underlying anti-
uni on ani nus on the part of the Respondent. These considerations, taken
together, are certainly enough to constitute a prina facie case.

Ohce that has been established, the burden shifts to the enpl oyer to
prove that it woul d have taken the sane action absent the statutorily
protected activities engaged in by the all eged di scrim nat ees.

(Martori Brothers Dstributors v. ALRB (1981) 29
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Gal . 3d 721; Nshi Geen Huse (1981) 7 ALRB. No. 18; Wight Line {1980} 251

N_.RB 1083; NLRB v. Transportation Managenment Corp. (1983) 462 U S 393.)

Salli has net its burden by establishing the existence of two
conpl enentary, non-discrimnatory justifications for its conduct: First -- and
initially the nore inportant—NM. Rodeno' s plan to cut costs and i ncrease
productivity; second, the need—which later predomnated -- to confront the
deliberate efforts of the alleged discrimnatees to sl ow producti on.

| amconvinced that the work standards had a legitimate origin in the
serious probl ens whi ch Mchael a Rodeno was hired to address and whi ch caused
her to undertake the reorgani zation of Skalli's vineyard operations. (Supra,
pp. 5-6.) They were the |ogical outcone of what she |earned fromthe
consul tant she retai ned and fromthe vineyard nmanager she hired. And they
were ained, not at ridding Salli of its union, but at putting its operations
on sound financial footing. 3

As matters progressed and the Conpany began to encounter hostility and
resistence to its plans and conduct, it increasingly utilized work standards
as a neans of neasuring and countering the efforts of its enpl oyees to sl ow
production. (Supra, pp. 9-24.) It was entitled to do this because those

concerted efforts were not protected under section 1152 of the ALRA

34That Salli violated section 1153(e) by failing to bargai n about the
adoption of work standards (supra, pp. 29-30), does not nean that its notive
i n adopting those standards was discrimnatory under section 1153(c).
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Section 7 [the equival ent of 81152 of the ALRA] guarantees to

enpl oyees the right to engage in concerted activities for the purpose
of collective bargaining or other nutual aid or protection. However,
both the Board and the courts have recogni zed that not every form of
activity that falls wthin the letter of this provisionis
protected....HBther an unl awful objective or the adoption of i nproper
neans of achieving it nay deprive enpl oyees engaged i n concerted
activities of the protection of the Act.

Here, the objective of the carloaders’ concerted activity -- to

I nduce the Respondent to increase their hourly rate of pay or to
return to the piecework rate -- was a lawful one. To achieve this
obj ective, however, they adopted the plan of decreasing their
production to the amount they consi dered adequate for the pay they
were then receiving. In effect, this constituted a refusal on their
part to accept the terns of enpl oynent set by their enpl oyer w thout
engaging in a stoppage, but to continue rather to work on their own
terns. (HK Lunber Gonpany (1950) 91 NLRB 333, 337.)

In GG Gonn. Ltd, v NLRB (7th dr. 1939) 108 Fed.2d 390, 5 LRRM 806, the

Gourt of Appeal declined to enforce an NLRB order directing reinstatenent of
union activists for refusing to work overtine. The NLRB argued the workers
were engaging in a partial strike when they declined to work overtine al t hough
bei ng ot herw se prepared to performtheir duties. The Gourt stated that the
enpl oyees coul d continue work or seek to negotiate further wth their enpl oyer
or the could strike in protest but:

They did neither, or perhaps it woul d be nore accurate to say
they attenpted to do both at the same tine.

V¢ are anare of no lawor logic that gives the enpl oyee the right to
work upon terns prescribed solely by him That is plainly what was
sought to be done in this instance. It is not a situation in which
enpl oyees ceased work in protest against conditions i nposed by the
enpl oyer, but one in whi ch the enpl oyees sought and i ntended to
conti nue work upon their own notion of the terns which shoul d

prevail. If they had a right to fix the hours of their enpl oynent,
It would followthat a simlar right existed by which they coul d
prescribe al |
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condi tions agg regul ations affecting their enpl oynent. (5 LRRV
at 813-814.)

In short, workers may either protest enpl oyer conduct by entirely
wthdraw ng their |abor or they nay continue working and be paid, but they
cannot force their enpl oyer to subsidize their protest by conbi ning the two.

Here, the reason why discipline fell nore heavily upon the shoul ders of
the uni on supporters i s because those were the very enpl oyees who chose to
resist. Had their resistence taken the formof striking, it woul d have been
protected concerted activity, insulating themagai nst di scharge; indeed,
comng as it didin response to Skalli's refusal to bargain, their status
woul d have been that of unfair |abor practice strikers i mmune even from
per manent repl acenent. O they coul d have continued to work, abiding by the
work standards -- which were, after all, reasonable -- and all owing the ALRB
the opportunity redress Skalli's violation of section 1153(e). But, instead,
they chose a tactic which went beyond the pal e of section 1152 and | eft them
unprotected, thereby permtting Skalli to discipline themfor failing to neet
the work standards it had established. VWrkers are not insul ated agai nst
justified discipline sinply because they al so happen to be uni on supporters.

(Martori Brothers Dstributors v. ALRB, supra, 29 Cal.3d at 728-29.)

35See al so: Audubon Health Gare Center (1983) 268 NLRB 135; NLRB v.
B ades Mg. . (8th dr. 1965) 344 Fed.2d 998; NLRB v. Montgonery Wrd &
. (8th dr. 1946) 157 Fed. 2d 486; Mayfair Packing Go. (1987) 13 ALRB No. 20
[ Uphol di ng termnation of ranch coomttee nenber for urging enpl oyees to
engage in a sl ondown. |
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The renai ning factors which nake up the General Gounsel's prina facie
case -- the preferences shown those who did not join the sl ondown, Skalli's
| ack of success in Superior Gourt, and the abandonnent of work standards once
Lhi on supporters had been elimnated -- have al ready been addressed and found
wanting. (Supra, p. 26.) That |leaves only the aninosity toward the URWwhi ch
nay be inferred fromdark's conment to Navarrette on April 12th. (Supra, p.
14.) But hostility toward a union, wthout evidence that that hostility has
nmani fested itself in conduct or action, is not enough to sustain a finding of
di scrimnati on.

The one characteristic which differentiates this case fromthe typical
unprotected slowdown is the fact that it was notivated, in part at |east, by
SKalli's refusal to bargain. But to argue that a enpl oyer' s bargai ni ng
viol ation converts unprotected activity into protected activity would be to
i gnore the | ong-standi ng and deeply rooted policy agai nst the use of the
sl owdown as a tactic in labor relations.(Hk Linber Conpany. supra;, GG Conn.

Ltd, v NLRB. supra; Audubon Health Care Center. supra; NLRB v. Blades Mg. (o,

supra; NLRB v. Montgonery Vard &

., supra; My fair Packing G., supra.)36 Furthernore, such an

36I n Arnstrong Nursery (1983) 9 ALRB No. 53, the ALRB reversed an ALJ
deci sion and hel d that enpl oyees nay refuse to carry out an order which is
discrimnatorily notivated. However, the status of that decision is uncertain
inviewof its reversal by a Court of Appeals in a decision which the
CGalifornia Suprenme Gourt |ater ordered depublished. In any event, the
enpl oyees here did nore than sinply maintain their previous pace; they went
further and agreed to see to it that no worker produced nore than any ot her.
In Superipr Farmng Conpany (1982) 8 ALRB Nb. 77, the Board sustained an ALJ's
hol di ng that an enpl oyee coul d not be
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argunent woul d be inconsistent wth the cases permtting workers to abandon
the usual rules regul ati ng economc pressure only where their enployer is
guilty of serious and flagrant unfair |abor practices. (Mastro Hastics Corp.

v. NLRB (1956) 350 U S 270; Arlan's Departnment Sore (1961) 133 NLRB 802.)

The bargai ning violations here involved (supra, pp. 29-32 and infra, pp. 38-
40) do not rise to that |evel.

| concl ude that the Respondent has net its burden of proving that there
were legitimate, non-discrimnatory reasons for the i ssuance of warning
letters and the eventual discharge of the crew nenbers who engaged in
concerted but unprotected attenpts to slow production at the vineyard. |
therefore recommend the dismssal of that portion of the conplaint.

V. OTHER ALLEGED UNFAI R LABCR PRACTI CGES A

Failing to Notify and Bargain wth the UPNbefore Hring a

Subcontractor to Spray Fences

Salli's Pope Valley M neyard is surrounded by a fence which nust be
sprayed periodically wth herbicides to control weeds. In April 1990, w thout
notifying or bargaining wth the Lhion, Tomdark and Kirk Gace hired M& L
M neyard Managenent to do the spraying. The work took two days, M& L
provi ded the equi pnent and | abor, and Skalli provided the chemcals. Wen
G ace was asked why he hired the subcontractor, he expl ai ned:

They had a very interesting pi ece of equi pnent, which

(Fn. 36, Gont.) discharged for refusing to renove | eaves fromthe grapes in
his gondol a, but that hol ding was based on a finding that the enpl oyee had
entirely withdrawn his |abor and thus becone a full-fledged striker, entitled
to the protection of 81152.
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was a backpack notorized sprayer that had a delivery systemwhi ch was

considerably different than any backpack we had. It allowed ne to

spray considerably nore territory on a single application on a single

tank. V¢ had a total of nine mles of fence line in sone extrenely

rugged renote territory, and to do it wth what our equi pnent had

woul d have required -- it woul d have been a | ogi stical nightnare.

(M:102-103.)
Qace also testified that the fence had not been sprayed since the UFWhad
been certified. Several workers testified that Skalli's equi pnent was used
and that the fence had been sprayed after the Union was certified. However,
cross-examnation reveal ed that their vantage points nade it difficult for
themeither to identify the equi pnent bei ng used or to know whet her they were
W tnessing the spraying of the fence itself or just an adjacent field. |
therefore accept Grace's testinony.

| cannot, however, accept the Respondent’'s argunent that because the
Lhi on had not previously done the work, it was therefore beyond its
jurisdiction. The certification and the contract cover all agricultural
| abor. Veed control on the perineter of a farmis just as nuch agricul tural
work as weed control inside the perineter. That it had not been done before
isirrelevant, else every new agricul tural process woul d be beyond
jurisdiction of the certified union -- hardly the intent of the Legislature
when it created all-inclusive, "wall to wall" units in agriculture.

It could, |I suppose, be argued that bargai ning over the use of M& L
woul d not have been productive because Skal li | acked the needed equi pnent to
do the work, and therefore the Lhion was not in a position to offer

alternative solutions, thus rendering the
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change "not anenabl e to resol ution through the grievance procedure". (First
National Miaintenance Gorp. v. NLRB (1981) 452 U S 666; Tex-Cal Land
Managenent. Inc. (1985) 11 ALRB No. 31, pp.

12- 13.)37 But such an argurent overl ooks the broad subcontracting | anguage of
the col | ective bargai ni ng agreenent:

Shoul d the Conpany desire to subcontract bargai ning unit work during
the termof this Agreenent, it wll first notify and bargai n about
the natter wth the Unhion, including the effects of any such deci si on
on unit enployees. Prior tothe initial bargaining neeting wth the
Lhi on concerni ng the decision to subcontract, the Conpany wil |
provide the Lhion with witten notice of the decision and an

expl anation of the reason(s) therefor. (Jt. Ex. 2, Aiticle XX)

By its terns, the clause goes beyond the [imtations found in Frst National

Mai ntenance Gorp. v. NLRB. supra, and covers al |

subcontracting, including the sprayi ng work here at issue38 And the
obligations it created did not termnate when the contract expired in January;
they continued in effect and served to define the status quo which Skalli was

required to maintain during negotiations. (NLRBv. Qystal Sorings Shirt

Gorp., supra; NLRBv. Katz, supra.)

37Even that is questionable; the Lhion mght well have agreed to wage
concessi ons whi ch woul d have nade it economcal |y advant ageous for Skalli to
use its own slower, nore unw el dy equi pnent.

e broad reach of the subcontracti ng clause is clear not only fromthe
terns of Article XX but al so nay be inferred fromAticle XM 11, dealing wth
nechani zati on and requiring bargai ni ng whenever new equi pnent is to be
utilized. Arequirenent that the enpl oyer bargain when it plans to use
equi pnent which w Il displace workers suggests that it should |ikew se bargain
when it plans to subcontract bargaining unit work in order to obtain the
advantage of new or different equipnent.
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| therefore conclude that Skalli was not entitled to subcontract out the
spraying of its fences without first notifying and bargaining wth the URW By
failing to do so, it violated 81153(e) of the Act.

B. The Issuance of a DO sciplinary Vlrning Notice to

Fonelio Gorro

h March 23rd, a few weeks after the enpl oyees had begun picketing
and a few weeks before Skalli began issuing warning tickets for failure to
neet production standards, Ronelio Corro, received a disciplinary notice
for refusing to obey a work order.39 Gorro was working in the crew when
Jesus Corro arrived and announced that Rutilio Hiuijon had instructed him
use FRonelio to assist in digging post holes in another area of the
vineyard. Ronelio woul d have been working on the nechani cal auger operated
by Jesus froma tractor. FRonelio explained that the work is difficult:

...because if the auger doesn't go in, then that person [the one

assisting the tractor operator] has to get up on top of the auger to

nake sure that it goes in. That's why its nore dangerous and al so

nore difficult or harder. (1:52.)

According to Jesus, Ronelio said: "I have a lot of seniority. Wiy don't you
get sonebody that doesn't have a |lot of seniority todoit." (M:183.) Jesus
| eft to do the work by hinsel f; when Hiijon showed up and asked about Rorel i o,
Jesus expl ai ned what had happened, and Huiijon went to speak wth him

According to

39He, |1 ke nost of the other enpl oyees, had participated in picketing the

w nery after working hours.
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Foneli 0's Decl arati on:

Rutilio [Huijon] approached ne and told ne to go wth himthat he was
going to put ne to nake post hol es. | asked him[if it] was

possi bl e to assi gn soneone el se, he answered by say[ing] "then you' re
st ayi ng461ere?" | told him "well, yes I'malready here." (Resp Ex. B,

page 2)
The announcenent that he intended to stay where he was after being told that
he was going to be assigned to dig post hol es constitutes i nsubordi nati on,
justifying the issuance of a warning notice. That he relented after G ace
arrived and issued the ticket does not excuse his behavi or toward Huijon.

| therefore conclude that Respondent has denonstrated good cause for the
action it took, and | recommend di smssal of the portion of the conpl ai nt
which alleges that Ronelio Gorro's first warning noti ce was notivated by his

participation in protected union activity.

REMEDY

Havi ng found that Respondent viol ated 81153(e) and derivatively, 81153
(a) of the Act (1) by unilaterally instituting and i npl enenti ng a system of
work standards and (2) by unilaterally subcontracting out fence spraying work,
| shall recommend that it cease and desist therefromand take affirnative
action designed to effectuate the policies of the Act. In fashioning the

affirmative relief delineated in the followng order, | have taken into

40The decl aration was introduced because, on direct examnation, Ronelio
had cl ai med that both Grace and Huijon cane together to speak wth himand
that he never refused the assignnent. The declaration effectively inpeaches
that testinony; noreover, Ronelio's deneanor while testifying was poor.
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account the entire record of these proceedi ngs, the character, of the
violations found, the nature of Respondent's operations, and the conditions
anong farmworkers and in the agricultural industry at large, as set forth in

Tex-CGal Land Managenent. Inc. (1977) 3 ALRB No. 14.

| recommend dismssal of the Conplaint wth respect to all allegations
whi ch were di smssed (10 of the Gonpl ai nt), which were not pursued at hearing
(8 of the Gonplaint), or in which the Respondent has been found not to have
violated the Act.

Uoon the basis of the entire record, the findings of fact and the
conclusions of law, and pursuant to 81160.3 of the Act, | hereby issue the

fol | ow ng recomended:

CRCER
Pursuant to Labor Gode 81160. 3, Respondent Skalli Corporation, doing

busi ness as . Supery Mineyards, its officers, agents, |abor contractors,
successors and assigns, shall:
|. Gease and desist from

(a) Whilaterally instituting or inplenenting work standards w t hout
notifying and affording the UFWa reasonabl e opportunity to bargain with it
over their adoption and inpl enentati on.

(b) Wnilaterally subcontracting out fence spraying work, or
ot herw se changing the terns and conditions of enpl oynent of its agricultural
enpl oyees, without first notifying and affordi ng the UPWa reasonabl e

opportunity to bargain wth it over the decision and effect of doi ng so.
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(c) Inany like or related manner interfering wth, restraining or
coercing any agricultural enpl oyee in the exercise of the rights guaranteed by
81152 of the Act.

2. Take the followng affirmative actions whi ch are deened necessary to
effectuate the policies of the Act:

(a) Won request, neet and bargain coll ectively in good faith wth
the UFW as the certified exclusive col |l ective bargai ning representative of
its agricultural enpl oyees, wth respect to the adopti on and i npl enent ati on of
work standards and the effects thereof.

(b) Uoon request, neet and bargain collectively in good faith wth
the UFW as the certified excl usive col |l ective bargai ning representative of
its agricultural enpl oyees, wth respect the subcontracting out fence spraying
work and the effects thereof.

(c) Make whol e the present and forner nenbers of the bargai ni ng
unit for all |osses of pay and ot her economc | osses they have suffered as a
result of Respondent’'s failure and refusal to bargain in good faith wth the
UFWby subcontracting out fence sprayi ng work, such nmake whol e anounts to be
conput ed i n accordance wth established Board precedents, plus interest
thereon, conputed in accordance with the Decision and Oder in E W Mrritt

Farns (1988) 14 ALRB Nb. 5.

(d) Preserve and, upon request, nake available to the Board and
its agents, for examnation, photocopyihng, and otherw se copying, all payroll
records, social security paynent records, tine cards, personnel records and

reports, and all other records



rel evant and necessary to a determnation, by the Regional Drector, of
t he backpay period and the anount of backpay due under the terns of this
Q der

(e) Sgnthe attached Notice to Agricultural Enpl oyees and, after
its translation by a Board agent into all appropriate | anguages, nake
sufficient copies in each | anguage for the purposes set forth in this Qder.

(f} Mail copies of the attached Notice, in al

appropriate languages, wthin 30 days of issuance of this order to all
agricultural enployees in its enploy from April 1, 1990 to the date of
nai | i ng.

(g) Provide copies of the signed Notice to each enpl oyee hired by
it during the twelve (12) nonths fol | ow ng the renedi al order.

(h) Post copies of the attached Notice in al
appropriate | anguages, for 60 days, in conspi cuous places on its property, the
exact period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been al tered,
def aced, covered, or renoved.

(i) Arrange for a representative or a Board agent to distribute and
read the attached Notice, in all appropriate |anguages, to all of its
enpl oyees on conpany tine and property at tine(s) and pl ace(s) to be
determned by the Regional Drector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and

nanagenent, to answer any questions the enpl oyees nmay have concerning the
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Nbtice or their rights under the Act. The Regional Drector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all piece-rate
enpl oyees in order to conpensate themfor tine [ost at the readi ng and
guest i on- and- answer peri od.

(j) Notify the Regional Orector inwiting, wthin 30 days of the
i ssuance of this Oder, of the steps it has taken to conply with its terns,
and nmake further reports at the request of the Regional Drector, until full
conpl i ance i s achi eved.

Dated: June 5, 1991

~JAVES WOLPMAN
Chi ef Adm nistrative Law Judge

46



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional Gfice of
the Agricultural Labor Relations Board by the Uhited FarmVWWrkers of America,
the General (ounsel of the ALRB issued a conpl aint which alleged that we, the
Sal li Gorporation, dba S. Supery Mineyards, violated the law After a
hearing at which all parties had an opportunity to present evidence, the Board
found that we violated the | aw by adopting and i npl enenting work standards and
by subcontracting out the spraying of fences wthout notifying the UAWand
affording it a reasonabl e opportunity to bargai n over those matters. The
Board has told us to post and publish this notice. Ve wll do what the Board
has ordered us to do.

V¢ al so want you to know that the Agricultural Labor Rel ations Act gives you
and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, and hel p uni ons;

To vote in a secret ballot election to decide whether you want a

union to represent you;

To bargain wth your enpl oyer about your wages and

wor ki ng conditions through a union chosen by a majority of the

enpl oyees and certified by the Board;

5. Tb(?ct together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

> whpE

Because you have these rights, we promse that:

Ve WII Not do anything in the future that forces you to do or stops you from
doing any of the things |isted above.

Ve WIIl Not adopt or inplenent work standards, subcontract out fence spraying
work, or otherw se change the terns and conditions of enpl oynment of our
agricultural enpl oyees wthout notifying the UAWand affording it a reasonabl e
opportunity to bargain wth us over such nmatters.

V¢ WII neet and bargain in good faith wth the utww th respect the inposition
of work standards and the subcontracting out of fence spraying work and we

w Il make whol e our present and forner enpl oyees for all |osses of pay and

ot her economc |osses they suffered as a result of the subcontracting out
fence sprayi ng wor k.

Dat ed:

SKal |1 Gorporation

By:

Represent ati ve Title
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If you have questions about your rights as a farmworker or about this Notice,
you nay contact any office of the Agricultural Labor Rel ations Board. Qe
office is located at 112 Boronda Road, Salinas, Galifornia 93907. The

Tel ephone nunber is (408)443-3161.

This is an (Gficial Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI REMOVE R MUTT LATE
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