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DEQ S ON
n August 1, 1991, a petition was filed by Reynal do Rangel
seeking the decertification of the Lhited FarmVWrkers of Awrica, AFL-A O
(UAW as the exclusive representative of the agricultural enpl oyees of
Sunnysi de Nurseries, Inc. (Enployer). Pursuant to CGattle Valley Farns
(1982) 8 ALRB No. 24, the Salinas Regional Drector of the Agricultural

Labor Rel ations Board (Board) conducted an investigation into the effect
of any outstanding unfair |abor practice conplaints on the ability of the
enpl oyees to exercise free choice in an election. The Regional D rector
concl uded that the conplaint in consolidated Case Nos. 90-C&7-SAL, 90- (&
17-SAL, and 90- (& 19-SAL, which alleges unl awful denial of access in
January and February of 1990, prevented the hol ding of an el ection

reflecting the free and



uncoer ced choi ce of enpl oyees and, therefore, issued a decision bl ocking
the election. The Regional Drector also relied on sone thirty-three
charges agai nst the Enpl oyer that have not been fully investigated at this
tine.

O August 5, 1991, the Enpl oyer filed a Request for Revi ew of
the Regional Drector's blocking decision. O August 7, 1991, the Board
i ssued Admnistrative Qder 91-35, granting the Request for Review and
directing the Enpl oyer to provide any rel evant nmaterial s concerning the
provi sion of access and the status of negotiations during the period of
January 1, 1990 to August 1, 1991. The Regional Drector and the UFWwere
given the opportunity to file a response. The Enpl oyer submtted
addi tional docunentation on August 8, 1991 and the UFWfiled a response on
August 16, 1991. On August 12, 1991, the Regional Drector filed a
docunent entitled "Regional Drector's Report on the Decision to B ock the
Hection.”

D SOSS ON

The Board' s policy on blocking el ections was set forth in Gattle
Val | ey, supra. Recognizing that the preval ence of seasonal work and the
Agricultural Labor Relations Act's requirenment of pronpt el ections ¥ nade
the bl ocki ng charge policy of the National Labor Rel ations Board
inappropriate in the agricultural setting, the Board instead adopted a
bl ocki ng conpl aint policy. Specifically, the Board provided that:

YSection 1156.3 of the ALRA prescribes that el ections be hel d within
seven days of the filing of the representation petition.
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Hencef orth, when a petition for certification or decertification
Is filed, the Regional Drector shall immedi ately investigate and
determne whether any unfair |abor practices alleged in an

out st andi ng conpl ai nt agai nst the enpl oyer(s) and/or union(s)
involved in the representation proceeding wll nake it inpossible
to conduct an el ection in an at nosphere where enpl oyees can
exercise their choice in a free and uncoerced manner. |f the
Regional Director determines that blocking the election is
warranted, he or she shall pronptly notify the parties of his or
her decision to bl ock the el ection and the basis therefor. Wen
charges are filed so close to the tine or date of the el ection
that such a determnation cannot be nade prior to the el ection,
the Regional Drector wll have discretion to postpone the
election for a fewdays if peak enpl oyment is expected to
continue, or to hold the el ection and i npound the ballots until
the investigation of the charges has been conpl eted. Were
unfair |abor practice charges have been pending for a protracted
period of tine prior tothe filing of the petition for
certification or decertification, and there is a conpl ai nt
outstanding, the Regional Drector wll determne whether the
pendency of the unfair |abor practice case woul d reasonably tend
to affect enpl oyee free choice and, if so, whether bl ocking the
el ecti on woul d be warrant ed.

(Cattle Valley, supra, at pp. 14-15.)

In exercising the discretion given himunder Cattle Valley, the

Regi onal Drector concluded that the outstandi ng conpl ai nt invol ving the
denial of access in January and February of 1990, along wth the
prelimnary investigation of the nunerous charges filed agai nst the
Enpl oyer, have created an atnosphere that renders free choi ce i npossi bl e.
Inasimlar vein, the UFWargues that the conpl ai nt, al ong wth ot her
allegations contained in recently filed charges, requires that the
el ecti on be bl ocked.

In reviewng a Regional Orector's decision to bl ock an
election, the Board wll exercise its independent judgnent. (Gattle

Valley, supra, at p. 15.) In our view the record before us fails to

provide a sufficient basis for blocking the el ection.
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FHrst, we find that it has not been adequately expl ai ned how t he deni al
of access one and a half years ago woul d affect free choice so
dramatical ly that the el ection shoul d be bl ocked. Nor do we find such an
effect apparent. Second, under the bl ocking policy established in Gattle
Val l ey, the content of charges nmay be grounds for del aying the el ection
for a fewdays or inpounding ballots, but it is not nornally a basis for
bl ocki ng an el ecti on.

The Enpl oyer, as requested, has provided further infornation
covering the period of January 1, 1990 to August 1, 1991. That
i nformati on shows two things. Frst, there is correspondence between the
parties in March and April of this year that reflects that no
negoti ati ons have taken place since August 22, 1990 (the Enpl oyer
inplenented its last, best and final offer in Qctober of 1989). Second,
there are copies of sign-in sheets which reflect that union
representatives were given access at noontine during the period of
January 4, 1990 to August 6, 1991, wth the exception of the several
occasions at issue in the conpl ai nt.

The infornation provi ded by the Enpl oyer gives sone indication
that the denial of access alleged in the conpl aint has not been of a
continuing nature that woul d presently have a significant effect upon
free choice. The Board has al so taken official notice of the content of
the outstandi ng charges and notes that the only one which all eges a
denial of access clains that the denial was on one discrete day, August

9, 1991, which was

17 ARB Nb. 9 4



after the filing of the decertification petition.? Thus, none of
the charges contain allegations which claimthat the conduct alleged in
the conpl aint has been of a continuing nature. Wile the UPWapparently
clains that it has not been receiving all of the access it is legally
entitled to, that is not presently the subject of a conplaint, nor is
there any expl anation of the extent to which free choi ce woul d be affected
t her eby.

GONCLUSI ON AND CRDER

In accordance wth the di scussion above, we concl ude that the
record before us does not provide a sufficient showng that the alleged
deni al s of access one and a half years ago presently create an at nosphere
whi ch woul d precl ude the exercise of free choice. However, the Regional
Orector retains his discretion to i npound the bal |l ots based upon the
nuner ous charges that have not gone to conplaint. The parties are, of
course, also free to file objections to the election after it has taken
pl ace.

Therefore, the Board hereby VACATES the Regi onal
Orector's decision to block the el ection and CROERS the Regional Director

to proceed wth the el ection as expeditiously as possible

ZCharges which are filed so close to the election that there
isinsufficient tine to determne if a conplaint shoul d i ssue may be
grounds for delaying the election for a few days or inpounding the
bal | ots, but they are not grounds for blocking an election. (Gattle
Valley, supra, at pp. 14-15.)
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based on the petition filed on August 1, 1991¥. A notion for

reconsi deration of the Decision herein shall not stay the operation of
this Qder.

DATED  August 29, 1991

BRIE J. JANAAN Chai rnan?

| VONNE RAMCS R CHARDSON  Menber

JIMBLLIS, Menber

JAMES N BLSEN Menber

¥ Just prior to issuance of this decision, a Second Anended Conpl ai nt
was issued inthis matter by the Regional Crector. The conplaint as
anended now i ncl udes several allegations involving discrimnatory
disciplinary action and unilateral changes i n working conditions in January
and Septenber of 1990. V¢ do not consider these additional allegations at
this tinme because they were not the subject of the Regional Drector's
bl ocki ng deci sion nor the request for reviewthat is presently before us.
Moreover, it is properly the Regional Drector, based upon the
Investigation required by Cattle Valley, who in the first instance
determnes if the conduct alleged in a conplaint warrants the bl ocki ng of
the el ecti on.

¥ The signatures of Board Menbers in all Board decisi ons appear
wth the signature of the Chairnan first (if participating),
followed by the signatures of the participating Board Menbers in
order of their seniority.
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CASE SUMVARY

Sunnysi de Nurseries, |Inc. 17 ARB Nb. 9
(URVY Case No. 91-RD 3-SAL

Backgr ound

The Salinas Regional Orector issued a decision blocking a decertification
el ection, based upon an outstanding conplaint in whichit was alleged that
t he enpl oyer deni ed access to the union in January and February of 1990.
The bl ocki ng deci sion al so appears to have been based on nunerous charges
filed agai nst the enpl oyer that have not yet gone to conplaint. In an
earlier order, Admnistrative Qder 91-35, the Board granted the enpl oyer's
request for review of the bl ocking decision and directed the enpl oyer to
provi de further infornation concerning access and the status of
negotiations during the period of January 1, 1990 to August 1, 1991.

Deci si on

The Board vacated the decision to bl ock the el ecti on because there was no
expl anation provided as to howthe denial of access on several occasions
one and a half years before woul d nake free choi ce inpossible at this tine.
Nor was such an effect on free choice apparent. The Board al so noted t hat
the none of the nunerous charges outstanding all ege that the conduct
alleged in the Gonpl aint was of a continuing nature. The Board not ed,
however, that in accordance wth Cattle Valley the Regional Drector nay
consider the charges in exercising his discretion to inpound the ballots.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *
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