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DEA SI ON AND CRDER
h March 6, 1992, Admnistrative Law Judge (ALJ) Janes VI pnan

i ssued the attached deci sion and reconmended order in this natter.

Thereafter, Gerawan Ranches, Gerawan Co., | nc., Gerawan Enterprises,
Ray M Gerawan and Sar R Gerawan, (Respondent) filed exceptions to the
ALJ's decision wth a brief in support of exceptions and General

Qounsel filed a response bri ef.



The Agricultural Labor Relations Board (ALRB or Board) has
considered the ALJ"s decision in light of the record and the briefs of
the parties and has decided to affirmthe ALJ's findings of fact and
conclusions of law and to adopt his recomrended remedial provisions.
Duty to Bargain During the Pendency of Election Cbjections

Respondent concedes that it unilaterally closed six |abor
camps used for enpl oyee housing during the pendency of objections to an
el ection in which enployees had designated the United Farm Wrkers of
America, AFL-CIO (UFW as their representative for purposes of collective
bargaining but prior to certification of the UFWby the Board. The ALJ
properly invoked the well settled doctrine which holds that an enpl oyer
who nmakes changes in enployees' ternms and conditions of enpl oyment
falling within the scope of mandatory subjects of bargaining w thout
prior notice to the union while election challenges and objections are
pending incurs a risk that the changes may be found to be violations of
the duty to bargain. (Labor Code section 1153(e) and (a)'; Mke O Connor
Chevrol et v. National Labor Relations Board (1974) 209 NLRB 701, rev'd
on other grounds (8th Cir. 1975) 512 F. 2d 684; H ghland Ranch v.

Agricul tural Labor Relations Board (1981) 29 Cal.Sd 848 [ 176

L' Al section references herein are to the California Labor Code
sectlgn &140 et seq., herein called the ALRA or Act, unless otherw se
specifie
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Cal .Rptr. 753]). Inthe viewof the ALJ who assessed Respondent's
admtted failure to notify the UFWbefore inplenenting changes,
Respondent took that chance and | ost.?

Respondent asserts various justifications for its admtted
failure to provide the UFWwi th an opportunity to bargain before closing
down the housing. Anong those defenses, Respondent suggests that, had
it infact offered to bargain about the change, it would have incurred a
greater risk, that of having its offer to bargain interpreted as an
indication that it was willing to recognize the UFWand withdraw its
objections to the election. Respondent asserts the Board's decision in
GowAt (1983) 9 ALRB No. 67 justifies its position and establishes the
"reasonabl e doubt" defense set forth in H ghland, supra, 29 Cal.Sd 848.

The question there was, after recognizing the

Respondent seeks to excuse its pre-certification actions by
inplying that its duty to bargain before inplementing unilateral changes
shoul d not attach unti| after the Board has in fact disposed of its
objections to the election and certified the UFW Here, the UFW
majority was established at the time of the election or, at the |atest,
upon Board resolution of a sufficient nunber of outcone-determnative
chal  enged ballots. "The [NLRB] has held that once any enﬂloyer becomes
aware of a properly designated bargaining representative, he may not
unilateral |y make changes in the enployees' terms and conditions of
enpl oynent, without first giving the representative an opportunity to
bargain collectively." (Flemng Manufacturing Co. (1957) 119 NLRB
452, 464 L41 LRRM1115].) Moreover, it should be renenbered that
whether there is ever a pre-certification duty to bargain in the first
instance is entirely wwthin the control of the employer. It is only
when an enpl oyer, between the el ection where enpl oyees have designated a
bargai ning representative, and certification chooses to make changes in
terns and conditions of enployment that are mandatory subjects of
col lective bargaining that the enployer brings upon itself a limted
duty to bargain
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certified union and entering into negotiations, did the enployer have
standing to then challenge the certification. The Board answered t hat
question in the negative, relying on the reasoning of the National Labor
Rel ations Board (NLRB) in Screen Print Gorp. (1965) 151 NLRB 1266 [58
LRRM 1641] .3

The Board in GowArt sought to prevent an enpl oyer from

| eading the certified union through nmonths negotiations and then
nullifying its fruits by attacking the prem se of the protracted |abors.
An enpl oyer who enbarks upon full bargaining negotiations with a
certified union is therefore treated as having inplicitly abandoned such
objections as he may have raised during the representation proceedi ng
before the certification issued.

Respondent's reliance on GowArt, supra, is msplaced. The

question here is whether Respondent could |awfully nodify a nandatory
subj ect of bargaining pre-certification. The question in GowArt

i nvol ved an enpl oyer who, follow ng certification, did not engage in a
technical refusal to bargain in order to judicially test the election,
but instead recognized the certified union, comenced negotiations,
submtted information to the union as requested, participated in

bargai ning sessions and continued to bargain towards contract or inpasse
for three months before finally deciding that perhaps it

®To the extent that the parties in Screen Print agreed to be bound
he NLRB's "Consent Election" procedures, the case would have no
| el under the Act, although the cited principles are applicable
r

by
pa e
un both | aws.

r
d
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woul d attenpt to challenge the certification. Therefore, neither Gow

Art, nor any other authority of which we are aware, stands for the
proposition that an enpl oyer waives the right to challenge a
certification by engaging in the |imted bargaining that is required
before making a change in an existing termor condition of enpl oyment
subj ect to nmandatory bargai ni ng.

In response to the related contention that bargaining woul d
have served no purpose because Respondent's decision to cease providing
enpl oyee housing was irreversible, we cite with approval the follow ng
anal ysis of an NLRB ALJ as affirnmed by the NLRB in Vallev Counseling
Services, Inc. (1991) 305 NLRB 146, slip opinion at page 7 [ 139 LRRM
1144]:

The issue here is not the wi sdomof [Respondent's] choice, or
the high probability that the co-pay option woul d have survived
negotiations. The Statutory bargaining requirement i s not
relaxed sinply because the enpl oyer perceives the issue as

| acking in sensible alternative.” Even where managenent is
convinced, and jurists and governmental representatives |ater
mght agree, that the effected change was Inevitable, the Act
demands "t hat the enpl oyee representative be afforded a

reasonabl e opportunity, in advance, to persuade that this is
not the case, or to concur.

By proposing, as a final defense, that the elimnation of
housi ng was a mnor change not worthy of bargaining, Respondent
denonstrates a failure to grasp a fundamental and underlying principle
of both the ALRA and the National Labor Relations Act and the Board's
role in preventing unfair |abor practices. The Board is charged with
enforcing public rather
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than private rights. Accordingly, whenever the Board finds that the Act
has been violated, it is statutorily required to devise an appropriate
renedy in order "[ T] o insure that the adverse effects of a w ongdoer's
unl awf ul conduct are elimnated and that the public right is vindicated
." (International Technical Products Corporation (1980) 249 NLRB
1301, 1304 [104 LRRVI1294].)"
Consistent with the foregoing, we find that the ALJ' s findings

of fact and conclusions of law are free fromprejudicial error and they
are hereby affirned.
ORDER

Pursuant to Labor Code section 1160. 3, Respondents Cerawan

Ranches, Gerawan Co., | nc., and Gerawan Enterprises, Ray M Cerawan and
Star R Cerawan (Respondent), its officers, agents, labor contractors
successors and assigns, shall:
1. Cease and desist from
(a) Discharging, or otherw se discrimnating against,
any agricultural enployee with regard to hire or tenure

* Because Respondent has expressed a fear that its unlawfu
unil ateral change nakes it subject to the bargai ni ng makewhol e renedy
described in section 1160.8, it is necessary that we draw a distinction
bet ween the concept of naking enpl oyees whol e for economc | osses they
may have suffered as a result of violation of the Act (such as
discrimnatory discharge) and the remedy for failure to bargain in good
faith. Bargalning nmakewhole is an appropriate renmedy for an enployer's
post-certification failure to bargain in good faith towards a
conpr ehensi ve bargai ni ng agreenent concerni ng wages, hours and ot her
terns and conditions of enploynment as defined in section 1155.2. This
Board has never awarded bargal ni ng makewhol e within the meani ng of
section 1160.8 for a single unilateral change in violation of the duty
to bargain.
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of enployment or any termor condition of enployment because he or she
has engaged in concerted activity protected by section 1152 of the Act.
( b) Discouraging nenbership of any of its
enpl oyees in any |abor organization by unlawful |y discharging, refusing
to rehire, or in any other manner discrimnating against enployees in
regard to their hire or tenure of enploynent or any termor condition of
enpl oynent, except as authorized by section 1153( ¢) of the Act.
(c) Discharging, or otherw se discrimnating
against agricultural enployees with regard to hire or tenure of
enpl oyment or any termor condition of enploynent because he or she has
filed charges, participated in hearings, or otherw se involved
themsel ves in the processes of the Agricultural Labor Rel ations Board.
(d) Threatening any agricultural enployee with |oss of
enpl oyment or any other change in the terms and conditions of enploynent
because he or she has engaged in union or concerted activity protected
by section 1152 of the Act or because he or she has filed charges,
participated in hearings, or otherw se involved themselves in the
processes of the Agricultural Labor Relations Board.
(e) Unilaterally changing the terms and
condi tions of enploynment of its agricultural enployees by elimnating
conpany provided housing or |abor canps in the future without first
notifying and affording the UFWa
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reasonabl e opportunity to bargain with it over the matter.

(f) In any like or related manner, interfering with,
restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) Upon request, neet and bargain in good faith with
the UFWas the exclusive bargaining representative of its agricultura
enpl oyees.

(b) Ofer Ricardo Valladares, Feliciano
Val | adares, Jose Tapia, Pasqual Apolinar Zamora, and Daman O ivar
I mediate and full reinstatement to their fornmer or to substantially
equi val ent positions, wthout prejudice to their seniority and other
enpl oynent rights and privileges, and nmake themwhole for all |osses of
pay and other econom c |osses they have suffered as a result of their
di scharges, the anounts to be computed in accordance with established
Board precedents, plus interest conputed in the manner set forth in E.
W Merritt Farms (1988) 14 ALRB No. 5.

(c) Mke whole Respondent's present and former enpl oyees

who had to find alternative housing because of the closures for al

| osses of pay and ot her economc |osses they suffered during the
remai nder of the season in which they were enployed, or waiting to be
enpl oyed, as a result of its failure and refusal to bargain in good
faith wth the UFWover the closure of the six |abor canps described
herein, such makewhol e
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anounts to be conputed in accordance with established Board precedents,
plus interest thereon, conputed in the manner set forthin E W Mrritt
Farms (1988) 14 ALRB No. 5.

(d) Preserve and, upon request, make available to the

Board and its agents, for exam nation, photocopying, and otherw se
copying, all payroll records, social security payment records, time
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
period and the anount of backpay due under the terns of this Oder.

(e) Signthe attached Notice to Agricultura
Enpl oyees and, after its translation by a Board agent into al
appropriate |anguages, make sufficient copies in each |anguage for the
purposes set forth in this Oder

(f) Mail copies of the attached Notice, in al
appropriate |anguages, wthin 30 days of issuance of this Oder to al
agricultural enployees inits enploy formApril 1, 1990 to March 31,
1992.

(g) Provide copies of the signed Notice to each enpl oyee
hired by it during the twelve (12) months follow ng the issuance of this
O der.

(h) To facilitate conpliance with paragraphs (i) and
(] ) below upon request of the Regional Director or his designated Board
agent, provide the Regional Director with the dates of Respondent's next
peak season. Shoul d Respondent's peak season have begun at the tine the

Regi onal Director
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requests peak season dates, Respondent will informthe Regional Director
of when the present peak season began and when it is anticipated to end
in addition to informng the Regional Director of the anticipated dates
of the next peak season.

(i) Post copies of the attached Notice in al
appropriate | anguages, for 60 days, in conspicuous places on its
property, the exact period(s) and place(s) of posting to be determ ned
by the Regional Director, and exercise due care to replace any Notice
whi ch has been altered, defaced, covered, or renoved.

(j) Arrange for a Board agent or a representative of
Respondent to distribute and read the attached Notice, in al
appropriate | anguages, to all of its enployees on Respondent's time and
property at time(s) and place(s) to be determned by the Regiona
Director. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenment, to
answer any questions the enpl oyees may have concerning the Notice or
their rights under the Act. The Regional Director shall determne the
reasonabl e rate of conpensation to be paid by Respondent to all piece-
rate enpl oyees in order to conpensate themfor the time |lost at the
readi ng and question-and-answer period.

(k) Notify the Regional Director in witing, wwthin 30

days of the issuance of this Oder, of the steps it
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has taken to conply with its terns, and make further reports at
the request of the Regional Director, until full conpliance is
achi eved.

DATED  Decenfer 30, 1992

BRUCE J. JANGAN (hai r nan®

| VONNE RAMCE R GHARDSON Menber

LINDA A FR K Menber

- > The signatures of Board Members in all Board decisions appear
with the signature of the Chairman first, if participating, followed by
the signatures of the participating Board menners in order of their
seniority.
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CERAWAN RANCHES 18 ALRB No. 16
Case No. 90- CE28-M

NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Visalia R%gional
CGfice of the Agricultural Labor Relations Board by the United Farm
Wrkers of Anerica, the |ndependent Union of Agricul tural Wrkers,
Doroteo Lopez, Daman Qivar, Apolinar Zanora and Manuel Estrada, the
General Counsel of the ALRB issued a co%glalnt whi ch al | eged that we,
CGerawan Ranches, Gerawan Co., Inc., ranan Enterprises, Ray M
Gerawan, and Sar R Cerawan, had violated the |aw., After a hearing at
which all parties had an opportunity to present evidence, the Board
found that we violated the [aw by threatening enpl oyees on various
occasions in 1990 and 1991 and by discharging R cardo Vall adares, _
Feliciano Val |l adares, Jose Tapia, Apolinar Zanora, and Daman Qivar in
1990 and 1991. The Board al'so found that we have viol ated the | aw by
cl osing our Eastside and Wstside Labor Canps wi thout notlfyln? t he
United Farm Wrkers of Anerica, AFL-C O and giving it an opporfunity to
bargain with us over the closures.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is the |aw that give you and al
other “farmworkers in California these rights:

1. To organize yoursel ves; _ _ o

2. To form join or help a I abor organization or bargaining
representative; _ _

3. To vote in a secret ballot election to decide whether you want a
union to represent you or to end such representation; _

4., To bargain wth ™ your enployer about your wagesandworKking
conditions through “a bargaining representative chosen by a
majority of the enployees and certified by the Board;

To act " together wth other workers to help and protect one
anot her; and, _
To decide not to do any of these things.

WE WLL NOT DO anything in the future that forces you to do or stops you
fromdoing any of ‘the things |isted above.

WE WLL NOT threaten enpl oyees wth dlschar?e or other adverse personnel
action if they eggaﬁe in union or other protected concerted activities
or testify at AL earings.

VWE WLL NOT di scharge or ot herw se discrimnate against_ an

agricul tural enpl oyee because he or she supported unionization or has
acted together with other enployees to protest the terms



and conditions of their enployment or because that enployee has filed a
charge with the ALRB, testified in an ALRB hearing, or ofherw se
participated in ALRB procedures.

WE WLL MOT change the wages and working conditions of any agricultural
enpl oyees without notifying their colleCtive bargaining représentative,
i f there be one, and giving it the opportunity to neet "and bargain wth

us over such changes.

WVE WLL reinstate to Rcardo Valladares, Feliciano Valladares, Jose
Tapia, Apolinar Xamora, and Daman Oivar to their fontor positions and
we Wil reinburse themwth interest for any loss in pay or other
ecgnon1fhlosses they suffered because we diScharged and refused to
rehire them

WE WLL nmake our enpl oyees whole for any financial |osses they suffered
by reason of the closure of the Eastsidé and Westside Labor Canps.

| f you have questions about your rights as a farmworker or about this
notlce,dﬁou may contact any office of the Agricultural Labor Rel ations
Board, Ohe office is |ocated at 711 North Court Street, Suite H,
Visalia, California. The telephone nunber is (209) 627-0995.

DATED: CERAWAN RANCHES, CERAWAN QO
| NC. , GRAMN ENTHRPR &5 RAY M
GERAWNN and STAR R GERAMN

By:

Representative

Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI' REMOVE OR MJTI LATE
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CASE SUWARY

ERAVN RANHES, et al . 18 AARB Nb. 16

UAW No. 2344 CGase Nb. 90-(E28-M, et al .

ALJ DEQ S ON

Following a full evidentiary hearing on unfair |abor practice

al legations filed by several individuals and two unions, the

Adm ni strative Law Judge (ALJ) found that Respondent Gerawan Ranches, et
al . violated Californiia Labor dee sectlons 1153 (a), (c) or (d) 'by
the followng acts: discharging five e oyees inretaliation for théir
havi ng engaged in activitieés protect Y the Agricul tural Labor

Rel ations At (ALRA or Act), refusing to reh |re one enpl oyee for the

sane reason, and threatening enployees i f they engaged in union
activities.

The ALJ al so found that, followng the representation el ection conducted
by the Agricultural Labor Relations Board (ALRB or Board) but prior to
certification of the United Far ntVbrkers of Arerica (lJFVQ, Respondent
ceased provi di ng enpl oyee housing wi thout notification to the designate
ar?a|n|ng re resentatlve and an opportunity to bargain before
enentlng he changes in terms and conditions of” enpl oyment.

AecordlnP the ALJ invoked the |o ng settled "at your peril" doctrine
whi ch hol'ds’ that an enpl oyer who nakes unllateral changes during the
pendency of objections to an el ecti ch the union appears to have

won does so at” the risk of having the chan es characterized as
violations of the duty to bargain should the unjon ultimtely be
certified. . The ALJ found that Respondent took that risk and 'ost. The
Board, having since certified the UFWas the exclusive representative
of Respondent” s agricul tural enployees, affirmed.

BOARD DEA S| ON

The Board adopted the ALJ's findings and conclusions and hi s recommended
order which included reinstatement "and backpay for enployees who were
di scharged or denied rehire for discrimnatory reasons. ~The order also
rovides that Respondent will conpensate those enpl oyees who [ ost
ousing during times relevant herein as a result of the failure to
bargai n beforée closing the housing facilities.

* % %

Case Sunmary is furnished for inform only and is not an

Thi s tion
official statenment of the case, or of he ALRB
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JAVES WOLPMAN:  This case was heard by me in Visalia,
California, on August 27, 28, 29 and 30, 1991.

It is based on a conplaint, issued June 24, 1991, which alleged
that the Respondent violated the Act by closing certain | abor canps
wi thout first notifying and bargaining with the United Farm Wrkers as
the certified bargaining representative of its enployees. The
Respondent denied that it was obligated to bargain over the closures,
and contended that, even if it was, the Union had waived any bargai ni ng
rights it may have had.

The Conpl aint also alleged several threats by supervisors and the
discharge or failure to rehire specific enpl oyees because of their union
activities or, in sone cases, because they had testified in a previous
ALRB hearing. The Respondent denied that the threats had occurred and
asserted that the discharges were justified.

During the Prehearing Conference and at the hearing itself, the
General Counsel dismissed or abandoned a number of allegations,?® |eaving
intact: (1) Paragraphs 14, 15 and 16, concerning with the closure of
the canps; (2) the portions of Paragraphs 17 and 18, dealing with the
di scharge of four enployees (but excluding their eviction fromthe |abor
canp); (3) Paragraph 19 concerning a threat alleged to have occurred

on

Par agr a ph 20, 22, 27, 28, 34, 35, 36, 37, and portions of
Paragraphs 17, 18, 26, 33 and 38 vere either disnissed or abandoned.



April 20, 1990; (4) Paragraphs 21 and 25 concerning a threat alleged to
have occurred on or about Novenber 16, 1990; (5) Paragraph 23
concerning a threat alleged to have occurred on or about February 22,
1991; (6) Paragraphs 29, 30 and 33, concerning the failure to rehire one
wor ker on or about March 31, 1991, ( 7) Paragraph 24, concerning a
threat alleged to have occurred on April 12, 1991; and ( 8) Paragraphs
31, 32 and 33, concerning the discharge of another worker in January
1991. 2

The Charging Party neither appeared nor intervened in the
proceedings. Both the General Counsel and the Respondent filed post
hearing briefs.

Upon the entire record, including ny observation of the wtnesses,
and after careful consideration of the arguments and briefs submtted, |
make the follow ng findings of fact and conclusions of |aw

|. JTJR SDI CTI ONAL FI NDI NGS

For the purposes of this proceeding, Gerawan Ranches, Gerawan Co,
| nc., and Gerawan Enterprises constitute a single agricultural enployer
within the neaning of $1140.4( c) of the Act, and will be referred to as
"CGerawan" or as the "Respondent”. (See the Stipulation found in Joint
Ex. 3. ) GCerawan’s non-supervisory farmng enpl oyees are agricultural
enpl oyees within the neaning of $1140.4(b). The United Farm WrKkers
of Anerica (UFW and I ndependent Union of Agricultural Wrkers, Local
#2344,

Portions of paragraphs 26 and 38, insofar as they relate to the
above all egations, renai n operative.



(ITUAW are |abor organizations within the meaning of §1140. 4(f)
| 1. BACKGROUND

Gerawan is one of the largest stone fruit and table grape growers
inthe world; it farms approxi mately 4000 acres spread over a 30 to 35
mle radius in three San Joaquin Valley counties--Fresno, Tulare, and
Kern. At peak it enploys up to 2400 workers and runs 77 to 80 crews.
M chael Gerawan is in charge of farmng, his brother runs the processing
and packing operation, and their father handl es sales and narketing.

On May 2, 1990, the International Union of Agricultural Wrkers
filed a Petition for an election at CGerawan; the United Farm WrKkers
i ntervened, and the election was held on May 9th. Because none of the
three choices received a majority,* a runoff election was schedul ed for
May 15th in which enpl oyees were asked to chose between the two choi ces
whi ch had received the nost votes--the UFWor No Union. The election
t ook place on that date, and the Revised Tally which eventually issued
showed 654 votes for the UFWand 410 votes for No Union [with 103
unresol ved chal | enges].

Gerawan filled a nunber of objections to the conduct of the
election. After review, the Executive Secretary set three of themfor
hearing and dismssed the rest. Al three concern the scope of the
vote: The first is whether the peak requirement was

SAfter an outcone determinative nunber of challenges were resol ved,
the No Union choice received 44. 9% of the vote, the UFWrecei ved
37.1% and the |UAWreceived 13.8% [Unresol ved chal | enges account for
the remaining 4. 2%. ]



met; the second is whether the run-off election was scheduled at a time
when too few enpl oyees were actually working; and the third is whether
potential voters received adequate notice of the election. The hearing on
those objections was held in Novenber 1990 before another Adm nistrative
Law Judge. * Gerawan withdrew the peak objection in its post hearing
brief, and the two renmaining objections were dismssed by the

Adm nistrative Law Judge in a decision issued on Decenber 23, 1991.
Because that decision is presently before the Board on Review, there has
as yet been no certification of the results of the election

[11. NG DENTS | N\vOLVI NG MEMBERS COF JESUS VALLEJO S CREW

A. Findings of Fact.

Oh April 20, 1990, twelve days before the first election, |UAW
organi zer Roy Mendoza paid two visits to the Gerawan Labor Canp |ocated
on Lincoln Avenue in Raisin City and known as the Westside Canp. During
the first visit, which occurred early in the afternoon, he and anot her
organi zer did not enter the fenced area of the canp, but stayed just
out si de where the catering truck was parked. There, they spoke with a
nunber of the enpl oyees who were nenbers of Jesus Vallejo's crew, anong
them Ri cardo Val | adares and Apolinar Pasqual Zamora. The workers
conpl ai ned about their wages and working conditions, especially about
sanitary conditions in the canp: overcrowding, a broken refrigerator,

clogged toilets, a stove with only one burner.

~ “The hearing was a consol i dated one invol ving not only Gerawan' s
(bj ections, but a nunber of alleged unfair |abor practices as well.
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Mendoza expl ained their rights under the ALRA and succeeded in
convincing a mgjority of those present to sign cards authorizing the
| UAWto seek an el ection.

Foreman Vallejo was present while this was going on. At sone point
he was asked to |eave he did so, but not before he had heard what was
being said and had seen at |east some nenbers of his crew signing
authorization cards. Two other supervisors, Saul Acosta and Kevin
Wl ton, were in a truck nearby.?>

After hearing the workers' conplaints about conditions in the canp,
Mendoza drove to Raisin City where he telephoned California Rural Lega
Assistance. After learning that CRLAwas willing to help, he returned
to speak further with enployees and to obtain additional information,
This time, he was invited inside and shown stopped-up toilets and
showers that were no | onger working. Wile he was inspecting the
kitchen with Ricardo Valladares, Valladares® father, Feliciaho, Jose
Tapi a, Pasqual Apolinar Zanora, and other nmenbers of the crew, their
foreman, Jesus Vallejo, appeared, told himto |eave, and threatened to
call the,sheriff. Mndoza identified hinself and told Vallejo that he
had every right to remain because he had been invited in by the
workers. At that point, one or more of the workers spoke up saying
that Mendoza was present at their invitation.®

*Acosta deni ed seeing the | UAW or gani zers ngaking
workers, but | find Ricardo Valladares and Roy Mendoza
that he was present the nore credible.

W th
'ste

sti nony

*There i s some confusion over exactly who it was that spoke up.
Apart fromRicardo Valladares, it is difficult to say. What is clear
Is that the circunstances were such that Vallejo nust

6



According to Mendoza, Vallejo, "Just |ooked at me, turned around, and
wal ked out." (1:108.) Rcardo observed that he appeared upset.
(1:130.)

Later that evening, after Mendoza had |left, Ricardo testified that
Vallejo said to him "Look, R cardo Valladares, you could end up |osing
your job because you are with the Union causing trouble."” (I:132.)

To which he replied, "V@lIl, I think we can all have the right to sign
[authorization cards]." (1d.)

Vallejo did not testify, and there is nothing in the record or in
Ricardo's denmeanor which would |ead me to doubt his veracity; I,
therefore, accept his account of the conversation.

Four days later, on April 24th, Vallejo discharged Ricardo and the
three workers--Feliciano Valladares, Jose Tapia, and Pasqual Zanora--who
were standing al ongside himin the kitchen when he spoke up for Mendoza.
Ricardo testified that when he was discharged, Vallejo said, "There's no
more work for you guys, because you guys have [been] very nuch invol ved
with the Union and you're causing trouble." (1:133.) He further
testified that he had never been warned that his work was considered
unsatisfactory.® (1:133.)

have been aware that all present were dissatisfied with conditions at

the canp and wanted Mendoza to see themfor himself. It is also clear
that the four who were |ater discharged were conspi cuous nenbers of the
group. (Il:156-157.)

'Ricardo testified that other workers were in the area when this
conversgtlon occurred, but it is not clear that they actually heard what
was said.

Nor is there any evidence that the other three workers had been
told their jobs were In jeopardy.



Again, there is nothing in Ricardo' s demeanor which would |ead ne
to doubt his unrebutted testinony.

At hearing, CGerawan attenpted to show that the four were
di scharged for poor work performance while thinning. Acosta testified
that Vallejo told himthey were "dropping too many |eaves", "working too
slow', "talking too nuch", and not "pulling enough fruit off the
treets]". (I11:20-21.) Wile that testinmony is hearsay and
entitled to little weight, Acosta did go on to say that their poor
performance was reflected in the crew sheets (I111:21), and those
sheets--which are legitimte business records--were introduced into
evi dence as Respondent's Exhibit 14.

An exam nation of the Exhibit shows that R cardo Valladares
averaged 16. 75 trees per shift on the days he worked, Feliciano averaged
15.50 while he worked, and Apolinar Pasqual Zanora averaged 13. 00.

Wi le those levels are bel owthe overall crew average, there were at

| east two ot her enpl oyees--and possibly nore--who were not term nated
even though they had worse averages.® Only in the case of Jose Tapi a,
whose overal

*Because average production fromday to day depends on where the
crew was working, the only fair way to conpare two or nore enpl oyees is
to average the output of each over those days when they were at work
together. Wen that method is utilized, both Philipe Ceja and Norberto
Mendoza consistently under-performed three of the discrimnatees: On
days when Ceja, Mendoza and the Valladares were working, Ceja averaged
12. 29 and Mendoza averaged 11.88, as conpared to Rcardo's 16. 75 and
Feliciano's 15.50; on days when Ceja, Mendoza and Zanora were working,
O? a averaged 11.83 and Mendoza averaged 12. 00, as conpared to Zanora’s
13. Yet, neither Ceja nor Mendoza was discharged. Simlar results
obtain if Victoriano G anades is conpared with the three discrimnatees,
al though, in his case, there are fewer days upon
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average was 10. 00, is the Conpany's claimof poor performance
entitled to serious consideration.
In January 1991, Zanora was rehired to work in another crew,
but when his previous discharge was discovered, he was imediately
term nat ed.
B. Further Findings and Conclusions of Law.
1. The Discharge of R cardo Valladares, Feliciano Valladares,

Jose Tapia, and Pasqual Apolinar Zanora (Conplaint, Is 17 &18). To

establish a prima facie case that those workers were discharged because
of their union or other protected concerted activities, the Genera
Counsel must prove by a preponderance of the evidence: (1) that they
engaged in such activities; (2) that the enployer knewof it; and ( 3)
that a causal connection exists between those activities and their
di scharges. (Lawence Scarrone (1981) 7 ALRB No. 13.)

The evidence establishes that R cardo Valladares and Apolinar

Zanora were anong those who conpl ained to union organi zer Roy Mendoza
about conditions at the labor canmp and from whom he sought and obtai ned
authorization cards. Their foreman, Jesus Vallejo wtnessed the
conplaints and the signing. Al four of the alleged discrimnatees were
present during Mendoza's tour of the canp later that afternoon, and the
other three were

whi ch to base a conparison; and the sane may be true of other names
suggested by the General Counsel. (See Post-Hearing Brief, p. 7.)

O those days when Ceja, Mendoza, and TaRia were working, Ceja
averaged 10.75 and Mendoza averaged 12.50, both of which exceeded Tapias
average of 10. 00.

9



standi ng al ongside Ricardo when he told Vallejo that Mendoza was there
at his invitation

As for the causal link or nexus between their activities and the
adverse action taken against them there is, first of all, the timng of
the discharges, coning as they did only three days after Mendoza's visit;
then there is Vallejo's uncontradicted statenent to Ricardo on the
evening of the visit that he could end up losing his job because of what
happened; finally, there is Vallejo's uncontradicted statement at the
time of the discharges, "[ Y] ou guys have [been] very nmuch involved with
the Union and you're causing trouble". !

Respondent argues that the four were discharged for poor
perfornmance, but it offered no explanation as to why at |east two ot her
enpl oyees were kept on who had worse records than three of the four.
therefore find that the claimof poor performance was a pretext. As for
Jose Tapia, whose performance was bel ow that of the rest of the crew |
find Vallejo's statement of the reason for the discharge--being
"invol ved with the union"--to be controlling. !

Final |y, Respondent argues that there was no discrimnation because
it continued to enploy other workers who had signed cards

UThis latter statement further belies Gerawan's claimthat it was
unawar e of the union or concerted activities of the four.

Hi s poor performance, was, at best, only a secondary reason which
woul d not, ‘under the Wight Line standard, have led to his dismssal but
for his union and concerted activity. (Wight Line (1980) 251 NLRB
1083; NLRB v. Transportation Minagenent Corp. (1983) 462 U.'S. 393.)
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that the others were as conspicuous as these four in their invol venment
with Mendoza and in their support for the Union. But even if they were,
the fact that some union supporters went unpuni shed does not prove that
no discrimnation took place; especially here, where there are clear
adm ssions to the contrary. (See Kitayama Brothers (1983) 9 ALRB No.
23, ALJDp. 27); Desert Automated Farming (1978) 4 AARB No. 99; Tex-
Cal Land Managenent, Inc. (1977) 3 ALRB No. 14, aff'd 24 Cal.3d 325.)

2. The Threat to Ricardo Valladares on April 20th
(Conplaint, §19). Vallejo's uncontradicted statenent to R cardo that,

"You could end up losing your job because you are with the Union causing
trouble," is clearly an unlawful threat. That R cardo was not
intimdated by his foreman's statenment is irrelevant; the test is the
obj ective one of whether the statement reasonably tended to interfere
with or restrain the enploy in the exercise of his rights under the Act.
(Jack Brothers and McBurney, Inc. (1978) 4 ALRB No. 18.)

3. The January 1991 Discharge of Apolinar Pasual Zanora
(Complaint, 5s 31, 32 &33). The evidence is uncontroverted that the

sol e reason for Zanmora's later termnation was his earlier discharge.
Since that earlier discharge was illegal, so too is the later one.

I n Paragraph 32 of the Conplaint, the General Counsel charged t hat
Zanmora's second termnation violated §1153( d) of the Act. However, it
of fered no evidence establishing a nexus between that discharge and his

participation in Board processes.

1



between that discharge and his participation in Board processes. Because
the credible facts establish that his | ater di scharge was based sol el y
on his earlier discharge, | reconmend dismssal of this allegation.
| V. | NCI DENTS | NVOLVI NG BENI TO CONTRERAS CREW
A. Findings of Fact.
1. The Incident at Contreras' hone. On Novenber 8, 1990,

Doroteo Lopez, who had previously worked in a crew supervised by forenman

Benito Contreras, testified adversely to the Conpany at the ALRB
hearing. About ten days |ater, he returned to work pruning plumtrees
in Contreras crew,

He testified that at the conclusion of his first day back at
work, Contreras told himto come to his hone |ater that evening. Wen
he arrived between 8:00 and 8:30 with his young son, Contreras took him
asi de and, saying that he was acting on instructions fromthe field nan,
Phillipe,® asked himto recant the testinony he had given at the
hearing, promsing himthat, "[T]hings would go well for ne if |
rejected ny testinony." (11:12.) Wen he refused to do so because
"it's the truth" (1d.), Contreras admtted that it was and confessed
that he and two other foremen (Cecilio Arrendondo and Max R os) had been
directed to give false testinony to the contrary.' Lopez also

testified that, toward the end of the conversation, Contreras

B amsatisfied that "Phillipe" is Phillip Braun, a Field
Supervi sor at Gerawan.

YAl three testified at the hearing on Novenber 15, 1990.
12



advi sed him"not to speak or to have any conversation wth Damen
Qivar", a crew nener who had supported the Lhion. (11:12.)
Contreras denied naking any of the statenents

attributed to himand had an entirely different version of what occurred.
According to him Lopez came to his home, uninvited, and "asked ny
forgiveness" for his testimony. (I111:41.) Contreras told him
"There's no problem Just be careful of what you say." (I11:41.)
Contreras went on to testify that a nonth or two |ater, he asked Lopez why
he had lied, and Lopez told himthat he had been pressured into
testifying falsely and "wanted to get out [of it]." (IIl1:47.) Wen
he asked Contreras how he could do so, the foreman said, "You' re the one
who knows how you got into this and you' re the one who knows how to get
out of it." (ld.)

2. The Incident in February 1991. Lopez testified that in

February 1991, he worked in Contreras’ crewgrafting plumtrees. 1In the
afternoon of either the 22nd or the 23rd of February, while he and ot her
crew nenbers were returning fromthe groves in a conpany van, he asked
Contreras why Daman Qivar was not working in the crew According to
Lopez, the foreman said, "He didn't come, and he won't cone, and he al so
won't be here for the thinning." Wen Lopez asked why, Contreras said,
"Daman is involved in politics....Because of being involved in Union
activities." At that point, according to Lopez, the foreman addressed
all the workers in the van, saying, "You'd better | ook out for your jobs
or else the sanme thing is going to happen to

13



you that happened to Daman.” (I1:13-14.)

Contreras deni ed making any such statenments and testified that
Lopez did not even begin working in his crew until |ate March.
(111:47-48.) Wile the crew sheets for the 22nd and the 23rd do not
list himas an enployee, they do list a "Dario Espinoza. (G. C. Exs. 2 &
3. ) The General Counsel introduced cancel ed checks made out to Espinoza
(G.C. Ex. 1), and Lopez testified that those checks were given to him
for work he performed during the period in question and that he was told
to cash themunder the false nane.® He identified the endorsenent as
being in his hand. He also named seven workers who were present in the
van when the alleged threat was nade. The names of two of those names
do not appear on the crew sheets.’ (G. C. Exs. 2 &3) Athough the
nanes of the other five do appear on the preprinted sheets,' only two of
themare shown as having actually worked on either the 22nd or the
23rd. ® None of the seven were called to corroborate Lopez' testinony.

3. The Failure to Rehire Daman Oivar. Lopez testified that

Contreras came to his home about a month later, at the end of Mrch
1991, to tell himthat thinning was about to begin.

'*This testinony was |ikewise denied by Contreras. (I11:48.)
Manuel Larios and Dagoberto Sorosano.

Bertlio Portillo, Santos Lopez, Pedro Gomez, M guel Serano,
and Santos Moreno.

18Sant os Lopez and Pedro Gomez.
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Lopez asked who el se he had contacted and, |earning that he was the
first, offered to give himQivar's tel ephone nunber. The foreman said
that was unnecessary; he woul d speak with Oivar personally. (I1:19-
20.)

Once again Contreras has an entirely different version of what
occurred. He denies going to Lopez' hone or being offered Aivar's
tel ephone nunber (1 11:36); rather, he says that Lopez and the other
workers took the initiative and contacted himand that he hired themin
the order in which they had contacted him Qivar was not hired because
he did not apply until April 4th or 5th and, by then, enough workers had
already applied to conplete the crew Oivar subsequently returned and
left a tel ephone number; but l[ater, when Contreras called to see if he
was available to fill a subsequent opening, the person who answered knew
nothing of him (I11:35-37.) The Respondent sought to corroborate
Contreras' testinony by presenting a page fromhis notebook indicating
the order in which workers had applied and the dates on which they nade
application. divar's name is 37th on the list and is found anong a
group of applicants who did not contact himuntil after March 29th.
(Resp. Ex. 15.) However, that page was the only one in the notebook--
which Contreras testified spanned a two year period (I11:120-121)--
where applications were numbered or dated.!® Moreover, the actua

conposition of the crew, as evidenced by the crew sheets (Resp.

191t also would have been the obvious place for Contreras to wite
down the tel ephone number Qivar had given him but it is not there.
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Ex. 8), contains the nanes of at |east two enpl oyees whose nanes do not
even appear on the list, but who began work within two or three days of
Qivar's application.?

4, The Incident at the Store in April 1991. Lopez testified

that one Friday in md April, as Contreras was handing out paychecks to

the menbers of his crew at a local store, known to the workers as "La
Quemada" ("The Burnt One" ), he said to the group:

woN?\ly yo%h%ltjyss r\}\%\g %Oat money, and Damian [Oivar] doesn't have

di slet es. So you'd beqrt)%?e pr%?egltmygﬁfajugg. Oéo beclJun'gd Ibné/totlevredt allkne

care of your jobs or the same thing is going to happen to you that

happened to Daman." (11:22.)

Contreras denied naking the statement (1 11:52), and none of the seven
workers Lopez nanmed as present at the store were called to corroborate
his testinony.

B. Further Findings and Concl usions of Law.

Whet her or not the CGeneral Counsel has established violations with
respect to any or all of the four incidents described above turns on the
respective credibility of Doroteo Lopez, on the one hand, and Benito
Contreras, on the other. Lopez struck ne as an intelligent w tness who,
t hough basically honest and forthright, was so coomtted that he, at
times, acted nore certain in his testinmony than circunstances warranted.

Contreras was a worse wtness; his testinmny was terse and

®Jesus B ancarte and Mguel Serrano, both of whombegan work on
Aoril 7th,
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guarded. H's obvious disconfort in testifying21 I's exactly what one
woul d expect of a low |evel supervisor caught between workers w th whom
he had a close and candid rel ati onship and managenent who expected him
to support their anti-union position. Wth that in mnd, let me turn to
the specific incidents.

1. The Incident at Contreras' Home (Complaint, {s 21, 25 and

26). | find Lopez' account of his visit to Contreras' honme believabl e

both because of the care and detail wth which he was able to recount
the events and because Contreras' contrary story is conpletely

I nconsistent with Lopez' strong and unwavering commtment to the right
of crewto organize, a commtment which is apparent both in his conduct
during 1990 and 1991 and in his testinmony before me and at the prior
2| therefore conclude that the Respondent viol ated both 81153

(a) and (d) when Contreras urged Lopez to retract his testinmony before

hearing.2

the Board and warned himto avoid any contact with Daman QO ivar.
2. The Incident in February 1991 (Conplaint, Is 23 & 26) . \Wether
Contreras threatened crew menbers returning fromthe groves in the

Conpany van on February 22nd or 23rd by telling

2YThi s was apparent from his demeanor throughout his testinmony and
became especially evident when he suddenly asked that direct exam™ation
be halted because, "1 ' m frustrated.” (I111:44.)

_ 22The parties stipulated that | take admnistrative notice of the
entire record of the previous hearing. (1:7) In d0|n? so, however, | am
in no position to nake demeanor based resol utions of the credibility of
t he teSIInDHY there offered; only where that testinmony is uncontradicted
or credibility can be resolved based upon circunstances appearing in the
record itself (e, g. inconsistences, contradictions, etc.), have |
relied on such evidence.
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themthat, "You'd better | ook out for your jobs or else the same thing
I's going to happen to you that happened to Daman [Olivar]," depends
once again, on who is believed--Lopez or Contreras. Contreras denied that
the incident occurred; and, while his credibility is open to question,
there are al so distinct problens with Lopez' testinony about the
incident. Two of the seven workers whom he says were present do not
appear on the crew sheets; only two of the remaining five are shown as
having actual |y worked on either the 22nd or 23rd ( G. C. Exs. 2 & 3); and
none of the seven were called to corroborate his testim)ny.23 In these
circunstances, while one may suspect that something untoward mght have
been said, there is sinply not enough evidence to go beyond suspicion;
and suspicion is not enough to establish a violation. Rod MlLellan
Conpany (1977) 3 ALRB No. 71. | therefore recommend that the
allegation that a threat occurred on February 22 or 23, 1991 be

di sm ssed.
3. The Failure to Rehire Daman Qivar (Conplaint, s 29, 30 &
33). (divar was active on behalf of the UAW and the Conpany was

aware of his activities. He served as an observer for the Union during
the election; he testified at the previous ALRB hearing i n Novenber
1990; and, a short time [ater, when Lopez went to Contreras' home, he
was warned to stay away fromdQivar. (See Section |V (1), above.)

ZWiile | do not rule out the fact that, on occasi on, SONe Crew
nermbers worked under other nanmes (See |l: 14-16), there is no basis
believing al most the entire crew did so on February 22nd and 23rd. (See
G.C. ExS. 2&3.)
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Coritreras' explanation that Qivar was too far down on his |ist of
applicants to be hired | eaves unexpl ained why it was that two workers
whose nanes were not even on the list were hired within two or three days
of Aivar's application.24 (Compare Resp. Ex. 4 with Resp. Ex. 7. ) Nor
was Contreras able to explain why this particular list; unlike every
ot her one he made during the two years he had served as a foreman, was
careful |y numbered and dated so as to justify his contention.

Finally, there are two pieces of testimony fromthe previous hearing
whi ch went uncontradicted: (1) Contreras' failure to deny Lopez'
testinony that Contreras told himthat the Conpany did not want people
who supported the Union; and (2) his failure to deny his admssion to
Lopez that Phillip Braun said the Conpany only wanted "donkeys" who
woul d work hard, not "political" people synpathetic to the Union
(Previous Hearing Transcript 111:117 & IV:7, See ALJ Decision in 90-RG 2-
M et al,. p. 59.) Al of these factors, lead me to credit Lopez'
account of the circunstances surrounding the failure to rehire Qivar.

| therefore conclude that Gerawan violated 81153 (¢) and (d), and
derivatively 81153 (a), when it failed to rehire Daman

?4These vacanci es cane qui ckly enough so that Contreras would, in
all likelihood, have been aware of themat the time he says aivar
contacted him Mreover, his description of his failed attenpt to reach
Qivar is suspect since the nunber he says O ivar gave hi mdoes not
appear on the verY list he claims to have prepared at the time and used
In deC|d|n%_mhon1 o call and because there is no indication that he
sought to hire the workers whose names apPeared below O ivar's before
goi ng beyond the |ist. Lopez' testinony that Contreras refused his offer
to provide Oivar's tel ephone number is nore believable.
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Aivar in April 1991.
4. The Incident at the Store in April 1991 (Conplaint, s 24 &
26). Lopez testified that, within two weeks of his failure to rehire

Qivar, Contreras referred to himat La Quemada when he told crew
menbers that they had better not get involved in "disputes" or the same
thing woul d happen to them In viewof ny finding that the failure to
rehire Aivar was illegally motivated and in view of the fact that the
threat followed so closely on the heels of that violation and
specifically alluded to it, | credit Lopez' description of what occurred
and conclude that Contreras violated 81153( a) by threatening the menbers
of his crew.

V. THE CLCSI NG OF THE LABCR CAMPS.

A Findings of Fact.

Until the end of March 1991, when they were finally torn down,
Gerawan maintained six |abor canps for its enployees: (1) the Westside
Canp, located at Lincoln Avenue and Benderson Avenue in Raisin Gty; (2)
Ranch No. 7, located at H ghway 181 and Frankwood Avenue in Reedley; (3)
Ranch 25, located at 1469 South Frankwood Avenue in Reedley; (4) Ranch
19, located at Central Avenue and Reed Avenue in Reedley; (5) Ranch No.
11, located at Frankwood Avenue and Lincoln Avenue in Reedley; and ( 6)
Ranch 6, located at Oayton Avenue and Alta Avenue in Reedley. (Joint Ex.
4.)

The enpl oyees who lived in the canps paid $15 a week rent which was
deducted fromtheir paychecks. The proportion of the
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total workforce housed in the canps varied, but never exceeded 12| % and
averaged about 7¥%  (Resp. Ex. 6. ) On occasion, workers were allowed
to stay on at the canps between seasons. Workers who left at the end of
a season were not prom sed housing should they |ater be re-enpl oyed.

Sonetinme in the Fall of 1990, Gerawan decided to close the canps.
The parties stipulated that Ranch No. 6 was enpty fromthe end of
Cctober until it was destroyed, that Ranch No. 7 and Ranch 18 were not
occupi ed after Novenber 28, 1990 and had few occupants after Novenber
2nd, that the Westside Canp was closed on March 16, 1991, and that all
of the canps were finally destroyed on March 29-30, 1991. (Joint Ex.
4.)

Gerawan gave no notice to the UFWof its intention to close the
canps and tear themdown;, nor did it offer to bargain over the effects
of their elimnation. Thirty day Notices to Quit the Westside Canp were
posted, mailed, and delivered to sone occupants on January 15, 1991 and
to others on February 14, 1991. (II11:3-7; Resp. Exs. 2 & 3.) The
other five canps--known collectively as the "Eastside Canps"--were
al ready vacant, and so Notices were unnecessary. In addition, two
notices required by the Departnent of Labor pursuant to the Mgrant and
Seasonal Agricultural Wrker Protection Act were posted at the Conpany's
Ofices in Sanger; one from November 1990 to April 1991 and the ot her
from Cctober 1991 to June 1991. The notices indicated, anmong ot her
things, that no Conpany housing was available. (Resp. Ex. 12.) Wen

workers canme to the office to register
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their enploynment, they were told to read the Notice; or, if they could
not read, that it would be read to them (111:107.) On March 27,
1991, the UFWfiled its charge that the closures had occurred w thout
bargaining. (1:21.)

B. Conclusions of Law.

In First National Maintenance Corp. v. NLRB (1981) 452 U. S.
666, the Suprene Court distinguished the three kinds of managenent

deci sions and expl ained their attendant bargaining obligations:

Some managenent deci sions, such as choice of advertising and
ronotions, product type and design, and financing arrangenents,
ave only an indirect” and attenuated inpact on the enpl oynent

relationship. (ld. at 676-677.)

Over those, a union has no right to insist on bargaining.

O her managenment deci sions, such as the order of succession of
| ayoffs and recalls, Productlon quotas, and work rules, are al npst

exclu3|velglg_g %spec of the relationship" between enployer and
i d.

enpl oyee.
Over those, a union has the right to bargain fully. The third type of

managenent deci si on:

n of the
her to be in

I nvol vtes] a change in the scope and direc i?
hi s deci sion
r

n
enterprise [and] s akin to the decision whe
business at all....[while] at the sane tine t
touches on a matter of central and pressing

possibility of continued enployment and the
enpl oyee' s"very jobs. (lbid.)

A union has the right to bargain over the effects of those

oncern to the
etention of the

decisions, but not the decisions themselves.
In Bruce Church. Inc., (1985) 11 ALRB No. 9, the Board affirned
Its Admnistrative Law Judge's determnation that the closure of a |abor

canp, unlike the closure of a business itself, is not a change in the
scope and direction of the grower's
2



"enterprise". (ALJD, pp. 18-19.)25 Wiile it coul d be argued that the
elimnation of housing for a substantial portion of an enployer's
wor kf orce woul d constitute a change in the scope and direction of the
busi ness, here the percentage housed never exceeded 121%and aver aged
only 7% The canp closures are therefore outside the anbit of what the
Suprene Court and the NLRB nean when they speak of "effects" bargaining
over basic changes in the enterprise. (See Gis Hevator Co. (1984) 269
NLRB 891 (CGis Hevator I1'1).) Rather, they fall squarely within the

second category of managenent decisions because they have a significant

I npact on the relationship between enpl oyer and enpl oyee. Absent
| egitimate excuse or justification, the closures were therefore fully
bar gai nabl e.

CGerawan offers a number of arguments to justify or excuse its
failure to contact and bargain with the Union over the cl osures. %

1. The Union Was Aware of the Cosures But Did Nothing, Thereby
Waiving Its Bargaining Rghts. In Roberts Farms, Inc. (1987) 13 ALRB
No. 14, the Board sai d:

The waiver doctrine is well established. Wen a union has

hangas T LerE and cond i ng ot enpl oyment . aud therearrer.

0

!

|
makeS no protest or effort to bargain about the plan, the union
wai ves its right

_25The ALJ went on to find no violation because the Union had
recei ved adequate notice of the closure. (ALJD pp. 20-23.)

. .26The.Respondent made several additional arguments in the notions to
dismss which it presented at the beginning of the hearing. M rulings
on those arguments are to be found in Volunme | of the Transcript at pages
59 through 66.
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to ponPlaln that the enplﬁ%er acted in violation of its
obligation to bargain. dicenter, Md-South Hospit al I—$o1975)
221 NLRB 670; Q arkwood Corp. (19775 233 NNRB 1172.). wever
a finding of waiver requires proof of clear and unequi voca
notice such that the union's subsequent fai]lure to demand
barﬁalnlng constitutes a "conscious relinquishnent" of the
rlg t to bargain. (N. Industries, Inc. (1975) 220 NNRB 41, 43
aftd., N Industries, Inc, v. NNRB (1976) 536 F,2d 786.) And
such notice, to be effective, nust be i ven sufficiently in
advance of actual inplenentation of a decision to allow
reasonabl e scope for bar alnlnﬂ. | nternational Ladies Garnent
Wrkers Union v. NLRB (1972) 463 F.2d 907.) |If the union
receives no notice at all waiver cannot be inferred fromthe
union's failure to request bargaining about the change.
Fount ai nhead Devel oprment Corporation, dba Bl u-Fountain Manor
1984) 270 NNRB 199.) The burden of proving wai ver is on the
Earty alleging it. (Litton Mcrowave Cooking Products Division
itton Systens, Inc. (1987) 283 NRB973.)

Here, Gerawan concedes that no notice was given to the union, but argues

that the various notices given to enpl oyees constituted constructive
notice to the Union. In Martori Brothers (1982) 8 ALRB No. 23, the
Board affirmed its Admnistrative Law Judge's rejection of the sane

argunent where the Conpany had cancel ed bus service for its workers

without notifying the Union. He explained:

These argunments are not persuasive. Patently the bus riders
had actual notice that bus transportation had ceased. However,
no authority is cited for the proposition that such notice is
to be equatéd with notice to the UFW Charging Party herein. A
| abor organization is sui generis and has an existence separate
fromthat of its nmenbers [Citing cases]. Know edge of a
bargaining unit menber, qua bargaining unit nenber, is not
chargeabl e to the union any nore than service of process upon a
rank-and-file bargalnlng unit menber constitutes service on the
union. (ALJD, p. Z3.)

(See al so George Arakelian Farms, Inc. v. ALRB (1986) 186
Cal . App.3d 94, 107.) Since notice to enpl oyees does not
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constitute notice to the Union, there was no waiver.

By the tinme the UFWactually learned of the closures and filed
its charge on March 27, 1991, it was too late for neani ngful
bargaining. (International Ladies Garnment Wrkers Union v. NLRB

supra.)
2. There Were Good Econom ¢ Reasons for the O osure of the Canps.

At ny request, the Respondent submtted a witten offer of proof,
listing its reasons for closing the canps: (1) rising costs of
operation; (2) the prospect of continuing increases in costs of
operation due to dilapidation of the facilities; (3) the Eastside Canps
had been built to take advantage of the Replacement Agricul tural Wrker
Program a programwhich never naterialized; (4) the Eastside Canps
never operated at full capacity; (5) the neighbors had conpl ai ned about
activities inthe canps; (6) the fear of potential liability from
activities in the canps; and ( 7) the existence of alternative housing in
the area.”’

In Thomas S. Castle Farns, Inc. (1983) 9 ALRB No. 14, the Board
hel d that:

Havi ng an econom ¢ reason for making a change is not

TuStT Ty el Do chage T ol Oyees. - vor K fo condit g ¢

ey Dot i R0 2bout the change. Even 1. (hoce 1S 1 egil Late.

{
busi ness or econom ¢ reason that %ustifles a change, that al one

does not justify the enmployer's etfecting the change without

prior notice thereof to the union. |n such situations,

"That offer of proof, which is contained in a tw page letter to me
from Thomas M G ovacchini dated Septenber 13, 1991, is hereby admtted
into evidence as Respondent's Exhibit #16.
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ghe enplpyer must give the union prior notice and a reasonabl e
pportunity to request bargaining about the matter, to the
Vessey £ Gompany, e, . & Gol'ace Brothers, Thes (1553) '8'Airs o,
72.) (9ip Qn. pp. 10-11.)
The reasons cited by the Respondent all |ack the urgent need for
I mredi ate action which is required to establish "business necessity".
I ndeed, all involve problens and circunstances which mght well have
been resolved in a manner acceptable to both sides if Gerawan had given
the union an opportunity to cone forward with its ideas and suggesti ons.
Gerawan has thus failed to establish the defense of "business necessity".
In a related argunent, Gerawan contends that there should be no
monet ary award because, even if there had been bargai ning, the canps
woul d nonet hel ess have been closed. This argunent represents an
attenpt to extend the so-called "Dal Porto" principal to unilateral
changes in working conditions. (WIlliamPal Porto & Sons, Inc. v. ALRB
(1987) 191 Cal.App.3d 1195.)
In Avatti Farns, Inc. (1990) 16 AARB No. 17, the Board held the

Del Porto principal inapplicable to situations involving an "absol ute

refusal to bargain". (Sip Qn., pp. 7-8.) The reason being that,
where there is an absolute refusal, there is no way to determne what
the out cone woul d have been if bargaining had occurred. (George
Arakelian Farns, Inc v. ALRB (1989) 49 Cal.3d 1279, 1292-93.) That

difficulty is even nore pronounced in a unilateral change case which--hby

Its very nature--involves a single issue. Wen the union has not even
been notified of such a change, it is inpossible to know what the
out cone of bargai ni ng
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over it would have been. That is one reason why the National Labor
Rel ati ons Board, which does not accept the concept of "bargaining nmake
whol e", has no problemin awardi ng nonetary danages for inproper
unilateral changes in wages or working conditions. (See Paramount Plastic
Fabricators, Inc. (1971) 190 NLRB 170; 2 Morris, The Devel opi ng Labor Law
(2nd ed. ), p. 1665.)

3. The Effects of the Cosures Wre Too Insignificant to Require

Bargai ning. \Wile closing down canps housing 7 1/2% of the workforce

may not be a fundamental change in the nature of Gerawan's business, it
Is certainly not insignificant. For exanple, a change in tractor
drivers' pay amounting to $15 a week woul d certainly require bargaining
even though tractor drivers constituted only 5%the workforce. The
closure of the canps cannot therefore be dismssed as de m m nus.

4. The Union Was Not Certified at the Time the Canps Wre O osed
In W. G. Pack, Jr. (1984) 10 ALRB No. 22, the Board addressed this
argunment and expl ai ned:

In Hghland Ranch v. ALRB (1981) 29 CaJ. 3d 848, the California
Supreme Court upheld this Board’'s application of the National Labor
Rel ations Board (NLRB) rule which states that an enployer refuses
to bargain "at its peril"” during the period between an apParent
union election victory and the union certification as excl usive
representative of the enployer's enpl oyees. (See H ghland Ranch
and San Cenmente Ranch. Ltd.” (1979) 5°ALRB No. 54, citing Mke

O Connor Chevrolet (1974) 209 NLRB 701:? Under NLRB precedent,
where an enpl oyer unilaterally changes its enployee's working
conditions during that period wthout giving the union notice or an
op ortunltY to bargain over the changes, and the unionis
supbsequently certified, the employer™s unilateral action violates
Labor Code Section 1153 (e) and ("a) gvv R. Qace Co v. NLRB (5th
Ar. 1978) 571 F.2d 279, enforcing (1977) 230 NRB617.)

In reaching its decision, the Court accepted the Board's view
27




that while 81153( f ) of the Act, making it unlawful to recogni ze or
bargain with an uncertified union, prohibits full scale negotiations
prior to certification, it does not preclude bargaining over unilateral
changes during that period. (See 29 Cal.3d at 858-860, where the
Board's language at 5 ALRB No. 54, pp. 7-8, is considered.)

Gerawan argues that under the Board's subsequent decision in G ow
At (1983) 9 AARB No. 67, it would have forfeited its right to object

to the election if it had offered to bargain with the union over the

cl osures.

In GowArt, the enployer undertook full scale bargaining follow ng
an election and then, five nonths later, sought to back away fromit and
attack the election. The Board held that, by entering into the
conpr ehensi ve negotiations contenplated by 81155.2( a), the conpany had
forfeited its right to pursue its el ection objections. There i s nothing
in that decision which could be construed as overruling its earlier

hol ding in Hghland Park that an enployer acts at its peril when it

fails to engage in the limted bargaining required in a situation
involving a unilateral change. Gerawan's dilema is, therefore, a false
one.

5. The "Reasonabl e, Good Faith Doubt" Defense. |n considering
the effect of 81153(f) on the pre-certification bargaining

obligation, the Hghland Court went on to suggest that:

Wien the enpl oyer can establish that it entertained a good faith,
reasonabl e doubt as to the representative status of a union that
has not yet been fornally certified by the ALRB, the proscriptions
of section 1153, subdivisSion I f) may
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preclude a ruling that the enployer acted "at its peril" in
refusing to bargain with a presu t|veL¥ victorious union during the
eriod of an election challenge. TECf. .R. Norton Co. v ALRB
51979) 29 Cal .3d 1.) (Supra. 29 Cal.3d at 861.)

In W. G. Pack, Jr.. supra, the Board accepted the Court's suggestion and

hel d that no violation would be found where the Respondent could prove
that it entertained a reasonable good faith belief that the election was
invalid.

That standard, as first enunciated by the California Suprene Court
in the Norton case, requires that the Board:

...determne fromthe totality of the enployer's conduct whether

It went throu?h the notions of contesting the elections results

as an el aborate pretense to av0|d_barga|n|ng or whether it

litigated in a reasonable good faith belief that the Union woul d

not have been freely selected by the enpl oyees as their

bar gai ni ng rifresen ative had the election been properly

conducted. (26 Cal.3d at 39.)
On remand, the Board took this [anguage to nean that, to avoid nmake
whol e, the enployer's litigation posture at the tine of the refusal to
bargai n must have been both reasonable and asserted in good faith, and
went on to explain:

... that an enployer may act in good faith, while not having

a reasonabl e basis for "his position. An enployer may al so

offer a reasonable basis, while not acting in good faith as

shown by the totality of the circunstances. (J. R. Norton

(1980) 6 ALRB No. 26, p. 3.)
In applying the Norton standard, the Board has adopted the procedure of
first inquiring into the reasonabl eness of the enployer's litigation
posture and only proceeding to consider its good faith where the matter
cannot be di sposed of on grounds of reasonabl eness. (Holtville Farns, Inc.

(1981) 7 ALRB No. 15.)
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The place to begin, therefore, is with the reasonabl eness of
Gerawan's reliance on its post-election objections.
a. Whether the Regional Director inproperly directed the election

at a time when Gerawan was at |ess than 50%of its prospective peak

enpl oynent. Gerawan withdrew this objection in its Post Hearing Brief

to the Admnistrative Law Judge assigned to the Chjection proceedings.
(See ALID, Gerawan Ranches, Case Nos. 90-RC-2-VI et al., p. 6.)°° A
hearing, the Regional Director had testified that he utilized enpl oyment

figures for 1987 and 1989 and determned, based on the "body count”
method, that the 50% peak requirment was met.?® He rejected 1988 as
unrepresentative when he learned that 500 or 600 additional enployees
had been hired that year to performa one tine experinent in thinning.
On those facts, | can find no reasonable basis for believing that
Gerawan woul d have prevailed on its peak objection, and it inplicitly
conceded as nuch when it withdrew the objection.

b. Whether the Regional Director inproperly ordered a runoff

el ection anong an unrepresentative nunber of enployees. In the previous

proceedi ng, Gerawan contended that the Regional D rector should have
del ayed the run-off election for two or

%8| ts ostensible reason for doing so--that the expected 1991 peak
was not achieved--is dubious since the validity of the objection turns,
not on the actual enployment figures, but on whether the Regiona
Director acted reasonably in determning the expected peak.

2He had requested figures figures for 1986 as well, but Gerawan
did not provide those figures.
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three weeks until the workforce became nore representative.

In her decision, the ALJ pointed out that since the Board had
already rejected Gerawan's request for a neweligibility period keyed to
a later run-off (Gerawan Ranches (1990) 16 ALARB No. 8. ), any

additional delay in nolding the election would have likely resulted in an

even smaller and | ess representative turnout.

Wth respect to Gerawan's argument that the run-off was defective
because it was held at a time when the size of the workforce had
declined to the point that it was no |onger representative, the ALJ
found that the Regional Director acted reasonably in scheduling the run-
off and pointed out that the Board had upheld elections in Leo Gagosian
Farns, Inc. (1982) 8 ALRB No. 99 and Sun Wrld Packing Corporation
(1977) 4 ALRB No. 23 where there had been much | ower turnout . *°

| concur in the ALJ's finding that the Regional Director acted

reasonably in scheduling the run-off. In viewof that, in view of the
clear authority of Gagosian and Sun Wrld, and in view of the Board's
earlier determnation that " [ N] o precedent supports an eligibility
period of the character desired by the Enployer." (16 ALRB No. 8 at p.
7.), | conclude that the Respondent had no reasonable basis for

believing that it would prevail on this objection.

O Gagosian only 39. 6% the eligible enployees voted and in Sun
Wrl d enpl oyee turnover between the first election and the run-off led to
a turn out of less than 30% whereas here, the turnout was approximately
50% (See ALJD, p. 15, fn. 19.)
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e. Wiether a substantial nunber of potential voters were

di senfranchi sed because they failed to receive adequate notice

concerning the run-off. In recommending the dismssal of this

obj ection, the ALJ who presided at the hearing on the objections pointed
out that both our Board and the NLRB uniformy hold that, even if the
nunber of potential voters who do not receive notice is sufficient to
affect the outcome, an election will not be overturned so long as the
Regional Director has made a reasonable effort to notify those voters.
(Leo Gagosian Farms, Inc., supra; Rohr Aircraft Corp. (1962) 136 NLRB
958.) The ALJ then went on to find that here the Regional Director
made substantial efforts to notify eligible voters of the run-off

election and of the tines and | ocations for voting.“'Chce again, |
concur in her findings. | also find that the that |egal authority upon
which she relied is clear and uncontroverted. | therefore conclude that
t he Respondent had no reasonable basis for believing that it woul d
prevail on this objection

Havi ng concl uded that there was no reasonable basis for Gerawan
to believe that it would prevail on its objections, it is unnecessary to
determ ne whether it was acting in good faith in

Slghe found that: _ -

[ N] ot only were the usual election notification _
rocedures utilized here, there were extensive public
roadcasts, house to house visits and the addition of

five evening voting sites |ocated in the najor areas

where voters, both morkln% and non-working, were
concentrated, Further, both the UFWand the Conpany knew
of the run-off on Friday and had the weekend and Monday

to notify eligible voters. (ALJD, p. 21.)
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pursuing them It should, however, be pointed out that the ALJ who
presided at the earlier hearing found that Gerawan violated 81153( c) in
maki ng the layoffs upon which its objections were based. |f that be so,
Gerawan must be found to have acted in bad faith, for to hold otherw se
woul d be to reward the wongdoer for its m sdeeds.
V. THE REMEDY

The Di scharges and Threats. Having found that Respondent violated
§1153(c) and (a) of the Act by the discharging R cardo Val | adares,
Feliciano Val |l adares, Jose Tapia, and Pasgual Apolinar Zanora; that it
violated §81153(c), (d) and (a) of the Act by the discharging Dam an
Qivar; and, further, that it violated 81153( d) and (a) by threatening
Ricardo Valladares on April 21, 1990 and §1153( a) by threatening menbers
of the Contreras' crewin Novenber 1990 and April 1991, | shall
recommend that it cease and desist therefromand take affirmative action

designed to effectuate the policies of the Act. In fashioning the
affirmative relief delineated in the follow ng order, | have taken into
account the entire record of these proceedings, the character of the
violations found, the nature of Respondent's operations, and the
conditions anong farmworkers and in the agricultural industry at |arge,
as set forth in Tex-Cal Land Managenet, Inc. (1977) 3 ALRB No. 14.

The O osure and Destrnuction of the Labor Canps. In cases involving

unilateral changes in wages, hours, or other terns or conditions of

enpl oyment, the NLRB usual Iy orders the respondent
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to restore status quo ante and make its enployees whole for the benefits

they have lost. (2 Mrris, The Devel oping Labor Law (2nd ed. ), p.
1665..) Here, however, the General Counsel has not requested the

rebuil ding of the canps, probably because the cost of doing so woul d be
di sproportionate to the injury inflicted. 3 Because | believe that to be
a reasonabl e consideration, | shall sinply order the Respondent to make
whol e those enpl oyees who had to find alternative housing because of the
closures for the economc |osses they suffered as a result. The nmake
whol e period shall extend to the remainder of the season in which each
such enpl oyee was enpl oyed, or waiting to begin enployment, at the tine
of the closure of the canp where he was living. 3 This relief will,
however, only come into play if the United FarmWrkers is certified to
be the collective bargaining representative for Gerawan's agricul tural
enpl oyees. ( W. G. Pack, Jr., supra.)

Upon the basis of the entire record, the findings of fact and the
concl usions of |aw, and pursuant to section 1160.3 of the Act, | hereby
I ssue the follow ng recommended:

“I'n Cardinal Distributing Conpany, Inc, (1983) 9 ALKB No. 36,
mod. in other respects 159 Cal . App.3d ((1984), the Board declined to
order restoration of status guo ante because the change was neither
npthyated by anti-union aninus nor inherently destructive of enployee
rights.

, 33 have not ordered nmake whol e for subsequent seasons, because the
evi dence discloses that enployees had no firmexpectation of conpany
housing for future seasons. r have | included a bargaining order
because, with the canps destroyed, it is difficult to1mgine that there
coul d be neaningful bargaining over the issue.
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CROER

Pursuant to Labor Code section 1160. 3, Respondents Gerawan Ranches,
Gerawan Co., Inc., and Gerawan Enterprises, its officers, agents, |abor
contractors, successors and assigns, shall:

1. Cease and desist from

(a) Discharging, or otherw se discrimnating against, any
agricultural enployee with regard to hire or tenure of enployment or any
termor condition of enployment because he or she has engaged in
concerted activity protected by 81152 of the
Act.

(b) D scouraging nenbership of any of its enpl oyees in any
| abor organi zation by unlawful 'y discharging, refusing to rehire, or in
any other matter discrimnating against enployees in regard to their
hire or tenure of enploynent or any termor condition of enployment,
except as authorized by 81153( c¢) of the Act.

(c) D scharging, or otherw se discrimnating agai nst
agricultural enployees with regarded to hire or tenure of enpl oynent or
any termor condition of enpl oynent because he or she has filed charges,
participated in hearings, or otherw se involved thenselves in the
processes of the Agricultural Labor Relations Board.

(d) Threatening any agricultural enployee with |oss of
enpl oynent or any other change in the terns and conditions of enpl oynent

because he or she has engaged in union or concerted
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activity protected by 81152 of the Act or because he or she has filed
charges, participated in hearings, or otherw se involved themselves in
the processes of the Agricultural Labor Relations Board.

(e) Inany like or related manner, interfering wth,
restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed by 81152 of the Act.

2. Should the UFWbe certified as the collective bargaining
representative of Respondent's agricultural enployees, cease and desi st
from

(a) Unilaterally changing the terns and conditions of
enpl oyment of its agricultural enployees by elimnating company housing
or labor canps in the future without first notifying and affording the
UFW a reasonabl e opportunity to bargain with it over the matter.

(b) Inany like or related manner interfering wth,
restraining or coercing any agricultural enployee in the exercise of the
rights guaranteed by 81152 of the Act.

3. Take the follow ng affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) Ofer Rcardo Valladares, Feliciano Valladares, Jose
Tapi a, Pasgual Apolinar Zamora, and Daman Qivar full reinstatenent to
their.former or to substantially equival ent positions, wthout prejudice
to their seniority and other enploynent rights and privileges, and make
themwhol e for all |osses of pay and other econom c | osses they have

suffered as a



result of their discharges, the anounts to be conputed in accordance

with established Board precedents, plus interest conputed in accordance

with the Board's decisionin EE W Mrritt Farns, (1988) 14 ALRB No. 5
(b) Should the UFWbe pertified as the collective

bargai ning representative of Respondent's agricultural enployees, nake
whol e Respondent's present and forner enployees who had to find
alternative housing because of the closures for all |osses of pay and

ot her econom c | osses they suffered during the remainder of the season
in which they were enployed, or waiting to be enployed, as a result of
its failure and refusal to bargain in good faith with the UFWover the
closure of the six |abor canps described herein, such nmake whol e amounts
to be computed in accordance with established Board precedents, plus

i nterest thereon, conputed in accordance with the Decision and Oder in
E. W Mrritt Farns (1988) 14 ALRB No. 5.

(c) Preserve and, upon request, make available to the Board

and its agents, for exam nation, photocopying, and otherw se copying,
all payroll records, social security payment records, time cards,
personnel records and reports, and all other records relevant and
necessary to a determnation, by the Regional Director, of the backpay
period and the amount of backpay due under the terns of this Oder

(d) Sign the attached Notice to Agricultural Enployees and,
after its translation by a Board agent into all appropriate |anguages,

make sufficient copies in each | anguage for the
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purposes set forth in this Order.

(e) Mil copies of the attached Notice, in all appropriate
| anguages, within 30 days of issuance of this order to all agricultura
empl oyees in its employ fromApril 1, 1990 to Mrch 31, 1992.

(f) Provide copies of the signed Notice to each enpl oyee
hired by it during the twelve (12) nonths follow ng the renedial order.

(g) Post copies of the attached Notice in al
appropriate |anguages, for 60 days, in conspicuous places onits
property, the exact period(s) and place(s) of posting to be determ ned
by the Regional Director, and exercise due care to replace any Notice
whi ch has been altered, defaced, covered,f or renoved.

(h) Upon request of the Regional Director or his designated
Board agent, provide the Regional Director with the dates of
Respondent' s next peak season. Shoul d Respondent's peak season have
begun at the tine the Regional Director requests peak season dates,
Respondent will informthe Regional Drector of when the present peak
season began and when it is anticipated to end in addition to informng
the Regional Director of the anticipated dates of the next peak season.

(k) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate |anguages,
to all of its enployees on conpany time and property at tinme(s) and
place(s) to be determned by the Regiona
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Director. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees nay have concerning the Notice or
their rights under the Act. The Regional Director shall determne the
reasonabl e rate of conpensation to be paid by Respondent to all piece-
rate enpl oyees in order to conpensate themfor the tinme lost at the
readi ng and question-and-answer period.

(1) Notify the Regional Director inwiting, within 30
days of the issuance of this Order, of the steps it has taken to
conply with its terns, and make further reports at the request of

the Regional Director, until full conpliance is achieved

DATED: March 6, 1992 .

JAVES WOLPVAN
Chief Adm nistrative Law Judge
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NOTI CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Visalia Regional
Ofice of the Agricultural Labor Relations Board by the United Farm
Wrkers of America, the |ndependent Union of Agricultural \Werkers,
Doroteo Lopez, Daman Qivar, Apolinar Zanora and Manuel Estrada, the
General Counsel of the ALRB issued a conplaint which alleged that we,
Gerawan Ranches, CGerawan Co., Inc., and Gerawan Enterprises, had
violated the |aw. After a hearing at which all parties had an
opportunity to present evidence, the Board found that we violated the
| aw by the"threatening enpleyees on various occasions in 1990 and 1991
and by discharging Ricardo Val adares, Feliciano Valladares, Jose Tapi a,
olinar Zanmora, and Daman Qivar in 1990 and 1991. The Board al so
found that, should the UFWbe certified as the collective bargalnln?
representative of our agricultural enployees, we have violated the Taw
E%_C|03Ing our Eastside and Westside Labor Canps wi thout notifying the
lon and giving it an opportunity to bargain with us over the
closures. The Board has told us to post and publish this notice. W
wi |l do what the Board has ordered us to do.

V% al so want you to know that the Agricultural Labor Relations Act is a
| aw that give you and all other farmworkers in California these rights:

To organi ze yourselves; .

To form join, and heIP uni ons; ,

To vote in a secret ballot election to decide whether you want a
uni on to represent you; _

To bargain with your enployer about your wages and morklnP
conditions through a union chosen by a majority of the enployees and
certified by the Board,

5. Todact together with other workers to help and protect one another;
an
6. To decide not to do any of these things.

N

Because you have these rights, we prom se that:

VW WLL NOT DO anything in the future that forces you to do or stops you
fromdoing any of "‘the things |isted above.

VE WLL. NOT threaten enpl oyees with dischar?e or other adverse personne
action if they eggage of unhion or other profected concerted activities
or testify at ALRB hearings.

VWE WLL NOT discharge or otherw se discrimpnate against any agricultura
eanoKee because he or she has supported unionization or has acted
together with other enployees to protest the ternms and conditions of
their enploynent or because that enployee has filed a charge wth the
ALRB,dtestl ied in an ALRB hearing, or otherw se participated in ALRB
procedur es.
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WE WLL NOT change the wages and working conditions of any agricultural
enpl oyees without notifying their collective bargaining representative,
if there be one, and giving it the opportunity to meet and bargain with
us over such changes.

WE WLL restore to Ricardo Val adares, Feliciano Valladares, Jose Tapia
Apol i nar Zanmora, and Daman Qivar to their forner positions and we will
reinburse themwth interest for any loss in pay or other econom c | osses
jthey suffered because we discharged an refused to rehire 'them

WE WLL make our enployees whole for any financial [osses they
égffered by reason of the closure of the Eastside and Westside Labor
nps.

DATED, GERAWAN RANGHES, (ERAWNN CO.
INC, and GERAWAN ENTERPR SES

By:

representative tlre

| f you have questions about your rights as a farmworker or about this
Notice, you na¥.contact any office of the Agricultural |abor Relations
Board. ©One oftice is located at 711 North Court Street, Suite A
Visalia, California. The telephone nunber is (209) 627-0995.
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