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h January 15, 1992, Investigative Hearing Examner (1HE Robert
Dresser issued the attached Decision, in which he dismssed Ace Tonato .,
Inc.'s (Ace or Enpl oyer) objections to the conduct of the representation
el ection herein and recoomended that the Lhited FarmVdrkers of Anerica, AA-
AO(WWor Lhion) be certified as the exclusive representative of all of
Ace's agricultural enployees inthe Sate of Glifornia. Thereafter, Ace
tinely filed exceptions to the | HE s deci si on.

n August 4, 1989,' the UPWfiled a petition for certification
seeking to represent a bargaining unit conprised of all agricultura enpl oyees
of Ace in San Joaquin and Sanislaus Gunties. O August 8, the UPWfiled an
anendnent to the petition describing the unit as all enpl oyees |ocated in San

Joaqui n Gount y.

VAl dates herein will refer to 1989 unl ess ot herw se i ndi cat ed.



An el ection was conducted on August 10. The anended tally of

votes showed the followng results:

W 160
No Lhi on 49
Lhresol ved (hal | enges 103
Total Ballots 312
\Wid Ballots 2

Thereafter, the Enpl oyer filed 38 el ection objections, of which
the Executive Secretary set the followng five for hearing:

1. Wether the Regional Drector's determnati on of peak was
r easonabl e;

2. \Wether the petition described an appropriate
bargaining unit, wth an instruction to consider whether a broader
unit is necessary;

3. Wether the UFW through its agents, representatives and
supporters, conducted a canpai gn of violence, threats, property danage,
intimdati on and coerci on whi ch created an at nosphere of fear and coercion
rendering free choi ce i npossi bl €;

4. \Wether the UFW through its agents and representati ves,
violated the Board' s access rules and, if so, whether such conduct tended to
interfere wth enpl oyee free choi ce; and

5. Wether the Agricultural Labor Relations Board (ALRB or
Board), through its agents, authorized unlawful work site
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access and, if so, whether such conduct tended to interfere wth enpl oyee free
chai ce.

During the hearing, the Enpl oyer contended that it was deni ed due
process of |aw by sone of the IHEs rulings. Qur discussion of the due
process issue foll ows our discussion of the el ection obj ection concerning
al | eged access viol ations.

The Board has reviewed the IHE s decision in light of the record
and the exceptions and briefs filed by the parties and affirns the IHE s
rulings, findings and conclusions to the extent consistent herewth. The
Board has decided to certify the UFWas the excl usi ve col | ecti ve bargai ni ng
representati ve of Ace's agricultural enpl oyees |ocated in San Joaqui n Gounty,
the unit described in the anended petition.

Peak | ssue
In Adanek & Dessert. Inc. (1986) 178 Gal . App. 3d 970, the Fourth

Dstrict Qurt of Appeal held, in a past peak case, that Labor Gode section
1156. 3(a) (1) does not permt averagi ng of the enpl oyees enpl oyed during the
pre-petition payrol|l period. Rather, the statute requires the Board to
determne the eligibility enpl oynent figure fromthe actual nuniber of persons
on the enpl oyer's payroll during the eligibility period.

In Triple E Produce Qorporati on (1990) 16 ALRB No. 14, we

consi dered the inpact of Adanek on a prospective peak case. W& noted that
Adanek had not forecl osed the averagi ng of peak enpl oynent figures, and stated
that we woul d continue to require first a body count conparison of actual

enpl oyees on the
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eligbility and peak period payrolls, and then, if peak was not obtai nabl e by
that nethod, use the Sai khon® nethod of averagi ng peak enpl oynent, in both

past peak and prospective peak cases, as circunstances warrant ed.

Inthe instant case, the Enpl oyer did not provide a body count
figure for its 1988 peak payrol| period. Rather, it provided the total nunier
of enpl oyees (wthout nanes) enpl oyed each day and conputed an average daily
figure of 564. It erroneously averaged its eligibility week enpl oynent, al so,
by totaling al | the workers enpl oyed on five days (1,074) and dividing by 5
for an average of 215. Hwever, the Regional Drector was able to conpute the
body count for the eligibility week fromthe Enpl oyer's payrol| records, which
clearly showed the nunber of different workers enpl oyed during that week.?>

In a prospective peak case, the standard for determning the
propriety of the Regional Drector's peak determnation is whether in light of
the infornati on avail able to himor her a reasonabl e peak determnation was
nade. (Triple E Produce Gorporation, supra, 16 ALRB No. 14; Charles Ml ovi ch
(1979) 5 ARB No. 33.) The |HE accepted Ace's projection that because of an

increase in the production of cartons per acre and the transpl anting of

addi tional tonatoes, the prospective peak in

_ _2 The Board' s nethod of averagi ng peak enpl oynent figures was first applied
in Mrio Sikhon, Inc. (1976) 2 ARB No. 2.

® The Regional DOirector established the eligibility enpl oyee count as 382,
but the | He subtracted six enpl oyees who were forenen and found the correct body
count figure to be 376.

18 ARB Nb. 9 4.



1989 woul d be 20 percent higher than the 1988 peak. Adding 20 percent to the
1988 average peak figure, he found that 1989 peak woul d be 676 (564 plus 20
percent). S nce 376 was nore than 50 percent of 676, the | HE determned that
the Regional Drector had reasonabl y established peak.

Ace' s contention that Adanek forbids averaging the peak period is
erroneous; the court decision nerely says that our statute precl udes averagi ng
of theeligibility period. Here, it woul d have been i npossibl e to cal cul ate
peak by the body count nethod, because no enpl oyee nanes were furni shed by the
Enpl oyer and there was thus no way of determni ng enpl oyee turnover. Ace's
contention that body count figures fromthe eligibility period nay not validy
be conpared to average figures fromthe peak period i s unsupported by case | aw
or Board precedent. W& therefore affirmthe IHE s conclusion that the
Regional Orector's determnation that the Enpl oyer was at peak at the tine of
the el ection was reasonabl e.

Bargai ning Lhit |ssue

Labor (ode section 1156.2 provides a statutory presunption that
the bargaining unit shall be all the agricultural enpl oyees of an enpl oyer.
The sane section further provides that if the agricultural enpl oyees of the
enpl oyer are enpl oyed in two or nore nonconti guous geographi cal areas, the
Board shal| determine the appropriate unit(s) of agricultural enployees in

vhi ch to conduct the el ecti on.
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The original Petition for Certification filed by the UPWherei n
described the bargaining unit as all agricultura enpl oyees of the Epl oyer in
San Joaquin and Sani slaus Gounties. The Avended Petition described the unit
as all agricultural enpl oyees of the Enployer in San Joaquin Gounty, which is
the sane unit described in the Notice and Drection of Hection issued by the
Regional Orector. No party objected to the scope of the unit as described in
the Notice. Hwever, the Board s Executive Secretary set for hearing the
question whet her the petition described the appropriate unit inlight of Dean
Janssen's decl aration stating that in 1989 Ace was harvesting fields in
several counties other than San Joaquin, including Fesno, Sacranento and
Sol ano.

A though the Regional Orector appears to have limted the unit
herein to Ace's agricultural enpl oyees in San Joaquin Gounty, we do not know
what factors he mght have considered in determning the scope of the unit.
Further, we find insufficient evidence in the record to permt us to concl ude
that a statewde unit would be nore appropriate than the unit petitioned for.
Thus, we overrule the IHE s reconmendation to certify a statewde unit, and we
Wil limt the bargaining unit to enpl oyees | ocated in San Joaquin Gounty, the
unit described in the Notice and Drection of Hection. V& note that after
i ssuance of the certification herein any party nay file a petition seeki ng
clarification of the bargaining unit pursuant to Title 8, Giifornia Gde of
Regul ati ons, section 20385.
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Aleged Incidents of Threats, M ol ence and erci on

I nci dents of threats and viol ence often constitute unfair |abor
practices. |If occurring near an el ection wth effects wdely di ssemnat ed,
threats or viol ence can unduly infl uence enpl oyees' free choi ce and cause
certification of the election results to be wthhel d by the Board.

In the case before us, two distinct activities were in progress.

A stri ke enpl oyi ng coercive conduct was |ed by Luis Magana, who was not
associated wth the Lhion, wth the specific objective of increasing the per-
bucket piece rate by ten cents. Shortly after the strike was in progress, and
followng the nost frightening incidents alleged, the UFWintervened to

organi ze the striking enpl oyees and to seek an el ection.

A though the record contai ns a nunier of incidents of whol |y
unaccept abl e conduct, those events appear related to the strike and not to UFW
organi zing efforts. Indeed, the record shows the Lhion to have di scouraged
vi ol ence and to have been rel atively successful, since the atnosphere was
quelled in the days i nmedi atel y before and during the el ection.

Qur discussion of specific incidents involving alleged threats,
viol ence or coercion wll be limted to those where we have di sagreenents wth
the way the | HE reached his conclusions or wsh to clarify our basis for

affirning them*

* Ace argues inits exceptions brief that the IHE's credibility resol utions
have no legitinate basis and denonstrate bias on the part of the hearing
examner. Wile we are unconiortabl e wth sone of the frequent "stock” phrases

used by
(continued. . .)
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O July 24 at Turner Ranch about 30 to 50 strikers cane to the
edge of the field and started shouting at the workers to | eave and support the
strike. Mst of the workers cane out of the field, and nany of themactually
joined the pickets, but a few peopl e renai ned and continued to pick. Afew
strikers entered the field to alimted extent and threw tonat oes, and one
vworman nay have been hit by a tonato. The IHE found that the strikers did not
threaten the workers, but sinply urged themto stop picking and join the
effort to get a pay increase.® He found that the Enpl oyer had not establ i shed
that the workers left the fiel d because of coercion rather than because they
were supporting the strike. Noting that deputy sheriffs were present at | east

part of the tine, he concluded that the conduct that

... continued)
the IHEto discredit wtnesses (e.g., stating that a wtness "had a story to
tell"), and find sone i nconsistencies in his application of standards, we find
that the Enpl oyer has exaggerated its clains. The Ewloyer's clamthat the | He
discredited every Bl oyer wtness in every material respect and credited every
UAWwtness is incorrect. The IHE s description of testinony as "vague,”
"rehearsed,” or "coached" is in nost cases backed up wth specific exanpl es of
testinony supporting his concl usions. Mreover, such descriptions are exactly
the kind of deneanor-based credibility findings which ordinarily shoul d not be
di sturbed upon our reviewof the cold record. To the extent that the IHE s
credibility resol utions are deneanor-based, the Enpl oyer has failed to showt hat
the cl ear preponderance of all the rel evant evi dence denonstrates that the
findings were incorrect. (Sandard Ory Vdl | Products (1950) 91 NLRB 544 [ 26
LRRVI 1531] .)

®> The | HE seens to suggest that the throwing of tonatoes i s not
intimdating unl ess soneone is hit. V¢ condemrm any throw ng of objects by
pi ckets, but do not believe this incident, which was related to the strike
rather than the el ection, was sufficiently intimdating to interfere wth free
choice in the el ection which took place 17 days | ater.

18 ARBNo. 9 8.



occurred did not rise tothe level which would require the election to
be set aside.

n July 26 at Turner Ranch strikers pushed on two vans bringi ng
enpl oyees to work, but neither van was in any danger of being pushed over.°®
Sone strikers entered the field, but by that tine nost of the workers had
left. Deputy sheriffs were present immedi ately after the strikers entered the
field, and the IHE found that the police presence substantially reduced the
potential for problens or coercion. The IHE found that testinony regardi ng
alleged threats was too vague to support a finding. He al so found that no
trespasses occurred after UFWrepresentatives arrived at the field in the
af t er noon.

h July 26 a group of 20 to 40 strikers visited the hone of Jesus
and A gj andra Medina at Mit hews Road Labor Ganp to ask themto honor the
strike by not working for Ace. The IHE found that no specific threats were
nade, and that the visit did not constitute the type of aggravated m sconduct
which woul d tend to affect the results of the election.” Athough Jesus Mdina
testified that tires on his car and pi ckup truck were punctured a day or two

later, the IHE found that the Enpl oyer had failed to

® Wil e any pushing on cars by pickets is not to be condoned and nay be
sonewhat intimdating, we do not believe the pushing in this case constituted
the type of aggravated misconduct occurring close to the el ection that shoul d
result in setting aside the el ection.

"1t may be that the presence of a large group of protesters outside one's
hone is by its nature sonewhat intimdating. However, this incident took place
before the el ection petition was filed, and only one worker (Ms. Mdina) was
affected. Additionally, there was no evi dence of di ssemnation.
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establish that the UFWor any other specific individual or group was
responsi bl e for the tire puncturing.

h August 3 at Turner Ranch sone strikers entered the field
wthout permssion, but the |HE found that wtnesses' testinony did not
establish that threats were nade nor that any coercive at nosphere was creat ed
by the access takers.® Mreover, there was no evidence that the UFW
participated in or condoned the unl awful access.

The IHE discredited a supervisor's testinony that strikers uttered
threats in unison on August 7 or 8 at Dellaringa Ranch, because in his review
of video tapes of strikers on the picket |ine he never heard strikers yelling
anything in unison.® He al so found that UFWagents who took access to the
field did not engage in any msconduct .

The |HE found that the UPWtook | awful access at Sangui netti Ranch
on August 8, and that no coercion or any other nisconduct occurred which coul d

have affected the election. He

8 The IIHE properly discredited the testinony of Feld Supervisor Mke
Sefani about thisincident. Sefani clained to have heard specific threats
uttered by strikers in Spanish, but later admtted that he understands only "a
little bit" of the | anguage.

® This basis, by itself, would be insufficient for discrediting the
testinony of the supervisor, Gscar Equis. However, Equis' testinony was al so
inconsistent inthat he first said one nan nade a threat that there woul d "be
blood flowng," then that two nen nade the threat, and still later that a
najority of the 45 to 50 strikers were all naking the sane conment as they
approached the field. In addition, Equis testified that at the end of the day,
some of the workers gave all the strikers a ride back out to the nain road. W&
find it inplausible that workers who were in fact subjected to such threats
would |ater offer rides to the perpetrators.

18 ARB Nb. 9 10.



discredited the testinony of a supervisor's wfe that she was threatened by
access takers on August 9, because her account of the incident was vague, *
and appeared to be inconsistent wth video tapes of striker activity at the
field that day. He further found her testinony unreliabl e because she had
been unabl e to undergo cross- exanination. ™

The IHE discredited Gscar Equis' testinony that on August 8 or 9
at Dellaringa Ranch three workers who tried to enter the field on foot were
pushed by strikers, in part because he found it inplausible that workers
woul d attenpt to enter the field on foot rather than by car.” Thus, the | HE
concl uded that the all eged pushing incident did not occur.
Role of the UPNin Srike Activities

Witnesses for both the UANWand Ace testified that the | eader of

the workers' cormttee forned on July 20 at Mt hews

Y1t is difficult to consider as threats the statenents all eged by Mdi na
("Wy are you working here? 1It's going to cost you the place you re living
in.") The statenents coul d nerel y have been an adnonition that she coul d not
afford her hone for long at the wage rates Ace was payi ng.

Y The record indicates that the UPWs attorney nay have wai ved her right
to cross-examne this wtness by stating that she had only a few questi ons
anyway, and by faili ng to request a recess for the wtness to conpose hersel f.
However, the wtness*testinony regarding this incident was in any case too
vague to justify afinding of a threat bei ng nade.

2\ve find that, by itself, this would not be a sufficient basis to
discredit Equis. Hwever, the IHE s other reasons do provi de adequat e grounds
for discrediting Equis: his testinony was vague as to when the inci dent
happened and the description of those pushed and those doi ng the pushi ng; and,
al though Equi s pl aced his supervisor Isnael Mveros at the scene, M veros
nenti oned not hi ng about such an incident during his testinony.
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Road Labor Ganp was Luis Magana. A though URWrepresentative Bren Barag as
was present during the neeting and attended a | ater wage-request neeting wth
the Enpl oyer, he played a mnor rol e during the neetings, wth Mgana bei ng
the prinary spokesnan. Both Enpl oyer and Lhion wtnesses testified that the
UFWdi d not take over the strike until the afternoon of July 26, when Baraj as
addressed the workers assentl ed at Mariposa Ranch and agreed to take over the
strike if the workers agreed to fol l ow UPWrul es of conduct. V& therefore
uphol d the IHE s concl usion that the UFWwas not in charge of strike
activities prior to the afternoon of July 26.

The Enhpl oyer al so contended that agents of the URWparticipated i n
viol ent and coercive conduct after July 24, which was ratified and adopted by
the Lhion. The burden of proof in determning agency is on the party

asserting the agency relationship (San Dego Nursery (1979) 5 AARB Nb. 43) and

the conduct of pro-union enpl oyees wll be attributed to a union only where
the union has "instigated, authorized, solicited, ratified, condoned or
adopted" the conduct. (Kux Manufacturing @. v. NLRB (6th Gr. 1989) 890 F. 2d
804 [132 LRRVI2935, 2939].)

The | HE concl uded that Ace did not establish that the ULFW
expressly granted authority to any worker or striker to engage in any
msconduct, nor did it establish any apparent authority whi ch woul d have
requi red sone type of ratification or acqui escence by the UFW The | HE found

that the Uhion had nonitored the picket lines and the strike in a reasonabl e
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fashion. He found no evidence of UPWresponsibility for or ratification of
any pushing of vans, danage to cars, trespasses or threats.

V¢ affirmthe IHE s concl usion that the Bl oyer failed to
establ i sh any misconduct attributable to Lhion officials, organizers or
agents. Therefore, the third-party standard is applicable to all of the
al | eged misconduct herei n.

Application of the Third Party Sandard
Both the ALRB and the National Labor Rel ations Board (N-RB or

national board) give less weight to msconduct attributable to union
supporters or workers than to union official's, organizers or agents. The test
for setting aside an el ecti on because of such third-party conduct is whether
the conduct was so aggravated that it created an at nosphere of fear or
reprisal naking enpl oyee free choice inthe election inpossible. (Triple E
Produce Qorporation (1991) 17 ALRB No. 15.) The margin of victory is al so

considered as a factor in assessing whet her an el ection shoul d be set aside on
the basis of msconduct. (ld.; Furukawa Farns, Inc. (1991) 17 ARB No. 4.)
In Seak Huse Meat Gonpany, Inc. (1973) 206 NLRB 28 [84 LRRM

1200], an enpl oyee brandi shing a knife threatened a co-worker wth death i f he
voted agai nst the union, and threatened himagain a week later. A though the
threats were not attributable to the union, the N.RB set aside the el ection,

where the nargin of victory was only one vote.
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In Sequatchie Valley Gal Gorporation (1986) 281 NLRB 726 [ 123

LRRM 1185], the NLRB set aside an el ecti on where a co-worker threatened to
"burn out” an enpl oyee, another co-worker threatened the sane enpl oyee t hat
unl ess he supported the union he woul d "sick" the threat-naker on him and a
third co-worker told the victimthat if the union did not get a contract there
would be a strike and "that's wen the killing would start.” The national
board noted that the threats were di ssemnated anong a significant nunber of
enpl oyees.

In Teansters Local 703 (Kenni cott Brothers Gonpany) (1987) 284
NLRB 1125 [ 126 LRRVI1033], union agents threatened an enpl oyee who had filed a

decertification petition wth physical harm and then brutal |y assaulted the
enpl oyer's president and its nmanager in the presence of fifteen enpl oyees and
custoners. The national board set aside the election, which the union had won
by only a 12-10 nargin. Smlarly, in Sub-Zero Freezer Gonpany, Inc. (1984)
271 NLRB 47 [116 LRRVI1281] the el ection was set asi de based on serious third-

party threats including serious threats of physical viol ence and actual danage
to autonobi | es, where threats were wdely di sseninated and the nargin of
victory was only one vote.

Gases in which this Board has denied certification on the basis of
viol ence and threats surroundi ng the el ecti on al so show opposite circunst ances

fromthe instant case. For exanple, in Ace Tonato Gonpany, Inc./George B

Lager Farns (1989) 15 ARB Nb. 7, the violence was directed at the enpl oyer's
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position in the el ection and was conti nued on the very day of the voting, in

the presence of large nunbers of eligible enployees. In T Ito & Sons Farns

(1985) 11 ALRB No. 36, we refused to certify an el ection invol ving a strike
that began before the petitioning union intervened, but only because the sane
threats nade in the course of the strike were repeated on the day of the
election to large nuniers of workers waiting inline to vote. Furthernore, in
Ito, as in Ace, the nunier of enpl oyees directly exposed to threats and

vi ol ence was shown to approach a ngjority of the eligible voters.

Ve find that the circunstances of this case are distingui shabl e
fromany of the ALRB or NLRB cases in whi ch el ecti ons have been set aside for
third-party misconduct. G the ballots counted herein, the UPNs victory was
by a nargin of 160 to 49. The nost unruly striker behavior occurred on July
24 at Turner Ranch before the UFWtook over the strike. Angority of the
workers at Turner Ranch that day had | eft the field before any tonatoes were
thrown, and nany of the enpl oyees actual |y joined the strikers. A though one
vwonan nay have been hit by a tonato, the incident was isolated. The strikers
were not naking serious threats to the workers, but rather were exhorting them
to stop picking and join the effort to get a pay increase. The presence of
deputy sheriffs for nuch of the tine was another mtigating factor. Further,
the incident occurred 17 days prior to the el ection, before any Lhion
i nvol venent, and 11 days before the Lhion filed its Petition for

Certification.
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Wi le we find threats or viol ence of any kind to be objecti onabl e,
we find the conduct inthis case to be less likely to have affected free

choi ce than the conduct in the recently-decided Triple E Produce Gorporation

(1991) 17 ALRB Nb. 15, wherein we upheld the el ection. In contrast to cases
inwhichthis Board or the N.RB has set aside el ections on the basis of third-
party misconduct, the evidence herein denonstrates no di ssemnation of threats
anong enpl oyees, ® no threats or other nisconduct tied to voting, sone pushing
of cars but no attenpts to overturn them no vandal i smtied to Lhion agents or
supporters, and no msconduct alleged to have occurred on the day of the

election. The incidents that did occur were isolated in

3 The Enpl oyer was unabl e to establish any actual dissenination to
enpl oyees of alleged violent, coercive or intimdating conduct on the part of
Lhion supporters, but sought to invoke the NRB s so-called "snal | pl ant
doctrine.” The doctrine has been utilized by the NNRBin discrimnation cases
to permt the national board to infer enpl oyer know edge of union or other
protected activity based on the snal | ness of the unit and the resulting cl ose
working proxi mty between enpl oyer and enpl oyee. (Lhited Broadcasti ng Gonpany
of New York (1980) 248 NLRB 403 [ 103 LRRVI1421].) W hold that the | HE properly
rej ected application of the doctrine herein. This case does not involve a snal |
unit, and the margin of victory was large. Mreover, this Board has not
specifically adopted the snall plant doctrine, but has generally required a
factual determnation that threats have actual |y been di ssemnated. Linoneira
Gonpany (1987) 13 ARB Nb. 13 is distinguishable, inthat it invol ved enpl oyer
canpai gn promses nade to an assenil y of enpl oyees during a regul ar depart nent al
neeting. The particular circunstances of that case nade it reasonabl e to
presune that the enpl oyer's promses woul d have been di ssemnat ed and di scussed
anong enpl oyees.

As to nany of the allegations found by the IHEto be untrue, we note that
even if they had been credited they woul d not have affected the outcone of the
el ection since they were not di ssemnated anong t he enpl oyees.
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what was overal | a peaceful atnosphere despite the hei ght ened tensi ons
characteristic of any strike situation.

Thus, in this case, Lhion discouragenent of strike-related threats
and violence during its el ection canpai gn, and the | ack of evidence of the
di ssemnation or effects of any nonunion threats or viol ence, appear
determnative. V& conclude that the conduct of third parties herein did not
create an atnosphere of fear or reprisa naking enpl oyee free choice in the
el ection inpossi bl e.

Al eged Access Mol ations

h August 7 or 8 at [ellaringa Ranch, several Board agents
di scussed Lhi on access wth two Ace attorneys, a UPWrepresentative, and
several sheriff's officers. Ace attorney Mchael Price stated that the
property owners had concerns about dust, property danage, and liability
probl ens. The Board agents caucused and deci ded that the Lhion was |l egal ly
entitled to take access. They therefore decided to escort the UFWagents into
the field to nake sure there woul d be no danage and a mni numof dust. Board
agent Ed Quel | ar advi sed the sheriff and the Ewpl oyer's attorneys of the
deci sion, and shortly thereafter access was taken by two URWorgani zers
followng the Board agents' car onto the property at less than 5 mles an
hour. The organizers renained in the field for 20 to 30 mnutes, and then the
Board agents escorted the organi zers' car out at the sane speed. Quellar

enphasi zed that the strikers were not standi ng
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near enough to hear the access discussion, and he did not tell workers inside
the field about it.

It isclear that the Lhion, having filed its Notice of Intent to
Take Access on August 4, was entitled to organi zati onal access on August 7 or
8 at Dellaringa Ranch. Hwever, a separate question is raised by the Board
agents' authorization of access over the Enpl oyer's obj ections regardi ng
possi bl e property danage, dust and liability.

In Triple E Produce Gorporation (1991) 17 ALRB No. 15 (Triple B,

we found that a Board agent shoul d have refrained frominjecting hinself into
a di spute between an enpl oyer and a uni on as to whet her the enpl oyer coul d
validl'y suspend access in order to curb alleged violence. Ve found that the
denial of access shoul d properly have been rai sed before the Board through an
unfair [abor practice charge or election objection. Hwever, we found that
the Board' s neutrality was not inpaired since the Board agent had correctly
stated the | awregardi ng access, and the contents of the access di scussion
were not di ssemnated to enpl oyees.

In SamAndrews’ Sons (1989) 15 ALRB No. 5

(SamAndrews'), we set aside an el ection upon finding that the Board s

neutral ity was conpromsed when a Board agent net wth pro-uni on enpl oyees to
expl ain the status of outstandi ng backpay orders, and his conments were | ater
taken out of context in a pro-union flyer distributed to enpl oyees before the

el ection. Although the agent’'s nere appearance at the neeting was not
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enough to justify setting aside the el ection, the union's subsequent
di ssemnation of a msleading version of the agent's statenent showed that the
agent had allowed hinsel f to be used in a nanner that seriously affected the
Board' s neutrality.

W find that the facts in this case are nore closely aligned wth

Triple Ethan wth SamAndrews'. Al though the Board agents herei n shoul d not

have nade their own decision to overrul e the Enpl oyer' s obj ecti ons concerni ng
access, it appears that their determnation that the Lhion was lawul |y
entitled to access was correct. 9 nce the enpl oyees were apparently at a

di stance where they coul d not overhear the di scussi on about access, there is
no evi dence that enpl oyees coul d have percei ved any partisan al i gnnent between
the Board agents and any of the parties, nor that the Board s neutrality was
inpaired. V& therefore affirmthe IHE s concl usion that the Board agents'

aut hori zation of access did not tend to affect enpl oyee free choice in the

el ection.

Due Process |ssue

Ace argues that it was deni ed due process of |awwhen the | HE
(1) refused to allowit to extend its case-in-chief beyond July 25, 1991,
because the Enpl oyer had assured himits case woul d be finished no |ater than
that date, and (2) refused to allowthe Enployer to call Bren Bargjas as its
own W t ness because Barajas was not on the list of wtnesses the | HE had

requested on July 23, 1991, of the nunber and identity of
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w tnesses who woul d be testifying in order to close the Enpl oyer's
case.

Title 8, Gilifornia Gde of Regul ations, section 20379, provides
that in an investigative hearing, a party shall have the right to call,
examne and cross-examne Wtnesses and to i ntroduce docunentary evi dence into
the record. The IHE has a duty to inquire fully into all natters in issue and
to obtain afull and conpl ete record. Qur investigative hearings on el ection
obj ections, |ike those conducted by the NNRB are consi dered non-adversary in
character and are, in effect, part of the Board s investigation into whet her
the el ection shoul d be certified.

In Md-Gn Gibles, Inc. (1981) 256 N.RB 720 [107 LRRMI1304], the

N.RB hel d that a hearing officer erred when he refused to permt the enpl oyer
to cross-exanmine a union wtness. The national board hel d that where a
wtness has testified on direct examnation, it was not wthin the discretion
of the hearing officer to preclude any and all cross-examnation of that

W t ness.

However, in Kux Manufacturing @. v. NNRB (6th Gr. 1989) 890

F.2d 804, the court held that an enpl oyer was not deni ed due process when an
N_RB hearing of ficer forced the enpl oyer to introduce evi dence of all eged

m sconduct before allowng it to cross-examne a union organi zer. The court
cited cases holding that an admnistrative agency' s disposition of a case wl |
not be disturbed on the basis of alleged procedural irregularities unless they

resulted in actual prejudice. The
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court found no prejudice in Kux because the enpl oyer had conducted an
ext ensi ve cross-examnation of the uni on organi zer.

Inthe instant case, the |HE noted that Ace coul d have subpoenaed
the two wtnesses who did not appear at the hearing on July 25, 1991, and that
they failed to appear even though the IHE hel d the hearing open for an extra
hour. He also noted that the Enpl oyer coul d have subpoenaed Bren Barajas to
appear as its onn wtness. Ve note, as well, that the Ewl oyer did conduct an
ext ensi ve cross-examnation of Barajas. The Enpl oyer provi ded no expl anati on
of why it could not have foreseen earlier a need to call Barajas as part of
its case-in-chief, nor did it assert that its opportunity to cross-examne him
was in any way curtailed. Further, the Enpl oyer did not object when the | HE
stated on the record on July 23, 1991, that the Enpl oyer had only eight nore
W t nesses and had guaranteed that its case woul d be finished on July 25, 1991.

S nce the Enpl oyer coul d have subpoenaed the two w tnesses who
failed to appear, it had anpl e opportunity to cross-exammne Hren Baraj as
(whomit coul d al so have subpoenaed), and the Enpl oyer at no tine i ndicated
the content or inport of these wtnesses' testinony, we concl ude that the
Enpl oyer has not shown actual prejudice resulting fromthe IHE s ruling.
Gnsequent |y, the Epl oyer was not deni ed due process of |aw
L]

L]
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@ncl usion and Certification

V¢ concl ude that Ace failed to prove any misconduct which nade
enpl oyee free choice inpossible. V& therefore order that the results of the
el ection conducted on August 10, 1989, be upheld and that the Lhited Farm
Vérkers of Awerica, AH.-AQ be certified as the excl usive coll ective
bargai ning representative of all of Ace's agricultural enpl oyees | ocated in
San Joaqui n Gount y.

DATHD Qctober 20, 1992

BRIE J. JANGAN Chai rnan*

[ VONNE RAMCS R GHARDSON  Menfoer

LINNAA AR Menber

“ The signatures of Board Menbers in all Board deci sions appear wth
the signature of the Chairnan first, if participating, followed by the
signatures of the participating Board nenfbers in order of their seniority.
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Ace Tomato ., Inc. 18 ARB Nb. 9

(AW Gase Nbs. 89-RG5-M
89- RC-5-1- VI

Backgr ound

An el ection was conducted anong Ace's agricultural enpl oyees |ocated in San
Joaqui n Gounty on August 10, 1989. The anended tally of votes showed that the
UFWprevailed in the election by a vote of 160 to 49, wth 103 unresol ved
chal l enged bal lots and 2 void bal lots. Ace filed 38 el ection objections. The
Executive Secretary set 5 for hearing. The objections alleged that the UFW
and its agents had violated the Board s access rul es and conduct ed a canpai gn
of violence, threats, intimdation and coercion, thereby interfering wth

enpl oyee free choice;, that the Board, through its agents, had aut hori zed
unlawful work site access, thereby interfering wth free choi ce; and that the
Regional Orector had incorrectly determned that the Bl oyer was at peak
enpl oynent at the tine the petition for certification was filed. The
Executive Secretary al so set for hearing the question of whether the petition
described the appropriate bargaining unit, wth instructions to consider a
broader unit if necessary.

| HE Deci si on

The |HE found that the UPWwas not responsi ble for strike activities at Ace
until the afternoon of July 26, 1989, when Hren Baraj as addressed assentl ed
Ace workers and told themthe Lhion woul d take over the strike if the workers
agreed to fol l ow UPNrul es of conduct. He found that the nost unruly striker
behavi or occurred on July 24, 1989, at Turner Ranch before the UPWtook over.
There were about 30 to 50 strikers present that day, and a few of thementered
the field toalimted extent and threwtonatoes. A though one wonan m ght
have been hit by a tomato, the incident was isolated, the | He concl uded, and
did not affect the atnosphere of the election. He found that the strikers did
not nake serious threats, but sinply urged the workers to stop picking and
jointhe strike, as nany of themdid. The presence of deputy sheriffs for at

| east part of the tine woul d, he found, have had a cal mng effect.

As to subsequent incidents, the |He found that Ace had not established that
strikers or union supporters were acting as agents of the UPWin their strike-
related activities. Therefore, in evaluating the strikers' conduct, he
applied the NNRB and ALRB test for third-party conduct: whether the conduct
was so aggravated that it created an at nosphere of fear or reprisal naking
enpl oyee free choi ce inpossible. He found there were two incidents of vans
bel ng pushed, but never any danger of thembei ng pushed over; sone incidents
of strikers entering fields but no field rushing and no threats by the
trespassers; sone



incidents of tires being punctured and a w ndshield and a car w ndow bei ng
cracked, but no evidence that strikers or Lhion supporters caused the danage;
and sone shouting of profanity and epithets frompicket |ines but no coercive
threats. @nparing the facts of this case to those in NLRB and ALRB cases
vhere el ections had been set aside for striker misconduct, the | He found all
of those cases distingui shabl e because they invol ved a much nore serious | evel
of msconduct. He concluded that no aggravat ed misconduct had occurred

hlerei n, and that Ace's enpl oyees were able to exercise free choice in the

el ection.

Regardi ng the Enpl oyer' s peak objection, the | HE examned the i nfornation
available to the Regional Orector and determned that he had reasonabl y

concl uded that the Enpl oyer was at peak enpl oynent during the eligibility
period. The | He dismssed the Bl oyer's objection alleging that Board agents
aut hori zed unl anful access, finding that the agents' order allow ng access was
reasonabl e and correct. n the basis of testinony that Ace enpl oyees wor ked
in a nunier of counties besides San Joaquin, the | HE reconmended that the
Board certify a bargaining unit consisting of all of Ace's agricultural

enpl oyees in the Sate of Gilifornia

Boar d Deci si on

The Board upheld the IHE s findings regarding al |l eged striker misconduct, and
affirnmed his conclusion that the conduct did not tend to interfere wth voter
free choice. The Board enphasi zed that the nost serious misconduct was
distant intine fromthe election, related to the strike, directed at

supervi sors, and not dissemnated to a significant nuniber of eligible voters.
Athough it found that Board agents shoul d not have nade their own decision to
overrul e the Enpl oyer's objections to Lhion access, the Board concl uded t hat
the authorization of access did not tend to affect enpl oyee free choice. The
Board affirned the IHE s finding that the Regional Orector had reasonabl y
determned the Enpl oyer to be at peak enpl oynent at the tine of the el ection.
The Board overruled the I|HE s reconmendati on that a statew de unit be
certified, because it found insufficient evidence to justify certification of
a broader unit than the San Joaquin Gounty unit for which the UFWhad
petitioned. The Board rejected Ace's contention that it was deni ed due
process, finding that the Bl oyer had anpl e opportunity to call and exam ne
w tnesses, and had not established actual prej udice.
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. | NTRIDUCI ON

This case was heard by ne on 17 hearing days in S ockton,
Gilifornia, in Novenber of 1990 and during the surmer of 1991.' Briefs were
filed by Ace Tomato ., Inc. (hereafter Ace or Enployer) and the Lhited Farm
Vérkers of Amrerica, AHL.-AQ O (hereafter UFW Petitioner or Lhion) in Qctober of
1991. 2

Fol l ow ng neetings of agricultural enpl oyees (hereafter enpl oyees
or workers) at Mithews Road Labor Ganp in Sockton on or about July 20 and 21,
workers at Ace along wth workers at Tripl e E Produce Qorporation (hereafter
Triple B and San Joaquin Tomato G owers, Inc., Lagorio Farns, Inc. (hereafter
San Joaquin) went on a strike on July 24. * As will be discussed in greater
detail infra, | find that the UPWtook over the strike late in the norning on
July 26 at Mriposa Ranch (a Triple E field) when UPNorgani zer Bren Barg as
got up on top of a vehicle wth Il defonso, a nener of the coomittee which
began the strike on July 24, and announced that since the coomttee had been

unsuccessful in obtaining a wage i ncrease and had nowinvited the

The hearing was hel d on Novenber 1 and Novenber 2, 1990. The hearing
was then continued to June 24, 1991, and was heard on that day and on June 25,
June 26, June 27, June 28, July 1, July 2, July 3, July 22, July 23, July 25,
July 26, July 31, August 1, and August 5, all 1n 1991

’A11 dates will refer to 1989 unl ess ot herw se i ndi cat ed.

*ontrary to the Enpl oyer' s contention nade throughout the hearing that
there was no strike at Ace in July and August of 1989, | find that there was
infact astrike. The distinctive feature of the strike at Ace was the
w thhol ding of |abor fromthe Enpl oyer. (See Ace Tomat o Gonpany, |nc. (1990)
16 ARB Nb. 9 vhere this Board found that a strike did occur at Ace. Id. at

p. 6.)



UPWt o take over, the UPWwoul d take over the strike begi nning i nmedi at el y.
Shortly after the strike at Ace began, the Agricul tural Labor

Rel ations Board (ALRB or Board) issued on August 2 a Decision revoking the

UPWs certification issued in 1986. (See Ace Tonato Gonpany, Inc./ George B

Lagorio Farns (1986) 12 AARB No. 20.) The UFWthen filed a Notice of Intent

to Take Access (NA) on August 4 and a petition for certification seeking to
represent the enpl oyees of Ace in a bargaining unit including all agricultural
enpl oyees of the Enpl oyer in San Joaquin and Sani sl aus Gounties. O August
8, the UFWfiled an anendnent to the petition for certification which
described the bargaining unit as all the agricultural enpl oyees |ocated in San
Joaqui n Gounty. (BX 2.)°

Pursuant to a stipulation reached at hearing, | hereby admt into
evi dence the Epl oyer's Response to Petition for Certification, dated August
6, 1989, as EX 15.° | amadnitting

“Board exhibits are noted herein as "BX'. There are 34 Board exhibits.
The Enpl oyer introduced 17 exhibits which are noted herein as "EX'. The
Petitioner introduced 22 exhibits noted herein as "UPAX'.

*The Petition for Certification and Arended Petition for Gertification
Wil be referred to herein as the el ection petition.

®This exhibit contains a letter dated August 19, 1991, from Enpl oyer
attorney Spencer Hpp to ne, a declaration of Spencer H pp dated August 19,
1991, the Enpl oyer's Response to Petition for Certification dated August 6,
1989, a position statenent signed by Sencer Hpp on August 6, 1989, a
decl aration of General Minager Dean Janssen of 5 pages dated August 6, 1989
(this declarationis already inthe record as an attachmnent to BX9), and a
decl arati on of John Bertai na dated August 6, 1989.



as EX 16 an anended response to the petition for certification dated August 7,
1989.7 | amal so admtting as EX 17 a si x-ninute vi deo tape taken by the San
Joaguin Sheriff's Departnent on Thursday, July 27, 1989, as described in M.
Hpp's letter of August 19, 1991.°8

The Regional Orector determned the eligibility period to be July
28 to August 3. The enpl oyees enpl oyed during that tine period were eligible
to vote as well as the economc strikers found to be eligible by the Board in
its decision on chal lenged ballots issued on July 12, 1990. (See Ace Tonat o
Qonpany, Inc. (1990) 16 ARB No. B)®

The el ection was conducted on August 10 wth the fol | ow ng

resul ts:
W 71
No Lhion 45
Lhresol ved (hal | enges 212
Total Ballots 328

The original Tally of Ballots (BX 12) also indicates that there

were 382 nanes on the |ist.

I't includes a position statement of Spencer Hpp dated August 1, 1989,
a declaration of Spencer Hpp dated August 7, 1989, and the sane decl aration
fromDean Janssen dated August 6, 1989, and a decl aration fromJohn Bertai na
dated August 6, 1989.

8%s M. Hpp s letter of August 19, 1991, which nentions the three itens
identified as Enpl oyer's Exhibits 15, 16 and 17, was served on UFWatt or ney,
2{3. D gna Lyons, and there has been no opposition filed, they are hereby

mtted.

%See BX 3, the Notice and Drection of Hection dated August 8.



S nce the unresol ved chal | enged bal | ot s were out cone
determnative, the Regional Orector conducted an investigation and i ssued his
Report on (hal l enged Ball ots on Novenber 28. Inits decision affirmng the
findings and recommendations of the Regional Drector, the Board noted that
the UFWhad asserted in its el ection petitions that the nuniber of workers on
strike were approxi nately 400. Pursuant to the Board s Decision, the Regional
Drector issued an anended tally on Septenber 19, 1990, wth the fol | ow ng

results:
UAW 160
No Lhi on 49
Lhresol ved (hal | enges 103
Total Ballots 312
Void Ballots 2

The anended tally reflected that the UPNreceived a ngj ority
of the valid ballots cast.™

The Enpl oyer on August 16 filed 38 objections to the el ection, to
the conduct of the el ection and to conduct affecting the results of the
el ection wth supporting declarations along wth a position statenent
denonstrating the untineliness of this petition (a peak objection). The
Executive Secretary then issued a notice of objections set for hearing whi ch

set five objections for hearing which nay be sunmari zed as fol | ows:

The Board deni ed on August 30, 1990 r the Enpl oyer's notion for
reconsi deration of the Board s deci sion and order on chal | enged ballots in Ace
Tonat 0 Gonpany, Inc. (1990) 16 ALRB No. 9.



1. Wether the UFW through its agents, representatives and
supporters, interfered wth the fair operation of the el ection process by
directing agai nst the enpl oyees of the Enpl oyer and of its | abor contractor
enpl oyees a canpai gn of violence, threats of violence, property danage,
intimdati on and coercion which, together, created an at nosphere of fear and
coercion rendering a free choi ce of representative i npossi bl €;

2. Wether the UFW through its agents and
representatives, violated the Board' s access rules and, if so, whether such
conduct had a tendency to interfere wth enpl oyee free choi ce to such an
extent that it affected the results of the el ection

3. Wether the Regional Orector's determnation of peak was
reasonable in light of all the infornmation available to himat the tine of his
deci si on

4. \Wether the original and/ or anended petition of certification
described an appropriate bargaining unit wth an instructi on to consi der
whet her a broader unit description is necessary in light of the declaration of
Dean Janssen indicating that the Gonpany had or woul d be harvesting tonato
fields in cal endar year 1989 in several counties, includi ng Fesno, San
Joaqui n, Sacranento and Sol ano; and

5. Wether the AARB through its representatives and agents,
aut horized the taking of alleged unlanful work site access and, if so, whether

such conduct had a tendency to



interfere wth enpl oyee free choi ce to such an extent that it affected the
results of the election. (BX®6.)

The Executive Secretary in the sane order dismssed the rest of
the Enpl oyer's objections and advi sed the Ewpl oyer of its opportunity to file
a request for review

The Enpl oyer filed a request for review on
Septenber 18, 1990, and the Board denied it on January 11, 1991. (See BX 18
and 19.)

The UFWfiled a notion for sunmary judgnent or in the alternative
to dismss the peak objection on Gtober 19, 1990, wthin a fewdays after the
Board issued its peak decision in Triple E Produce Gorporation (1990) 16 ARB

No. 14. The Whion then filed an anended notion for summary j udgnent on
Qctober 19, 1990, to correct an error inthe original notion. (See BX 8 and
BX 9.)

The Enpl oyer filed an opposition on Gctober 26, 1990. (See BX 10.)

Thi s opposition was then addressed by a reply filed by the UPNVon
Qctober 30, 1990.

The Executive Secretary then issued an order transferring the
noti on and anended notion as wel | as the Enpl oyer's opposition to the
Investigative Hearing Examner (I1HE assigned to the case for aruling. (BX
7.)

n June 3, 1991, | participated along wth attorneys for the

Enpl oyer and the Lhion in a pre-hearing conference cal |



whi ch had as one of its subjects a discussion of the above-nenti oned
notion for sumary j udgnent. ™

During the pre-hearing conference call, | stated that it appeared
froma review of the noving and opposi ng papers that the Enpl oyer nay have
misunder st ood the concept of body count as set forth in the Board s Decision

inTriple E Produce Gorporation, supra, 16 ARB No. 14. | specifically |eft

it open for the Eployer to clarify its concept of body count before |
rendered ny decision. As wll be discussed infrain ny anal ysis of the peak
objection, the Enpl oyer failed to take advantage of this opportunity.

During the hearing, | granted the UFWnotion for sunmary j udgnent
regarding peak and | disnssed the peak objection. (See Tr. MI1:1-3.)% |
wll set forth ny reasons for dismssing the peak objection infrain the

anal ysi s.

"This pre-hearing conference call was recorded but it has not yet
been transcribed and | find there is no need to have it transcribed for
purposes of resol ution of the peak questi on.

“References to the Reporter's Transcript are noted herein as "Tr."
fol l oned by the vol une nunber in Ronan nuneral s and the pages nuniers in
Arabic nunerals. Because two different reporting services were used,
initially there were two volunes M and M1. Hwever, the Glifornia
Reporting Alliance issued corrected pages which reflect that they began their
reporting of the hearing on July 1, 1991, wth Wolune MI11. | have inserted
in each of the 17 vol unes the corrected facesheet where appropriate. This
neans that the vol unes are nunibered | through XM 1.

8



Al parties were represented at the hearing and were given full
opportunity to participate in the proceedings, including exanining w tnesses®
and filing briefs.

1. BMOENARY RLINGS

Bef or e di scussi ng speci fic testinony and naki ng ny findings of fact, it
is first necessary to reconsider several of ny rulings. The foll ow ng
represents ny final rulings on six evidentiary questions which | addressed
duri ng the heari ng.

A The Testinony of Jesus Medi na and A ej andra Medi na

The two prinary questions raised by the testinony of M. and Ms.
Medi na are first whether, in the absence of established URWresponsibility for
events on June 24 at Turner Ranch, it was inappropriate for ne to have
stricken their testinony regardi ng those events. The second issue i s whet her
| was correct in refusing to hear testinony concerning offers of proof in
whi ch no agricultural enpl oyees were either present or alleged, based upon
specific representati ons, to have heard about the al |l eged misconduct which
occurred outside their presence. This raised the "snall plant doctrine" which
the Enpl oyer asserts is nandatory National Labor Rel ations Board (N.RB or
national board) precedent to be folloned by this Board.

Bouring that portion of the heari ng when Board agents testified, they
were represented by an attorney fromthe General Gounsel's office. The record
incl udes the testinony of 22 wtnesses cal l ed by the Ewpl oyer, 12 wtnesses
called by the UPWas well as the various exhibits referred to in Footnote 4.



1. UPWResponsi bility

| struck M. Medina s testinony regarding events of July 24th at
Turner Ranch because his testinony did not indicate that the UPNwas
responsible for the field rushing and all eged threats. (Tr. 1:8L.) M review
of the Board's DecisioninT. Ito & Sons Farns (1985) 11 ALRB Nb. 36 indi cates

that ny ruling was in error. The Board there set aside an el ection based in
part upon strikers engaging in certain msconduct even prior to the union's
invol venent. (Id. at p. 19.) Uoon reconsideration of ny ruling striking the
testinony of M. and Ms. Medina regarding events at Turner Ranch on July 24,
| shall consider their testinony wth regard to those events.

2. Sl Rant Doctrine

During the course of the hearing, | struck certain testinony and
declined to hear other testinony unl ess there was a showng that the all eged
msconduct or threats had occurred in front of eligible Ace agricul tural
enpl oyees or there were sone basis upon which | coul d reasonabl y concl ude t hat
the al |l eged msconduct or threats were communi cated or di ssemnated to
el i gi bl e enpl oyees.

The Enpl oyer cited a nuniber of decisions including Triple E
Produce Qoxrporation v. Agricultural Labor Relations Board (1983) 35 Gal.3d 42
and Lhited Broadcasti ng Gonpany of New York (1980) 248 NLRB 403 in support of

his assertion that the Board should followthe "snal|l plant doctrine" which
presunes that threats nade to workers nay reasonably be expected to have
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been di scussed and di ssemnated anong al | enpl oyees. (See Tr. M1:152-168.) |
heard addi tional argunent fromthe UPFWand the Epl oyer the fol |l ow ng hearing
day. (Tr. MI1:4-28.) | ruled that the ALRB has not adopted the presunption
that threats are wdely dissemnated anong the el ectorate wthout sone show ng
of actual discussion and/or dissemnation of such threats to eligible workers.
In addition, several of the cases cited by the Enpl oyer are distingui shabl e
fromthe record in this case.

I can find no ALRB deci si on whi ch has adopted the presunption that
athreat is autonatically dissemmnated. Rather, Board decisions seemto
require a factual determinati on of whether threats were wdespread. See for

exanpl e Triple E Produce Gorporation (1991) 17 AARB No. 15 where the Board

suggest s that whether a general atnosphere of fear and coercion exists depends
upon the particul ar circunstances of a case. The Board in referringto T. Ito
& Sons Farns (1985) 11 ALRB Nb. 36 enphasi zed that therein the threats were

w despread, directed at a large portion of the voting unit, were repeated y
nade, all wth the purpose of coercing workers to join the strike or, on the
day of the election, to vote for the union. (Id. at p. 10 of fn. 4.) The

Board in Triple E Produce Qorporation, supra, 17 ARB No. 5, al so discussed in

the sane footnote its decision in Ace Tonato Conpany, Inc./George B Lagorio

Farns (1989) 15 ALRB No. 7 where there was a pattern of actual, and not just

t hreat ened vi ol ence, and where the misconduct of union supporters.

11



was rej uvenated right through the balloting process. (lbid. at p. 10, fn. 4.)
The NLRB cases are al so distinguishable. For exanple, in Lhited
Broadcasti ng Gonpany of New York (1980) 248 NLRB 403, there was a snal|l unit,

asnmall nargin of victory and a threat to blacklist a particul ar enpl oyee. In
contrast, the record in the instant natter reveals a large nargin of victory,
alarge unit covering a nunber of fields in San Joaquin Gounty and, as wll be

discussed infra, there is no finding that a union organi zer or agent nade such

a serious threat.

In Sandard Knitting MIls, Inc. (1968) 172 NLRB 1122, enpl oyer

misconduct was i nvol ved whi ch occurred shortly before the el ecti on and
included outright threats of plant closure and | oss of benefits as a penalty
for unionization. In addition, the nakers of these threats were persons in
positions of substantial authority. Inthe unit of 3,000 enpl oyees, the
nargin of victory was only 17 votes (or at nost 21 votes). Further, in
addition to the likelihood that word of the incidents was broadcast, there was
adirect indicationinthe record that such dissemnation actual |y occurred.
(Id. at p. 1122-1123.) Again this case is distingui shable fromthe record in
the instant natter. Nor do other N_.RB decisions cited by the Enpl oyer require

adoption by this Board of a presunption of di ssemnation.

“I'n Sav-On-Drugs, Inc. (1977) 277 NLRB 1638, there was a snal |
workforce (the unit was 38 enpl oyees), there were threats of |oss of
enpl oynent nade by union representatives if they did not sign uni on nener ship
applications, there was a threat that
(continued. . .)
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Areviewof the cases cited by the Enpl oyer in support of its
presunption of dissemnation indicates that those cases are distingui shabl e
and certainly do not suggest any strong policy considerations for the adoption
of such a blanket rule which would so easily result in the setting aside of
uni on W ns.

For the above reasons, | uphold ny ruling declining to adopt the
presunption of dissemnation or snall pliant doctrine urged by the Enpl oyer.

Y. . .continued)

the enpl oyer woul d cooperate wth the union in carrying out the threat of |oss
of enpl oynent, and the threats were voi ced at the store during working hours,
id at p. 1646; in Sears Roebuck de Puerto Rco, Inc. (1987) 284 NLRB 258,
there was an enpl oyer threat, the el ection was close (91 for and 116 agai nst)
and the threat was of a plant close down; in Seakhouse Meat Gonpany, | nc.
(1973) 206 NLRB 28, the tally showed out of 7 ballots that 4 were cast for the
union and 3 were against the union indicating a very small unit as well as a
close nargin and the threat was of bodily harmand death nade to a 16-year-ol d
enployee; in D& D DOstribution Gonpany v. National Labor Rel ations Board
(1986) 801 F.2d 636, the court of appeal s enforced an NLRB order agai nst an
enpl oyer who had coomitted unfair | abor practices and held that the snal |l shop
doctrine whi ch enabl es the national board to infer enpl oyer know edge of union
or pro-union activities where the nuniber of enpl oyees in the workpl ace is
snal | was appropriately applied by the admnistrative | aw judge and the

nati onal board whi ch found enpl oyer know edge of the di scrimnatee s union
activities. The court indicates that "the essence of the small plant doctrine
rests on the viewthat an enpl oyer at a snall facility is likely to notice
activities at the plant because of the cl oser worki ng envi ronnent between
nanagenent and labor" id. at p. 641, fn. 1, in Janes Lees and Sons Gonpany
(1961) 130 N-RB 290, there were serious threats of plant closing nade I n
nunerous statenents and conduct by a nunber of responsibl e groups and
individuals; in Chateau de MIle, Inc. (1977) 233 NLRB 1161, enpl oyer unfair

| abor practices in one unit were well known at another unit because of conmon
| abor relations policies and conmon supervi sion and an interchange of

enpl oyees as well as a pre-el ection neeting of enpl oyees fromboth units; and
in Aa Living Genters Gonpany (1990) 300 NLRB No. 119, a union victory was
uphel d i n part because the conduct conpl ai ned of by the enpl oyer was not
destructive of enployee rights (ibid. p. 4).
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B. Testinony Regarding Subjective Feelings or Reactions

h the first day of the hearing | was presented wth the question
of whether testinony regarding the subjective reaction (for exanpl e, fear) of
the wtness or of other workers about whomthe wtness was testifying woul d be
admssible. The Enpl oyer cited the Galifornia SQuprene Qourt decision in
Triple E Produce Gorp. v. Agricultural Labor Relations Board, supra, 35 Gdl.3d

42, for the proposition that such testinony was not i nadmssi bl e hearsay. |
reviewed the decision and rul ed that such testinony was admssi bl e.

I have now reconsi dered and | amhereby reversing that ruling.
Therefore in reviewng the testinony, | shall not consider testinony that
either the wtness or other coworkers were afraid or had sone ot her subjective
reaction to alleged threats or all eged nisconduct.

The IHEin the recent Board Decision in Triple E Produce
Gorporation (1991) 17 ALRB No. 15, correctly interpreted what the Gilifornia
Suprene Gourt intended in Triple E Produce Gorp. v. Agricultural Labor

Rel ations Board, supra. He concluded that the Gilifornia Suprene Gourt hel d

that such subjective testinony was rel evant only to the question of whether
"statenents nade to a handful of enpl oyees may reasonably be anticipated to
reach a larger part of the work force." (SeelHDat p. 6.) The IHE

expl ained that the court in Triple Edid not treat the subjective testinony as

generally rel evant to an
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out cone-determnative standard. Qherw se he woul d be required to ignore the
Qourt's clear statenent that:

[in] assessing the effect of [a] threat, we do not inquire into
the subjective individual reactions of a particul ar enpl oyee but
rather determine whether the statenents, considering the

ci rcunstances surrounding their utterance, reasonably tended to
create an at nosphere of fear and coercion. 35 CGal.3d at 55
(IHEDat p. 6.)

He added that the ALRB has declined to read Triple Ein the nanner
sought by the Enpl oyer. He cited the Board' s decision in Agri-Sun Nursery

(1988) 13 ALRB No. 19 where the Board relied upon the Suprene Gourt case in
Triple Etojustify its disregarding testinony about the reactions of
i ndi vi dual workers.

The Investigative Hearing Examner's ruling was uphel d by the

Board in Triple E Produce Qorporation (1991) 17 AARB No. 15 where the Board

affirned his conclusion that the enpl oyer failed to establish an at nosphere of
fear and coer ci on.

Nor does the NLRB use this type of subjective testinony in
det ermini ng whet her an el ection shoul d be set aside. For exanple, the NRBin
a deci si on uphol ding an el ection won by a union affirned the fol | ow ng
statenent of applicable |aw by the admnistrative | aw j udge:

h the contrary, the Board ' has consistently taken the vi ew t hat

w ongdoers cannot be the beneficiaries to the wongdoi ng
irrespective of who the wongdoers were.' (Gte omtted.) Mreover,
acontrary result inthis case woul d run counter to the | ong

establ i shed principle that the subjective reactions of enpl oyees are
irrelevant to the question of whether there was, in fact,

obj ect i onabl e conduct .

(Berson Hectric Gonpany (1980) 274 NLRB 1365 at 1370.)
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(See also National Labor Relations Board v. Southern Heal th Gorp. (1975) 514
F.2d 1121, 1126; Hcona Industries, Inc. (1989) 296 NNRB Nb. 69 at p. 4;
Hectra Food Michinery, Inc. (1986) 279 NLRB 279 at p. 279, fn. 8 and p. 280;
N.RB v. Gssel Packing Gonpany (1969) 71 LRRM 2481 at p. 2493.)

Inlight of the above-cited cases, | wll not consider such
subj ective testinony i n determni ng whet her based upon an obj ective standard
the el ection shoul d be set aside.

C Mdeo Tapes Taken by San Joaquin Gounty Sheriff's Depart nent

| granted the UFWs notion to admt into evidence video tapes
taken by the San Joaquin Sheriff's Departnent regarding strike activity on
July 31 and August 1 (LA 20), on August 3, 4 and 5 (U 21), and on August
7, 8and 9 (LA 22). (See Tr. XM1:23.) The purpose for these video tapes
is to showthe general quality of the strike even though only sone of the
video tapes were taken at Ace fields. The Enployer stipulated as to the
authenticity of the tapes. (Tr. XM1:24.)

| viewed each of these four tapes (including EX17) intheir
entirety and I found no obj ectionabl e pi cketing activity nor did | observe
anything in those video tapes whi ch woul d suggest the type of misconduct which

could result in setting aside this el ection.

Bas an exanple, | will not consider testinony by Jesus Medina that he
was afraid. (See Tr. 1:58; 1:104.) There were nunerous ot her instances where
| erroneously admtted this type of subjective testinony.
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D Eployer's Request to Take Administrative Notice of the Enpl oyer's
Motion for Reconsideration of the Board' s Decisionin Triple E
Produce Gorp. (1991) 17 ARB No. 15

n Decenber 13, 1991, the Ewpl oyer submtted a witten request that
| take admnistrative notice of its notion for reconsideration in Triple E
Produce Qorp., supra, 17 ALRB Nb. 15. However, the Board denied the Enpl oyer's
noti on on Decener 19, 1991.

E Ewl oyer Assertion That It Vés Deni ed Due Process

O July 2, 1991, | specifically stated on the record that begi nni ng
onJuly 22 1 wanted a list of wtnesses who would be called and that parties
serve subpoenas if necessary. | further stated that begi nning the 22nd of
July I was going to be nore strict as tothe list of wtnesses and require
that the |isted wtnesses be put on absent good cause. (Tr. 1X98.) Wien the
heari ng reconvened on July 22, 1991, | asked Enpl oyer counsel on the record
how nany nore wtnesses he would call to conplete his case. | was advi sed by
Enpl oyer counsel that there were eight nore wtnesses. | was literally
guaranteed that the Enpl oyer's case would be over no later than July 25. (Tr.
X:104.)

It is, therefore, inaccurate to suggest that the Enpl oyer was not
on notice that stricter guidelines to conpl ete the Enpl oyer' s case woul d be
enforced beginning on July 22. Qe the Ewpl oyer nade the representati on t hat
he had ei ght nore wtnesses, | held the Enpl oyer to that nunier.
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A the conclusion of the hearing day on July 25, 1991, the
Enpl oyer advi sed ne that two of their schedul ed wtnesses, Bren Avilas and
FH del Mreno, were unable to be there. Athough | held the hearing open for
an extra hour, they did not appear. (Tr. X11:123.)

The Enpl oyer al so asserted on July 25, 1991, that it
wshed to call Bren Bargjas as its own wtness. | responded that it was too
late and that the Enpl oyer coul d have subpoenaed Baraj as, The heari ng began on
Novenber 1, 1990, and the Enpl oyer had 13 hearing days through July 25, 1991,
to subpoena and present wtnesses. | remnded counsel for the Enpl oyer that |
had requested on July 23 the nunber and identity of wtnesses who woul d be
testifying in order to close the Ewployer's case. That list did not contain
the nane of Bargjas. (Tr. X11:4-5 8, 37, 122-125.) Wen the Epl oyer
attenpted to put on a wtness on the 14th day of hearing, | denied his request
todoso. (Tr. XV.1-2 and X 11:38.)

Based on the above, | find that the Enpl oyer was not deni ed due
pr ocess.

F. i ni on Testi nony

| have reconsidered ny rulings excluding testinony that soneone
was angry, that a vehicle was driven fast, or an object was thromn wth
certain force. | find that Evidence Gode section 800(b) clearly allows | ay
wtnesses to give that type of opinion testinony and | did consider such

t esti nony.
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Throughout this decision | have noted the specific transcript references,
and have often quoted certain portions of testinony, upon which | have relied
innaking ny findings. Uon the entire record, including ny observation of
the deneanor of the wtnesses, and after consideration of all the evidence and
the parties' post-hearing briefs, | nake the followng findings of fact and
concl usi ons of |aw

1. HNINS G- FACT

A Jurisdiction
The parties stipulated that the Enpl oyer is an agricul tural
enpl oyer as defined by Labor de section 1140.4(c) and that the ULFWis a
| abor organization as defined in Labor Gode section 1140.4(f). (Tr. 1:9.)
B Background
Throughout the hearing the Enpl oyer asserted that the UPWwas
responsi bl e for the strike as well as for all of the alleged misconduct
including various threats, violence and other forns of coercion. n the other
hand, the UPWVnaintained that it did not take over the strike until late in
the norning on July 26. The Lhion further contends that even after it took
over responsibility for the strike the conduct of the picketers and Lhion
supporters was rel atively peacef ul .
These questions concerning Lhion responsibility are inportant in
assessing what standard is to be used in anal yzing the al |l eged i nci dents of
msconduct at the various fields, the Labor Ganp and at other areas in and

around Sockton. The
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standards for eval uating party conduct are nore stringent than those used in
assessi ng third-party conduct. ®

Each side cal l ed several wtnesses to testify about the inception
of and responsibility for the strike. Mny of the neetings of workers |eading
up to the strike occurred at Mithews Road | abor canp (hereafter Mithews Road
or |abor canp) | ocated on the outskirts of Sockton. Mbst w tnesses
testified that the first neeting of the workers at Mt hews Road occurred on or
about July 20 and | so find.® The workers who attended this neeting of July
20 were residents of Mithews Road Labor Ganp as wel | as anot her | abor canp
close by and were enpl oyed by either Triple E Ace or San Joaquin, the three
tomato growers affected by the strike.

1. Epl oyer Wtnesses

Jesus Medi na worked as a tonat o checker for Earl Hal |l Labor
Gntractor which perforned services during July and

®These two standards will be discussed in detail in the Analysis
section, infra

“BEach tine | have discovered that there is a nisspelling of the nane of
afield, apersonor place, | shall spell it correctly in the body of the
decision. An exanple is Edel fonso, erroneously spel | ed Edel fonso in sone
transcripts.

Bas will be discussed infra, | have considered portions of the hearing
in Triple E Produce Grporation (1991) 17 ALRB No. 15 whi ch have been
i ntroduced by the Enpl oyer as an attachnent to its Post-Hearing Brief for
pur poses of i npeachi ng Lhion organi zers Bren Baraj as and Augustin Ramirez.
These portions suggest that the first neeting at the | abor canp nay have
occurred on July 19. | find that any discrepancy in the date of this first
workers' neeting does not affect ny findings of fact or conclusions of law |
have declined a request to consider a nunier of volunes of Triple E
transcripts regarding the testi nony of Fanci sco Naranjo as bel ng renot e,
bur densone and not hel pf ul .
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August for Ace. Eduardo Gonez was his crewchief. Mdinalived in the

Mit hews Foad Labor Ganp. He testified that a neeting of workers occurred on
July 20, a Thursday, at Mithews Road. Gertain unidentified peopl e were
distributing papers and there were approxi natel y 50 peopl e there includi ng
workers fromSerra Msta Labor Ganp which is also located in the S ockton
area. (Tr. 1:17.) Herecalls two speakers, Luis Magafia and Eren Bargjas. He
had known Magafia fromprior encounters.

Magafia addressed the group and spoke about the need for workers to
form a coomttee to request a raise from Triple E Ace and San Joaquin.
According to Medina, the workers only wanted to have a conmttee wth Luis
Mgafia. (TR 1:21.)

Baraj as was introduced as a representati ve of a | abor organization
and asserted that workers woul d have a better chance wth the Lhion than wth
Mgafa. (Tr. 1:26.) Ater Barag as spoke, Mgafia said that the persons
present should decide if they woul d rather have Magafia or Bargjas talk to the
conpanies. Barajas responded that it was up to the peopl e to decide. Mgaia
then stated that the peopl e shoul d deci de which of the two was to go to neet
wth the tonato growers. At that point nost of the workers in a loud voi ce
said that Luis Mgana should go first. (Tr. 1:2526.)

Sonewhat |ater in that neeting, Medina accused Migaiia of havi ng
failed inthe prior two years of successfully negotiating a raise for the

tomato workers and inplied that Magafia mght have been bought off. At that
point all the peopl e
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"Jjust started totell netogotohell.” (Tr. 1:29.) Mdina went hone before
the end of the neeting. He testified that during the neeting it was agreed
that Mygaia woul d | ead a coomittee to neet wth the three conpani es on Fiday
and if the conpanies did not agree to a rai se there woul d be a work st oppage
on Mbonday, July 24. (Tr. 1:33.)

Medi na al so recall ed on direct examnation that Barg as did
predict that the coomttee was going to fail and that the Uhion had nore
strength than the coomttee. (Tr. 1:32. )¥

Medi na renentered that the |eaflets which were distributed to the
houses indicated that the purpose of the neeting was to go and ask for a raise
for the tomato pickers. (Tr. 1:23.) He stated that Mgafia had the backi ng of
all the workers. (Tr. 1:32.) Inaddition, it was Mugafa who suggested t he
wor k stoppage on the 24th shoul d the enpl oyers deny the request for a raise.
(Tr. 1:33-34.)

According to Medina, Luis Magafia seened to be in charge of the
work stoppage (the first day no one called it a strike). (Tr. 11:31.)

He stated that at sone point during the strike the coomttee of
wor kers was di ssol ved and ot her coworkers who were supporters of the strike
said that the workers now bel onged to the thion. (Tr. 1:135.) This is further

evidence that it was the coomttee whi ch began the strike.

®'n discussing testinony | nay refer to direct examnation as "direct,"
Cross-examnation as "cross" and redirect exammnation as "redirect."
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A though Mdina s testinony wth regard to certain events was
rather vague, the above testinony was fairly straightforward and
credi bl e. ®

Tom@uido, the general nanager of Triple Ein 1989, stated that
Bargj as had been in a group of some 70 workers including Luis Magana who had
net at Triple E offices wth himon or about July 20 or 21. Barag as had
i ntroduced hinsel f by nane but not as a UPNrepresentative. It was later that
he becane aware Bargjas was in fact a UFWorganizer. (Tr. MI1:24.) Qido
testified that on July 26 the UPNtook over the strike at Triple E  (Tr.
MI1:27.) Thisis consistent wth the Lhion's position.

Dean Janssen testified that he is nowand was the general nanager
for Ace in 1989 and that the work stoppage began on July 24 and ended after
the el ection conducted on August 10. He recalled that 6 to 10 Ace workers
cane to the Ace office on July 20 or Fiday, Juy 21. Luis Mgaia, Jose
Andrade and Bren Baraj as spoke. There was no nai n spokesnan and he cannot
renener who spoke first. (Tr. MI1:52, 53.) Soneone fromthat group said
that they were there to represent pickers who wanted an increase of 10 cents a

ticket. This conversation lasted from3-5 mnutes. (Tr. MI:54-55)%

et her the UPWwas responsi bl e for events at Turner Ranch on July 24
w | be discussed further infra

2| note that Janssen' s description of Bren Bargjas did in fact seemto
describe Baragjas. H also described Luis Mgana as being shorter than

Barajas, having a simlar, fairly nuscul ar
(continued. . .)
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Janssen did say on cross that Barajas had not introduced hi nsel f
by nane but he knew himfromthe strike in 1983 and activities in subsequent
years. However, Janssen coul d not pinpoi nt anythi ng whi ch Bargj as sai d.

It seened clear that Barajas was not a |l eader of this group
assumng that he was in fact present. (Tr. X11:94.) Janssen stated that
Migana had been active prior to 1989 in | abor unions or groups other than the
UFW In fact, during the neeting, Mgana said that the group was representing
Ace workers.  (Tr. X11:90-92.)

2. LPWWt nesses

Board agent Ed Perez testified that he had been enpl oyed by the
Agricultural Labor Relations Board (hereafter ALARB) for 16 years. He had
spoken wth Migaiia on or about July 24 and Migana tol d hi mthat Mgania was
leading the strike. He testified that Mgafia was in charge of a coomttee
(sonetines referred to as "Comte") which was a group of farmworker residents
of Spckton which acts like a union. Mgafia was the president of that group
and had been active wth this coomttee since 1980 or 1981. (Tr. X\ 174-
175.)

Perez testified that he was present at the last official act of
that coomttee which until then had been in charge of the strike. This |ast
official act was a neeting of the coomttee, including Mgana, wth Nate
Esfornes, the head of

(. .. conti nued)
build, wthout a beard in 1989, and having cl earer skin than did Baragj as.
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Triple E on July 26. The neeting occurred at the staging area by the side of
aTriple Efield knonn as Mriposa Ranch at about 10 or 11 am Pesent at
this neeting were Magania and Baraj as, as well as workers fromAce Tonat o,
Triple Eand San Joaquin. (Tr. XV 128.)

Followng this neeting wth Esfornes, Migafa tol d Perez that
Magaiia woul d no | onger be the contact person as the workers had voted and the
UFWwas now the representative of the workers. (Tr. X\ 128-131.)

According to Perez, Migafia was not at any tine a UPW
representative. (Tr. XV 129-133.)

Bargjas then tol d the assentl ed workers at the staging area at
Miri posa Ranch that the UPWwoul d take over the strike but that the workers
had to foll owa code of conduct. Barajas then began to pass out UFW
aut hori zation cards, and workers fromthe three conpani es signed themon the
spot. Sone of the workers hel ped Baraj as pass out these cards, but Mgafia di d
not. (Tr. X\ 132-133.) n cross-examnation, Perez recal | ed that he t ook
back certain ALRB el ection, access and unfair |abor practice forns from Mgafna
and gave themto Bargjas. (Tr. X\V:157.) He testified that he was not aware
of any other efforts by the UPNto organize Ace prior to July 26.

Perez was a very credible wtness who careful ly testified, did
not vol unteer infornation and declined to speculate. He was caimin his

responses both on direct and
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cross. A though he was sonewhat hazy on dates, his nenory of the events was
excel lent and | have credited his testinony. %

Bren Bargjas testified that in July and August of 1989 he was a
UFWorgani zer. Frior to the beginning of the July 24 strike at Ace, Triple E
and San Joaquin, he attended a neeting on July 20 of workers at Mt hews Road
at about 6 p.m UWPWvice president Dolores Hierta had asked himto attend
this neeting to which she had been invited by a worker but was unabl e to
attend. (XV5-6.) Qose to 100 peopl e were present, nost of whomlived at the
| abor canp.

Migafia conducted the neeting and introduced Bargjas as a
representative of the UFW (Tr. XV:5-7.) Mgana was the nai n speaker and the
topic of conversation was getting a better price for picking buckets of
tomatoes. A the end of the neeting, the workers voted to strike the three
tomato growers for araise if negotiations failed. (Tr. XV 8.)

During that neeting Bargjas told the assenbl ed workers that a
strike was not recommended and it woul d be better to organi ze and bring the
Lhioninsothat it would not be necessary to strike year after year. (Tr.
XV 9.) Wien the enpl oyees decided to strike, he wshed themgood | uck. The
enpl oyees then forned a coomittee which would go to the three growers to

negoti ate a wage increase. The nenbers el ected to the coomttee

“BX 17, the (hal lenged Ballot List, refreshed Perez' recol | ection that
the Ace el ecti on was conducted on August 10, not August 4, which was the date
of the Triple Eelection. (Tr. XV 165.)
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i ncl uded Luis Magana, |1defonso,® Guillerno Perez, and Mrtin.# The conmittee
agreed to first neet wth Nate Esfornes since Triple Eis the biggest tonato
grower and general ly sets the wage scale for the area. (Tr. XV 9-12.) Toward
the end of this neeting, workers asked Barajas if he woul d acconpany t he
conmttee nentbers to the neeting wth Triple E Bargjas testified he told
themhe would go but not as a Lhion representative. He testified that he did
not attend the neeting wth Ace. (Tr. XV 14.)

O July 24 inthe norning, Bargas went to Mrada Lane, a Triple E
Ranch. He was told earlier that norning at Mithews Road that there would be a
strike at Mrada Lane. (Tr. X/ 14.) Baragjas testified that he stayed at
Mbrada Lane Ranch the entire day and did not go to any Ace field on July 24.
Wien asked on direct why he was there at Mrada Lane, he testified that he was
wat ching to see what the peopl e were doi ng and how the cormittee was
conducting the strike. Wen asked why he was doing that, he credibly
testified that it was because he knewthat the coomttee did not have the
experience to run a strike and that the Lhion did not want to see things get
out of hand. (Tr. X/ 15-17.) | note that Enpl oyer counsel stated that this
wtness had quite a bit of recall and that the wtness was testifying in a

very cal mnanner as he did throughout nost of his testinony. (Tr. XV 15.)

_ “A though |1 defonso s | ast nane was never established in the record, |
find he was a nenber of Mgana' s commtt ee.

# find that Mrtin's last nane i s \lega based on other testinony in the
recor d.
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According to Bargjas, the coomttee and Magafia were in charge of
the strike on July 24. He left Mrada about 3:30. (Tr. XM1:18.)

h July 26, he left his home in Mdesto and arrived at the
Miriposa Ranch at about 11 am He stayed there until about 3:30 or 4:00.
There were Ace workers present as well as workers fromTriple E and San
Joaguin. He estimated the total nunber of workers there as about 700 or 800.
(Tr. X19.) The coonittee was neeting wth Nate Esfornes regarding the
raise. Followng the neeting, he was told by Ildefonso that the coomittee did
not get the raise. A that point Ildefonso got up ontop of a van as did
Barajas. |ldefonso told the workers that Triple E refused to grant themthe
rai se and he reconmended that the UPNtake over the strike. Barajas then told
the workers that the UFWwoul d take over the strike if all the workers agreed.
Then everybody said yes. Barajas then explained the rules of the strike
i ncludi ng no viol ence, no al cohol, and that everyone had to behave. This
testinony cane out in a very logical manner and was credible. (Tr. XV.19-24.)
Wen he asked whet her the workers were ready to bring in the Lhion and have an
el ection, the answer was yes. He passed out authorization cards and nany of
those cards were signed by Ace workers and were then given to the ALRB for the
showng of interest. He testified that he did not ask any Ace workers to sign

aut hori zation cards before that tine on July 26.
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He also testified that the first tine that he went to an Ace field
was after the Triple E el ection conducted on August 4. (Tr. XV 27.)

Bargjas did not renenber that the UPWnade any | eafl ets during the
strike. However, he did recall that the coomttee nade | eafl ets near the tine
when the strike started and actual | y saw sone of the |eafl ets before July 24
at French Ganp. M inpression was that this testinony was not rehearsed as he
was answering spontaneously. (Tr. XV:41.)

He testified that he was in charge of the strike and that his
assistants during the strike wth their dates of arrival to Sockton were as
follom Jose Mrales (arrived 7/27 or 7/28); Augustin Ramrez (arrived on
7/27); Zeferina Perez Garcia (arrived around 7/26); and BErael Edesa (arrived
the first days of August). (Tr. XV:47-49.) As wth much of his testinony, he
denonstrated a good nenory in response to this set of questions.

During cross-examnation Baraj as general |y testified in a nanner
consistent wth his testinony on direct. Though he was general |y a responsi ve
wtness on cross as well as on direct, he woul d occasional |y testify in a

® However, the instances of argunentative

sonewhat ar gunent at i ve nanner .
testinony were relatively rare, and for the nost part he nade a good faith
effort to respond to questions on cross-examnati on. Throughout his testinony

he nani fested a good nenory and was quite

e, for exanple, Tr. XV 56, |ines 18-25.
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articulate ingiving his answers. | wll briefly discuss bel owthose areas
covered in the cross-examnation which mght differ sonewhat from his
testinony on direct.

The Enpl oyer in its post-hearing brief attached excerpts fromthe
Triple E hearing concerning the testinony of Barajas and Augustin Ramrez and
requested that | take admnistrative notice of such excerpts. | have decided
to take such admnistrative notice and | find that the testinony of Barajas
during the Ace hearing is generally consistent wth the cited passages of his
testinony inthe Triple E hearing wth sone rel atively minor variations.
These variations are attributable, inny view to the fact that his testinony
at the Triple E hearing was given in Qctober 1990, sone 9%2nonths prior to his
testinony in Ace. There is no doubt that his ability to recall would be
fresher and crisper at the Triple E hearing than at the instant hearing.

Sone exanpl es of the relatively mnor inconsistencies are as
follow Inthe Ace hearing he did not recall attending a neeting of the
commttee subsequent to the neeting of July 20 and the neeting wth Nate
Esfornes. However, inthe Triple E hearing, he apparently testified that he
did attend a second neeting of the coomttee which was held after the first
commttee neeting. In addition, it appears that the first coomttee neeting
nay have been held on July 19 rather than July 20. A though he denied during
the Triple E hearing that he had any official role as a UPNrepresentative, he
didindcate that he
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told the workers at this second neeting that he would go to the picket |ine on
the 24th and try to give advice to the workers or try to control the people if
they were breaking rules. It is interesting to note that this second neeting
was run by Mygafa arid it does not appear that Barajas had any | eadership
role. It appears he was there nore as an advisor. (Triple E Hearing, Tr.

X 18-19.)

Anot her minor di screpancy has to do wth Barajas' testinony in
Triple Ethat followng his presence on the picket line at Mrada Lane on July
24, he then attended a neeting of workers directed by Mgafia where he did
rel ate sone of the things he sawon the picket line that day. During the Ace
hearing, he did not recall attending a subsequent neeting. During that
neeting, according to his testinony in Triple E he recormended that the
workers not have beer at the picket line and he told the workers he had seen
beer on the picket line. A that point Mgafia junped up and tried to push him
out of the neeting declaring to workers they did not need Barajas to be telling
themhowto conduct the strike. Mgana asked himnot to tal k any nore.
However, Barajas did tell the workers to stay away fromthose ki nds of
problens. He then told the workers that if they needed the Lhion they woul d
know howto find the Lthion. Shortly after he left the neeting, sone of the
peopl e went after himand asked himnot to | eave and not to pay attention to
what happened. He then left the neeting but told themthat he woul d be around

the next day in case they needed hi mfor anything.

31



He also testified that he went to the picket line on July 25 at
Mrada Lane. He did not observe the workers wearing any type of insignia
(Triple EHearing, Tr. X 26-32.)

Next the Enpl oyer cites inthe Triple E transcripts additi onal
testinony regarding the first neeting of the coomttee held on July 19.
During that testinony Barajas stated, consistently wth his testinony during
the Ace hearing, that there was discussion at this first coomttee neeting of
a 10 cent per bucket raise as well as having nore dunpers on top of the
trucks. In addition, there was a discussion of a plan to present to the
conpani es and then to have another neeting after that to nake their decision
of what to do. (Triple E Transcripts, X 162-163.)

Later during cross at the Triple E hearing regarding the second
cormittee neeti ng whi ch di scussed what had happened at the neeting wth
Esfornes, Bargjas testified that he was present and he did nention songt hi ng
about signing cards. However, ny reviewof that transcript excerpt indicates
that he testified that after the workers decided to go on strike, he did nake
a recomrmendation that a strike was not the best thing to do and that rather
they shoul d ask the Lhion to go sign cards and then naybe sonethi ng better
woul d happen. (See Triple E Transcripts, X 173-174.)

Fnally, the Bwloyer cites to the passage in the Triple E
transcripts where during cross-examnation Barajas testified that on

July 24 he believed that workers left the

32



Mrada Ranch at about 2:00. He then testified that he went back to the Mrada
Ranch on July 25. In the Ace hearing, his nenory was not clear as to where he
vent on July 25.

G ven the passage of tine between the two hearings, | find that
the above mnor discrepancies in his testinony at Ace conpared wth his
testinony at Triple Edo not affect his credibility.

During cross-examnation in this hearing, he asserted that he
had no conversation in July of 1989 wth Dol ores Hierta regardi ng organi zi ng
in San Joagui n Qounty. ®

In describing the first neeting of July 20, he referred to
pesticide skits invol ving Mgafia and Mygafia s friends whi ch lasted an hour.
The actual neeting during which the workers el ected a coomttee and deci ded to
strike occurred after the skits. (Tr. XV 55-58.)

The first tine that he net wth Mgafa in 1989 was on July 20,
the day of the coomttee neeting. (Tr. XV 67-69.)

During the neeting of July 20, although he was
i ntroduced by Magaiia as a UPWrepresentative, Barajas stated that he was not
wearing any UPWbuttons or his UPNshirt that day. Nor did he have a clipboard
or notebook wth UPWnaterial s including authorization cards wth himat the
neeting. In fact, he did not pass out UPWcards or other Lhion naterial s at
that neeting. (Tr. XV 72-79.)

®The parties stipul ated that Barajas was a UPWorgani zer in 1989.
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Regardi ng the conposition of the coomttee, he recall ed that
Il def onso was a coomittee nenfber and worked at San Joaquin.  (Tr. X\V-.70.)
Quillerno Perez and Mrtin \Vega, neners of the coomttee, worked for Ace
Tonat o.

Bargj as testified that he did not believe that Giillerno Perez was
present when the coomttee net wth Triple E  The only conment that Baraj as
nade at that neeting was that the workers deserved a raise. It was Mgana who
nade the presentation to Triple E

Athough he testified that he did not attend any further neetings
wth the coomittee, | wll, based upon the transcript of the Triple E hearing,
find that subsequent to the neeting wth Triple Eon July 24 he did attend a
neeting of the coomttee where the results of that neeting wth Triple E were
di scussed. However, as stated earlier, | do not find that he intentional |y
omtted this fact nor do | find that this inconsistency inpairs his testi nony
or credibility.

He testified that there were no UFWorgani zers or agents
present on July 24 at Mrada Lane.” He specifically testified that
nei t her Pabl o Segovi ano nor John Aguirre were working for the UFWat t hat

tine. Hs answers were crisp and responsi ve.

“Barajas said that the fol l owng peopl e were not present: Zeferina Perez
Grrcia, Augustin Ramrez, Pabl o Segovi ano, Fancisco Juarez, A berto Gnzal es,
Lupe Gastillo, John Aguirre and M ctor Gnacho (or Ganacho). There were
several other nanes nentioned that Barajas was not famliar wth. The URWs
position is that none of these peopl e were UFWagents except for Zeferina
Perez Garcia and Augustin Ramrez.
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In answer to a question of how nany crop nanagers the URWhad
statew de during the sunmer of 1989, he estinated that there were
approxi natel y 15 crop nanagers. Four of them(Baraj as, Augustin Ramrez,
Zeferina Perez Garcia and Brael Edesa) were present during the Ace strike.
The Enpl oyer contended that the presence of four crop nanagers prior to July
26 indicated that the UFPWwas responsi bl e for the strike fromthe begi nni ng.
| find, however, that Edesa cane subsequent to July 26 and that Ramirez and
Zeferina Perez Garcia were called after the strike began on July 24 and at a
point where it appeared to Bargjas that the coomttee was goi ng to be unabl e
to successful ly sustain the strike.?

During cross he did concede that he wasn't sure if he was present
at Mithews Road on July 24 after |eaving Mrada. He recalled that he probably
did speak to sone workers on the evening of the 24th, but he did not give his
phone nunber to those workers. He was unsure if he spoke to a group of
strikers that night. (Tr. XM1:68.) He consistently denied advi sing or
control ling pickets during the picketing at Mrada Lane on July 24. (Tr.
XM1:72.)

Barajas testified that he did not specifically recall whether he
returned to the picket line on July 25, but he believes that he did. (Tr.

XM 1:78.)

Puring the beginning of this day of cross-exanination of Barajas, the
Epl oyer attenpted to ascertai n whet her Barajas was inproperly coached by his
attorney or others during the lunch break. | find that Barajas credibly
deni ed bei ng coached and that he was not coached.
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(hce he got on top of the van and agreed on behal f of the UPVto
take over the strike, he explained the rules of the Lhion for strikes for
about five mnutes al though he did not pass out any witten naterial s that day
or on any subsequent day detailing the rules. Wien asked on cross whether he
had banned any pi cketer or worker froma picket line during the Ace strike, he
replied that no one had acted inproperly while on the picket line. (Tr.

XM | :96-97.)

Though he initially testified during cross-examnation that he
filed an NAfor Ace on July 26th, he changed his testinony during redirect to
state that the NAwas filed on August 4, two days followng the Board s
decision in Ace Tonato Gonpany, Inc. (1989 15 ARBNo. 7. |, therefore, find

that the UFWfiled an NAfor Ace tonato on August 4, 1989, and was then
entitled to take organi zati onal access.?

Bargj as testified that he did not take access at any Ace field nor
did he direct anyone to take access at an Ace field. The concentration was at
Triple E (Tr. XM1:111.)

Migaiia asked workers not to sign authorization cards for the UFW
(Tr. XM1:159.) Further, before the UPNtook over the strike, Mgafa told a
group of workers at Mithews Road that they did not need the Lhion and the
Lhi on woul d not successfully obtain a pay raise. (Tr. XMI:160-162.)

®The Enpl oyer did not offer any evidence to rebut the assertion that
the UFWfiled an NA for Ace Tomato on August 4.
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A'so during redirect examnati on, Barajas expl ai ned t hat
M ctor Ganacho did not work for the UPNnor did several other naned
individuals. (Tr. XMI: 165 166.)

Querall, | found the testinony of Baragjas to be
credible and reliable. He had a good nenory for nany facts whi ch occurred
close to two years prior to his testinony inthis hearing Hs answers were
responsi ve and arti cul at e.

Qi llerno Perez was enpl oyed by Ace in 1989 as a tomato pi cker and
lived in Mthews Road. (Tr. XV.293.) Hs first invol venent wth the strike
was at the neeting of workers on July 20 called by the workers' cormttee that
he, Luis Magana and others had forned. The neeting occurred at about 6 or 7
p.m at Mithews Road. Approxinately 50 or nore peopl e were in attendance.

(Tr. XM1:294.) He was one of the coomttee nenbers sel ected to be a
representative for his crewto advise the crewon July 24 of the strike.

Qher representatives included Luis Magafia and Mrtin (Mega). It was really
the crewrepresentati ves who had organi zed the strike. The conmttee prepared
flyers so that each representative could distribute the flyers toits crew and
informthe crewthat work would stop on the 24th. This was al|l decided at the
July 20 neeting. (Tr. XV.295-297.)

According to Guillerno Perez, Mygania said at the neeting that he
would talk to Nate Esfornes to get an increase. Mrtin was the first one to
nention the possibility of the strike al though Migafia approved of a strike if
the negotiations failed. Perez hinself agreed wth the idea of a strike as

di d 11 def onso.
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Luis Mil donado is another conmittee nenfber who thought a strike was a good
idea. Bargas, though, told the coomttee and the workers that it was not a
good idea to strike. Hwever, the coomttee decided to go on strike if
negoti ations failed. (Tr. XV 300-305.)

Perez related that Mwgaia was not a UPWrepresentative. Far from
it. Mgaia had told workers that the Lhion was not good for the workers and
that the coomttee shoul d nake the effort to get the pay raise so that the
Lhion would not come it. (Tr. XV 310-311.)

The coomttee net wth Triple E one or two days after the July 20
neeting, but Perez did not attend. (Tr. XV 312.) A sone point after the
neeting wth Triple E there was a neeting at Mit hews Road where Magana
inforned the 50 or so workers present that Triple E had refused to grant the
pay increase. He did not believe that a UPWrepresentative was present at
that particular neeting. Though this testinony conflicts wth Bara as'
testinony during the Triple Ehearing, | do not find this to be a substanti al
di screpancy which woul d affect the credibility of Perez. (Tr. XV 314.)

Wen the strike began on July 24, each of the crewrepresentatives
went to the field and distributed to their crewthe coomttee's | eafl et.
Migaiia had approved Perez to be a crewrepresentative to the crewof Raf ael
Linon. (Tr. XM1:316.)%

Pdewrepresentatives for Chino's crewincluded Luis Ml donado
and BEnrique M Il anueva.
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Perez, Mi donado and M| | anueva were the three crew
representatives for Ace Tonato. (Tr. XV 317-318.)

Gewrepresentatives were also told to i nformthe crew nenters
that there were certain rules including the ban on viol ence and bad wor ds.
(Tr. XV 319.)

Perez testified that the coomittee net on the 24th in the
afternoon at Mithews Road to advise the rest of the workers what had occurred.
No one fromthe UFWwas present. Magafia told the workers that the work
st oppage had been a triunph since the naority of the peopl e had gone on
strike. (Tr. XVTI:5-10.)

Those flyers distributed to the crews on the 24th were nade up by
Migaiia, Quillerno Perez and Gal edoni 0 Perez who used Migaia' s office to
prepare the leaflets. The |eafl ets were nade up soneti ne between the 22nd and
the 24th. This testinony is consistent wth that of Barajas who testified
that the coomittee had nade flyers regarding the strike.

Wen Perez arrived at Mrada Lane at 11 or 12 a. m, Mgana and
Barajas were there. Mgana had an active role and was tal king to peopl e
whereas Barajas was not seen talking to strikers. (Tr. XM1:24-28.) Perez
then left to return to Mithews Road to visit the Mdinas. *

According to Perez, there were no flags on the 24th at Mrada Lane

nor were there any buttons. (Tr. XM:46.)

%The incident involving the Mdina s at the Mit hews Road Labor Ganp wil |
be di scussed infra.
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He then described what occurred on July 26th when all the workers
net at Mriposa Ranch. He arrived there at about 9 o clock in the norni ng
wth Mgaia. Bargjas arrived at about 11 am |ldefonso and Baraj as nade
speeches to the assentl ed workers fromthe top of a van, the UPWtook over
the strike, and Bargjas distributed authorization cards. (Tr. XM-.46-54.)
Sonificantly, Perez testified that Barajas advised the workers of the
Lhion's rules regarding strike conduct. (Tr. XM:54-56.) Sone of those rul es
i ncl uded not drinking while on strike, not cursing peopl e or strikebreakers,
and treating people politely. Hnally, in no case was viol ence to be used.
The witness identified UFWExhibit 19, a UWPWauthori zation card, as the type
of docunent that was distributed by Barajas on the 26th at Mriposa. (Tr.
XM : 57.)

During cross-examnation, Perez' deneanor rena ned about the sane
as it was on direct and Enpl oyer counsel was unabl e to shake Perez'
testinony. There were sone di screpanci es none of which | find to be naor.
He general |y displayed a good nenory as to the events of July and August of
1989. Hs answers were clear and responsive. (Tr. XM:104.)

Wiat cane across very clearly during cross-examnati on was Perez'
assertion that the coomttee did not want participation by the UFW (See Tr.
XM:107, 111, 112.) S nce Perez was not present at the neeting wth Triple
E | do not consider his testinony that Bargjas did not attend that neeting

as dimnishing the weight of Perez' testinony.
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It was the coomttee which voted as to who would attend the
negotiating session wth Triple E  (Tr. XM:115.) It is clear that the
commttee was naki ng the decisions, not the UFW

Perez testified that neither Fancisco Naranjo nor M ctor Ganacho
were involved as crewrepresentatives for the coomttee. (Tr. XM:129-130.)
| find that the record does not support a finding that either Fancisco
Naranj o nor M ctor Ganacho were nenbers of the coomttee or agents of the UFW

During cross, Perez testified that fromthe tine that Baraj as went
on the roof of the van on July 26 and officially took over the strike, Mgana
and Baraj as were not together again. To the contrary, Mgafa tol d a nunber of
workers on July 26th that they did not need the UPWand the URNVwas not goi ng
toget themaraise. (Tr. XM1:222-223.) | note that this is consistent wth
the testinony of Baragj as.

Wth respect to the picketing at Mrada Lane on July 24, Perez
stated that he did not see any drinking. (Tr. XM1:230.) This is yet another
indication, along wth other testinony and ny concl usi ons based upon the
sheriff departnent's video tapes, that this strike was general |y peaceful in
nat ure. Wen asked on cross whet her Baraj as ever again expl ai ned the Lhion's
rules about the conduct of a strike after July 26th, Perez responded that there
was no need because, "that day we had behaved oursel ves -- conducted oursel ves

the way that he had told us." (Tr. XM1:235-236.)
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Perez al so testified that John Aguirre (known as Hiero or Guero)
was not present during the strike. Nor did Perez ever see himat Mriani's
during the strike. (Tr. XM1:251)%

A sone point after the end of the strike, people who had bel onged
to the coomttee, including Perez, invited Aguirre to assist workers at
Mit hews Road with certain social and economic problens. (See Tr. XMI: 257-
260.) During redirect, Perez explained in nore detail what it was that
Aguirre did at Mathews Road in conjunction wth the Educati on and Legal
Defense Fund and its admnistration of the Lupe Han. (Tr. XMI: 275 276.)
During recross-examnation, Perez testified that he believed that the neeting
wth John Aguirre to fill out the Lupe P an occurred after the strike. (Tr.
XM1:283-184.) Then, during a second round of redirect, Perez testified that
Bargjas told himthat (havez needed a representati ve and Perez recomnmended
Aguirre. This occurred at the end of the strike or after the strike was over.
(Tr. XM1:317-318.) Wen Aguirre cane to the canp to talk to the workers,
Aguirre tal ked about the Lupe Han. (Tr. XM1:320.) Aguirre did not talk
about the strike. (Tr. XM1:324.) | find that Aguirre did visit Mithews Road

subsequent to the termnation of the strike and assi sted

®The Enpl oyer raised an issue regarding the al |l eged i nvol venent of John
Aguirre wth the strike attenpting to establish that Aguirre was a Lhi on agent
and was at the scene of sone all eged msconduct. | find that John Aguirre was
not involved in the strike but, rather, he did begin working for the Educati on
and Legal Defense Fund and began to inpl enent the Lupe A an at the Mt hews
Road Labor Canp after the strike ended. (See infra for further discussion.)
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resident workers therein filling out forns for the Lupe Han and that Aguirre
didthis wile acting as a vol unteer for the Educati on and Legal Defense Fund,
an organi zation wth its headquarters in Keene, Gilifornia, where the UPWhas
its headquarters.

A the conclusion of his cross-examnation, Perez reiterated that
it was a peaceful strike and he did not see any dirt clods or tonatoes thrown
nor did he see any breaking of wndows. (Tr. XM1:273.)

During redirect, Perez stated that he recalled at the July 20
neeting sone entertai nnent regardi ng pesticides which was a theater for young
and ol d and which was very good. He again repeated that the coomttee did not
approve the UPWrepresenting them (Tr. XM1:278.)

He al so testified that Baragjas discussed the rules of the strike
after the UPWtook over the strike during neetings at the Mithews Road Labor
Ganp.  (Tr. XM1:279-280.)

| was very inpressed by the deneanor of this wtness throughout
the three days during which he testified Hs direct testinony began on July
3lat 9940 pm Hereturned two additional days after working full days to
conpl ete his testinony. Onh at | east one of those days, he got only 28 hours
sleep. He was even-tenpered and denonstrated a very good sense of hunor and a
great deal of patience during the examnation, particularly on July 31 when he
testified for a considerable tine until mdnight. | find that he was a very

credible wtness wth



responsi ve answers, a cal mdeneanor, and he did not rai se his voice either or
direct or cross-examnation. He was earnest and forthright in his answers and
a very reliabl e wtness.

John Aguirre testified that he began working for the LFWin
January of 1990. He was attending an extension course in court interpretation
for the Lhiversity of Gillifornia at Davis in 1989. The course started in June
of 1989 and ended late in August. He worked for the Educati on and Legal
Defense Fund (ELOF). Aguirre denied that he had any invol venent wth the
tonato strike. (Tr. XM1:2-3.)

During cross-examnation Aguirre testified that he began survey
work for the HOF in Septenber of 1989 in Sockton. He was interviewed for
the position by the director of HDOF in Sockton soneti ne i n nid- Sept entoer .
According to his information, HOF is separate fromthe UFWthough its
headquarters are very close to those of the UPNVin Keene, Gallifornia. (Tr.
XM1:6-12.)

In describing hinself in 1989, he states that he did not have a
beard. He showed a picture of his student identification which was valid for
the spring of 1989. The picture on his student identification showed hi m

wthout a beaid. ®

S\Wen he testified on August 5 1991, | note that he had a nustache,
his hair was reddi sh-brown, he is about 5 7' to 59", heis |lean, he was not
wearing a beard, and he appeared to be between 30 and 35 years of age.
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| credit Aguirre's denial of any invol venent wth activities on
the picket line or inthe fields. Hs testinony that he was attendi ng an
extension course fromthe Lhiversity of Glifornia at Davis in Sacranent o
which ended late in August is unrebutted. Hs denial is corroborated by the
credited testinony of Efren Barajas and Giillerno Perez. ®

Franci sco Naranjo testified that in July and August of 1989 he
lived in French Ganp at 333 Wést Mithews Road (this is the sane as Mt hews
Road). During his testinony about a visit to a neighbor's hone at the Mt hews
Road Labor Ganp (to be discussed infra), he described the coomttee as a group
of six peopl e who were workers and who, "were organi zed to tell us about
certainthings." (Tr. X\ 184-185.)

Augustin Ramrez testified that on July 26th he went to Mit hews
Road in the norning. Thereafter, he went to the Mriposa Ranch. He arrived
there at about 6:30 am and Barajas arrived at around 10:30. || defonso and
Bargjas went on top of a vehicle and Ildefonso said that fromthat nonent on
the coomttee wll no longer be in charge of the strike, but rather the strike

w |

¥h the day of the hearing, the UPWrecal | ed John Aguirre and he
testified that he was registering famlies for the Lupe Haii iuostly at
French Gnp. (Tr. XM1:337.) He started working in this capacity inlate
Septenber.  Onh cross, he stated that he first net Guillerno Perez in late
Sept enfber when he began registering famlies for the Lupe Han and he did not
renener neeting Perez before that. (Tr. XM1:338-339.) Though Perez
credibly testified that he knew Aguirre and recomnmended himto Baragjas, | do
not find this inconsistency significant as | do not believe Aguirre was
invol ved on the picket line or in access taking. | find further that the
Enpl oyer did not prove that Aguirre engaged i n any nmisconduct connected wth
the Ace el ection.
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be headed by the PNV (Tr. XV:222-225.) Barg as stated that the UFWwoul d
take over the strike, but that there were certain rul es including no viol ence,
no drinking on the picket line, and the need to attenpt to gain the respect of
workers crossing the picket line. Barag as then asked the strikers to sign
aut hori zation cards, which they did. Ramrez testified that he stayed at the
Mari posa Ranch until about 1 or 2:00.

3. H ndings

The above-credited testinony indicates, and | find, that a
coomttee of agricultural enpl oyees was forned on or about July 20 at the
Mit hews Road Labor Ganp and it represented workers fromAce, Triple E and San
Joaquin. The head of this coomttee, Luis Magana, invited Dol ores Hierta to a
neeting of the coomttee scheduled for Juy 20. She could not attend, and she
sent BHren Bargjas as her representati ve.

During the July 20 neeting, the coomttee chose representatives to
negotiate a wage increase wth the three tomato growers. The conmttee
deci ded, contrary to the reconmendati on of Bargjas, to strike on July 24 if
their requests for wage increases were not granted. Thereafter, sone workers
asked Barajas to attend the negotiations wth Triple Ealong wth the el ected
representati ves of the coomttee. Barajas attended the neeting wth Triple E
along wth the coonittee but he played a mnor role. It was Mgafia who was
the nai n spokesnan for the coottee. After Triple E refused the coomttee's

request for a pay raise, the coomttee net wth the workers again at Mt hews
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Road and i npl enented the plans for a strike to begin on July 24. The
cormittee nade up flyers for that strike and instructed certain sel ected crew
representatives to distribute the flyers on the norning of July 24th to
various ranches of the three enployers. This was done, the strike began on
July 24, and there was picketing at Mrada Lane. Baragas was present at the
pi cketing at Mrada Lane but he did not play a key role.

h July 26th, the coomttee again net wth
representatives fromTriple Eat the staging area by the side of the Miriposa
Ranch and Triple Eagain refused to grant the wage increase. |mmediately
thereafter |l defonso, a nenber of the coomttee, told Barajas that the
conmttee could no longer sustain the strike and that the UFWshoul d t ake
over. |ldefonso and Baraj as then addressed the assenbl ed workers and
Il defonso stated that the coomttee had failed and that it was nowup to the
UFW Bargjas said that the UPWwoul d take over the strike if the workers
agreed to fol l ow UPWNrul es regarding the conduct of the strike. The workers
agreed that the UPWtake over the strike and i medi at el y began si gni ng
authori zation cards which resulted in the filing of an el ection petition on
August 4.

| find, therefore, that the UFWdid not take over the strike and
was, therefore, not responsible for strike activities until that nonent on
July 26th at the staging area at Mriposa Ranch when Baraj as agreed that the

Lhi on woul d be responsi bl e for the strike.
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C Aleged Incidents of Threats/ M ol ence and er cion

S nce the Enpl oyer has the burden of proof to persuade the trier
of fact to set aside the el ection,® | shall address each of the nain incidents
described in the Enpl oyer's post-hearing brief wth one nodification. The
Enpl oyer' s brief has a separate section on access viol ati ons whi ch al so
di scusses to sone degree al |l eged viol ence, threats and intimdation. | shall,
therefore, consider together alleged coercive conduct and al | eged access
viol ations when they occur on the sane date and at the sane ranch.

1. July 24 - Turner Ranch

The Enpl oyer offered the testinony of a nunber of wtnesses
regarding a field rushing incident at Turner Ranch on July 24. Sone of the
W tnesses sought to identify a leader of the group. Wiat follows is a sunmary
of the rel evant testinony.
Jesus Medina testified that he saw cars cone into Turner Ranch
fromAustin Road and Newcast| e Road which are to the east of the field | ocated
at Turner Ranch.® He saw 10 or 12 cars which entered the ranch about 12:30 or

1 pm and cane to a

® wll discuss the nature of that burden in the Analysis section.

e EX 2, EX 7 and LA 1, each of which depicts Turner Ranch. | find
that all three exhibits are equal |y appropriate. However, all three shoul d be
revi ened together as they do not each have all the sane narki ngs. For
exanpl e, on ULFWExhibit 1 there has been narked at the sout hwest corner of the
rectangl e narked "fiel d' location of workers' cars and strikers' cars.
Enpl oyer Exhibit 2 workers' cars are placed on the northeast edge of that sane
field. The differences between these three exhibits are not significant and
no party objected to the use of the three exhibits.
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stop on the northwest edge of the field in which workers were picking (see EX
2 for the box indicating where this wtness places the cars). Wen the cars
arrived, the people in the cars started shouting for the workers to | eave.
Luis Mugaia was in the front. (Tr. 1:53-56.) Medi na heard the 30 peopl e
shouting that we're brothers and you should get out of the field so we can
fight together to beat the Gingos so that they 6ian pay us nore. (Tr. 1:58.)
A though Medina testified that he was afraid, |I'mstriking this testinony
based upon ny ruling di scussed supra.

Mbst of the workers inside the field left the field but about 15
or 20 peopl e stayed and continued to pick. (Tr. 1:60.) After the ngority of
workers left the field, the 30 peopl e who had cone in the cars to the edge of
the field began throwng tonatoes and snal|l balls of dirt. As far as Medina
knows, only one worker was actually hit wth a tomato and dirt ball. (Tr.
|:62.) However, it becane clear that Medina did not actually see this worker
hit.¥ Because Mddina was on top of the trailer, it is questionabl e exactly how
nuch he saw |In addition, he testified that the peopl e throw ng the tonat oes
and dirt balls were about 200 feet fromthe peopl e who had renai ned wor ki ng.
| question how nany of those peopl e could effectively throwa tonato or snal |
dirt ball 200 feet. (Tr. 1:69.)

Wien asked if he saw any of these 30 peopl e wearing anyt hi ng on

their shirts or carrying any flags on their cars or

¥By the time Mdina sawthe worker, Tonmas Larios, he did not see any
obj ect strike Larios, he only heard shouts. (Tr. |:67-68.)
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stickers, Medina testified, "Oh that day, | didn't see anything." (Tr. 1.69.)
Qearly this is inportant evidence that the UPWwas not invol ved on July 24.%
Medi na al so testified that on the 24th the 30 peopl e were yel ling
obscenities at the workers. However, it took Epl oyer's counsel two or three
efforts to elicit the assertion that obscenities were being yelled. (See Tr.
[:59-68.) Initially, the wtness testified that the 30 peopl e were shouting

such things as we're all brothers, we can therefore fight

Bt this point, the Enpl oyer attenpted to introduce evi dence about
another incident at Turner Ranch on July 24. | would not al |l owthe Enpl oyer
to do so since | had decided that the failure totie in the UFWto the events
on this day woul d preclude the introduction of additional evidence. As
di scussed supra, | have reconsidered that ruling and reversed nysel f. The
Enpl oyer nade an offer of proof about the additional incident whichis as
follows: Menbers of the group who were throwng tonatoes and dirt bal |l s cane
intothe field and wvent over to M. Mdina s car and violently shook it as if
toroll it over. The next incident in the offer of proof was that as a result
of the tomato and dirt clod throw ng and t he vehi cl e shaki ng, Medi na and t he
renai ning 15 or 20 workers stopped working and | eft the field. However, the
Enpl oyer said that the offer of proof would not identify the perpetrators of
the car rocking incident. (Tr. 1:74-76.) | discount the offer of proof
regarding the car rocking incident inlight of Mdina s testinony that nany of
the peopl e who were involved in this July 24 incident are people wo lived in
the canp where he lived as well as the canp next to the jail and that "we know
each other." (Tr. 1:71.) QGven Mdina s apparent famliarity wth a nunier
of these individuals, the fact that the offer of proof would not identify the
perpetrators of the car shaking incident |eads ne to conclude that it did not
happen as set forthin the offer of proof. In addition, | note that Mdi na
testified he did return to work on July 26. Mst inportantly, however, is ny
finding that the UPWwas not responsi ble for the activities on July 24 and |
shal| evaluate the events of July 24 by a third party standard to be di scussed
infra. Further, after the Enpl oyer introduced ot her evidence by different
wtnesses attenpting to tie the UPWVto events of July 24, | note that the
Enpl oyer did not nake an effort to recall Mdina
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together so that they can pay us nore. (Tr. 1:58.) If, indeed, the 30 peopl e
were yelling insults, it appears fromMdina' s own testinony that they were a
coupl e hundred feet anay. | do not find that the yelling of obscenities, even
if it did occur, is the type of msconduct which woul d justify setting aside
the el ection.

The Enpl oyer' s next wtness was A ej andra Medina, the wfe of Jesus
Medina. As | have decided to reconsider ny ruling not to hear evidence of
events on the 24th because of the failure to tie the ULFWinto those events, |
shal | now consi der the Enpl oyer's offer of proof regarding Ms. Mdina s
proposed testinony regardi ng events on July 24.

The Enpl oyer stated that Ms. Medina woul d testify that she saw 10
or 15 cars approach the Turner Ranch field, 30 or 40 people got out of the
cars and began shouting at the people to stop working and join them They
shout ed sone obscenities. They then began to throw tonatoes at those
i ndi vidual s who did not stop working, and sone of the 30 or 40 went over to
M. Mdina s car and began to rock it back and forth because they woul d not
stop working. There is no indication, however, that anyone was in M.
Mdina s car at thetine. Infact, | findthat no one was in the car in |ight
of the absence in the offer of proof of assertions fromM. Mdina or Ms.

Medi na that anyone was in the car.
Further, the offer would indicate that one of the unidentified and

unnaned i ndi vidual s took a knife and pointed it
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at Ms. Mdina. | findthat this proposed testinony i s too vague to support a
finding that a knife was in fact pointed at Ms. Mdina. Mre inportantly, |
have discredited Ms. Mdi na because of her overly enotional testinony and she
was unabl e to undergo cross-examnation, neaning that the Uhion was unabl e to
test her recollection and credibility. (Tr. 11:74-75; 108-109.)

Gacielo Mveros testified that he worked in 1989 as a supervi sor
wth Ace. (Tr. V5.) hJuly 24, he was at Turner Ranch and he suddenly saw
"alot of cars" comng fromthe east side of the ranch. These cars stopped by
the cars of the workers near the field. There were approxi natel y 150-200
people in the cars. People got out of the cars and began to shout. They
shouted that they bel onged to and were representatives of the Lhion. They
told the people to stop. (Tr. V.6-8.) However, the workers kept picking.
Mveros testified that these peopl e had bl ack eagl es and sone little flags and
that they represented Gesar (havez' Lhion. The strikers then started throw ng
tomatoes. Mveros does not know however, if anyone was hit wth tonat oes.
The supervisors then sent themhone. (Tr. \V10-12.)

As he exited fromthe field, sone unidentified peopl e stopped his
van and said that they were fromthe Lhion. They started noving his van (it
does not appear fromhis testinony that they were trying to turn over his van
or noving it inaforceful fashion). (Tr. V.12-13.) These people did all ow
his van and the other vehicles to go through since "there were a lot of

pol i cenen around.” (Tr. V13.)
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Ater exiting, acar in back of himpulled in front of himand
three nen got out and said that they were Lhion representatives. These
unidentified nen told themnot to work or they woul d have to "pay the
consequences.” (Tr. V:14.) These nen had buttons wth little eagles. There
vere 15 people in his van. ®

On cross, Mveros testified that each of the 6 or 7 tines he was
threatened during the strike the person naking the threat started out by
saying that they were a UFWrepresentative. (Tr. M:23.) | findthis
incredible. Further, each tine he was threatened, the persons naking the
threat said that they not only represented the Lhion but they al so represent ed
Cthavez. (Tr. M:23.) | asofindthisto beincredible. These are exanpl es
of what | consider to be rehearsed testinony.

He also testified on cross that there i s nothing unusual about
the cars that entered Turner Ranch on July 24. Fomthis | infer there
were no Lhion flags on the vehicl es.

He then testified that between 150 to 200 peopl e cane wal ki ng i nto
the field very fast shouting or screaming. (Tr. M:47-48.) This testinony
differs substantially fromthat of Medina and Schenone. M veros was not sure
who was in charge on the 24th and he testified that no one nade a speech.
Bveryone was tal king, not just one person. This is different than the

testi nony of Schenone who identified a leader. It also differs

¥e Tr. V18, vhere he testified there were 15 people in his van on
July 26th. | assune, though the record is not clear, that there were 15
peopl e in his van on July 24.

53



fromMedina s testinony as well. Wen these 150 to 200 strikers stopped from
20 to 25 feet anay fromthe 150 pickers, they all said that they were fromthe
Lhion. Mveros further testified that not one of the 150 pickers left the
field tojoin the strikers. (Tr. M:51-52.) This seens to conflict wth
Sthenone' s credited testinony that at |east 40 pickers left the field tojoin
the strikers.

Interestingly, Mveros conceded that none of his people were hit
wth tonatoes and that in fact the strikers were not throw ng the tonat oes
very well. (Tr. M:84.) H asotestifiedthat the tomato throwers were
saying to the pickers not to be stupid but to join us and get nore noney.

(Tr. M:87.) BEven were | tocredit this wtness, his testinony does not
indicate that the strikers nade coercive threats. |t appears rather that the
strikers were soliciting the pickers to leave the field and join the strike.
But even the throwng of tonatoes coul d not be construed here as coercive
conduct given the bad aimof the strikers and the fact that no one was hit.

Wien asked on cross about the 20 peopl e who pushed on hi's van,®© he
conceded that the pushes on both the 24th and the 26th | asted a very short
tine and that the van was pushed once and perhaps at nost three tines. He
added that when they were pushing his van they were trying to talk to him
(Tr. M:79.) Thisis contrary to his testinony on direct when he described a

violent pushing incident. | amdiscrediting his testi nony

“Tr. \ 86-87.



regardi ng the pushing of his van on both the 24th and the 26th. | find that

the contact described was not a violent pushing and woul d not tend to coerce
workers. Further, the van was never close to being turned over and there was
no danage to the van either tine. (Tr. M:83.)

He did not renener if he voted and he was not even sure if there
was an election. | note that his frane appears to be on EX 9a, the
eligbility list. Hwever, heis listed as a forenan. Inlight of his
testinony that he hired peopl e and directed the work of enpl oyees (Tr. M:13),
| find that he was a supervi sor.

Oh redirect, Mveros testified that sone of the strikers who
entered Turner Ranch on July 24 had UFWfl ags and the ones that did not have
flags had UFWinsignias. (Tr. M: 112-113.) This testinony is certainly
different than that of Mdina and Schenone.

Testinony of this wtness was quite vague and seened rehear sed.

For exanpl e, he often referred to being told that workers woul d have to pay the
consequences. | findit unlikely that the strikers woul d be sayi ng the sane

thing tine after tine. Fequently his answers were not clear, and he soneti nes
appeared to be confused. Further, the incidents he described did not appear to

be very severe in nature and | note that he did testify

“Ips an exanpl e of the type of subjective reaction to the strike or to
threats which | have not considered, see Tr, M: 157-160, regarding al | eged
statenents of fear of passengers of M veros' van or unidentified other workers.
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that there were a ot of deputy sheriffs on July 24. | find that he was
general |y not a credible wtness.

Jerry Schenone testified that he had been enpl oyed wth Ace for 10
years. |In 1989 he was a supervi sor and was responsi bl e for supervising the
overal |l picking of all the crews and the scheduling of the fields prior to the
harvest. The supervi sors working under hi mwere Mke Sefani, Fank Canchal a,
Gl Anstrong and Isnael Mveros. (Tr. V113.)

He arrived at Turner Ranch on July 24 at 7:.00 am He stated that
there were two No Trespassing signs in 1989, one at Dunp Road and another on a
dirt road. That norning at about 10 a.m after the workers had begun pi cki ng,
he saw5 or 10 cars wth a pick up truck pulling a house trailer cone into the
ranch via the entrance on French Ganp Road. The vehicles travel ed north al ong
the nain road which is al so identified on Enpl oyer Exhibit 2 as the "wavy
road." Apparently there was not a no trespassi hg sign where the nai n road
intersected French Ganp Road, i.e., the entrance to the ranch. These vehi cl es
parked on the east side of a walnut orchard about 1/8 of a mle west of the
field where 140 pickers were working. (Tr. \128.)

About 60 or 70 peopl e got out of the vehicles and began shouti ng
huel ga or strike. These strikers cane to the northeast corner of the field
where the pi ckers were and stopped about 100 feet fromSchenone. He conceded
that he did not understand nuch Spani sh, but the group was yelling huel ga,
hijo de putas, and vananos whi ch neans "let's go." Hjo de putas is a swear

word or
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insult andit is the only swear word that he could recall. They were shouting
these words in a loud tone of voice. (Tr. \V128-135. )

A this point, anmngority of the tonato pi ckers stopped worki ng,
stood up and | ooked. Vérkers then began leaving the field. (Tr. V. 137-138.)
He estimated that perhaps 20-30 of the 140 went over and joined the strikers
and about 70 or 80 went to their vehicles which were just north of the field.
The renai ning workers either listened or continued working. Then about 10
strikers went into the field and started throw ng green pear - shaped t onat oes.
They cane 2 or 3rows into the field and they threwthese tonatoes at the
renai ni ng workers who were about 100 feet anay. He estinated about 4 or 5
workers were hit wth tonatoes, the tomato throwng | asted for 30 seconds, and
each of the 10 strikers threwfrom5-10 tonmatoes. Sone of the pickers
continued to work. An elderly lady was hit on the side of the face but he did
not see her reaction. At that point he started bl owng the horn of his pi ckup
truck and soon everyone left the field. (Tr. \V137-140.) He described the
field as contai ning from300-400 rows of tonatoes wth about 5Y%feet between
the rows. (Tr. \V144.)

He recogni zed a | eader who he descri bed as havi ng thi ck bl ack
hair, a black beard, about 5 8" and wei ghi ng 180- 190 pounds. The | eader was
husky and nuscul ar and was wearing a red shirt. He later found out that this
| eader was Luis Mygafia. He thought that Migana represented the UFW In no

ot her way does
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Schenone tie the UPNVto this incident. He found out it was Migafa from sone
of the workers who had been there. Though he renentered that this person had
ared shirt on, he did not nention that there was a button, an eagle or ot her
Lhion insignia on the shirt or on this person.

There is no testinony as to the vel ocity of the thrown tonatoes or
where they mght have hit the 4 or 5 other nen who were allegedly struck. Nor
is there any identification of the wonan or of the nen who were hit wth
t onat oes.

A though Schenone did not nention that this person's red shirt had
aneagleonit, hetestified that on Juy 27th the red shirt did have an
eagle. Further, whereas there is no nention of a button being worn by this
person on July 24, Schenone's testinony was that this person did have a button
oninadditiontothered shirt wth an eagle on July 27. (Tr. \ 145, 148.)
But he did not, unlike Guido, renenber Baragas wearing a wiite UPWID card.

h Wdnesday, July 26, he sawthe sane person whomhe still
bel i eved was Magafia at a Triple Efield. 1 July 27, he went to anot her
Triple Efield and tal ked to TomQui do, the General Manager of Triple E Qiido
pointed out Bren Bargjas to Schenone and it was then that Schenone concl uded
that the guy he sawat Turner Ranch on July 24 was really Bargjas. (Tr.

\: 146-148.)
Later in the hearing, Schenone was called as a rebuttal wtness

and testified that he had just seen Barajas outside the
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hearing roomand it was i ndeed Baraj as who was present at Turner Ranch on July
24, (Tr. XM:86.)

Schenone confirned that he had call ed for sheriffs and a deputy
sheriff did arrive on July 24. About 20 pickers continued to work after the
strikers had left. (Tr. V 150.)

During cross, Schenone again said that on the 24th the | eader, was
wearing a shirt that had no witing. (Tr. V179.) Onhthe 24th he talked wth
agroup of 6 or 7 pickers wo identified this person as Mgana. (Tr. V 181.)
The workers al so said that Mgafa was a URWI eader.

Wien di scussi ng how he and Guido were wthin 10 feet of Baragas on
July 27, Schenone testified that Guido asked this guy if he was Bren Bar g as.
As Wil be discussed infra, Quido testified that he did not. This
i nconsi stency coupl ed wth the fact that 6 or 7 Ace workers identified the
person in question on July 24 at Turner Ranch as Luis Magana rai se questions
about the reliability of the subsequent identification of this "leader" as
Barajas. (Tr. V 185 186.)

Wth respect to the existence of a strike, Schenone testified that
nany workers had left Turner Ranch by 10:30 or 11 am and that everyone had
left except for the 20 remai ning pickers by 2:30. (Tr. V.189.) It certainly
appears fromSchenone' s testinony that the najority of workers at Turner Ranch
on July 24 | eft voluntarily and were not coerced to go on strike.

Schenone al so conceded that he was aware that workers had gone out on

strike not only at Turner Ranch but al so at Del | aringa
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Ranch and the Tully Road Ranch. (Tr. V. 192-193.) He further testified that
approxi natel y 50 percent of the workers that |eft the field at Turner Ranch on
July 24 returned on July 26. (Tr. V. 193.)

Schenone stated that though he woul d not call the strike in 1989
very peaceful, he was able to wal k around anongst the strikers or drive
through the strikers on his way into the ranch wth no problem (Tr. \198.)%

The Enpl oyer call ed GQuido to confirmShenone' s version of the
identification of Bren Bargjas. He testified that Schenone cane over to
Triple ERanch on July 27 and, pointing to Barajas, asked if it was Magafia
It was then that Guido told Schenone that it was Bargjas, not Magafia. Wien
asked if there was any conversation between the three of them Qi do said no,
other than as Baraj as wal ked by GQuido said, "God norning, Bren" and Bren
turned and then wal ked away but that was it. Qiido was quite sure Baraj as was
wearing on his shirt his white access card, about 2% by 3" or 4" wth a ULFW
eagleonit. (Tr. MI1:28-29.) n cross-examnation, Giido testified that
when he greeted Barajas, Barajas smled. He further stated that he and
Bargj as got al ong and respected each other. Nor did Barg as nade any

“The UPWi ntroduced into the record as LA 2 M veros' 1989 cal endar and
clained that Mveros' wote sonething having to do wth when the strike began
on the back of the My and June sheet of paper. Though | find that he was
evasi ve in responding to questions as to when he nade these notes on his
calendar (Tr. M:17) and although it nay be that a portion of the front page
of the calendar was torn off very close to the tine of his testinony (Tr.
M:21), | have not relied upon this calendar in naking ny credibility
determnati ons regardi ng M verocs.
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unfriendly gesture that day. (Tr. M1:34, 35.) This version of the encounter
wth Bargjas is somewhat different than Schenone's. | credit Guide s version
of the encounter over Schenone's.

Qido also testified that the last of the pickets and the
renai ning workers left the Triple Efield at Mrada Lane on July 24 by about
11 am

Lorena \Wiseno picked tonatoes for Ace in the 1989 harvest. She
testified that after unch on July 24 she saw several vehicles stop a bl ock
anay fromthe field and 80-100 peopl e got out and shout that they shoul d stop
work and that Gesar Chavez is coming. Nothing el se was said. There were no
threats at this point. Sone of the pickers stopped and the rest kept picking.
(Tr. M:178, 179.)

Sone of the strikers began throw ng tonatoes at the pickers and
one lady was hit on the cheek. She only sawthe one | ady struck by a tonato.
Inless than clear testinony she clains that she saw2 or 3 red flags wth
bl ack eagl es and that sone of the strikers carried buttons wth the bl ack
eagle located on the buttons. (Tr. M:180-181.) She said that the workers
stopped picking after the tonato-throw ng inci dent.

O cross, she nanifested a poor nenory. She was 18 at the tine he
testified and she was 16 when she was working at Turner Ranch. She cannot
renenber the first year she worked at Ace. Wien asked if she voted in the
el ection, she asked what el ection and stated that she never heard about an

election. This displays a total unawareness of what goi ng on and adversely
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affects her credibility. (Tr. M-.209-210.) She seened confused in
respondi ng to a question as to whet her she had tal ked to anyone before she
cane intotestify. Hrst she clained never to have tal ked to anyone. Then
she conceded that she had tal ked to her attorneys. But she denied that her
attorneys tal ked to her about what they were going to ask her or try to find
out what her answers might be. (Tr. M:210-213.)

She did testify, consistently wth Jesus Medina, that on July 24
no one appeared to be the | eader of the strikers. (Tr. M:215.) She also
testified that all of the strikers, or at |least nost of them said that
"CGesar's comng tonorrow " (Tr. M:221.) She testified that about 6 of the
strikers actually cane into the field and the rest waited by the side of the
field (Tr. M:224-225.)

| find that generally her testinony is unreliable and it is narked
by a less than clear nenory and a certai n vagueness. | do not believe that
all or any of the strikers were shouting that Gesar Chavez is comng tonorrow
Her testinony in this regard seened rehear sed. ®

Eduardo Gonez testified that he worked as a general forenman for
Earl Hall, a labor contractor, who worked for Ace. On July 24 he worked at
Turner Ranch and had a crew of about 140 workers. About 10-12 cars cane to
the edge of the field and about 40 peopl e got out and began yelling for his

workers to stop

“dhe testified that she worked in the crew of Eduardo Gonez.
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work. They used sone swear words and they said that if you don't stop, Gesar
Chavez w il cone and nake you stop. He could not identify any of these
strikers. (Tr. X:39-40.)

He then described a nan wth a beard, a red T-shirt, black pants,
bl ack hai r and short-sl eeved shirt which had a button and a flag wth an eagl e
onthe shirt. It's obvious that he's attenpting to describe Baraj as though he
did not identify the person.

Sone of the strikers began throw ng pieces of dirt and green
tomatoes at the workers. He asserts that a big woman was hit wth a tonato or
a stone. He does not knowwho the worman is though she worked in his crew
(Tr. X:41.)%

M notes indicate that Gonez was very agitated, was gesticul ating
alot, and his testinony seened rehearsed in that he appeared to have a story
totell.®

| al so discounted Gonez' testinony that certai n workers includi ng
Jesus Luna and Jesus Medina told Luna about alleged incidents of threats or
coercion. Not only was this testinony hearsay or doubl e hearsay, but it al so
appears to be part of the rehearsed testinony which | find nost unreliabl e.
Further, these individuals did testify and were subjected to cross-

examnation. The sane is true wth Gnez' testinony about a conversation he

“ have not considered his testinony that workers in his crewwanted to
| eave the field because they were afraid.

® had to request that he stop tapping his sun gl asses on the tabl e
since the reporter could not hear the testinony. (Tr. X:53.)
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had wth Gacielo Mveros regarding alleged threats to Mveros' famly. Gonez
testified that Antonio Mendes, an all eged worker, also related to Gonez
threats that had been nade agai nst Mendes. This testinony was very vague and
did not indicate who had nade the threats. | found it unreliable. In

addi tion, the nane of Antonio Mendez is found on the Earl Hall crew sheet (EX
9a) where he is listed as a foreman. During cross it becane obvi ous t hat
Mendes (or Mendez) was able to effectively recoomend workers to be hired.

(Tr. X:73-75.) This confirns ny finding that he is a supervisor. The

hear say testinony by Gonez about the all eged threats to Mendez coul d not
support any finding even were the testinony reliable.

On the 24th, everyone left the field at Turner by 11 or 11:30.

(Tr. X:79.) Wen Gnez was asked on cross the nane of the nan with the beard
whomhe tried to identify as a | eader, he testified that he did not know his
nane and he never saw himagain. This was a further indication that this nan
was not Bren Bara as.

During cross he identified several forenen who worked under him
including Gacielo Mveros. In addition he testified that he supervised the
truck drivers who took tomatoes frominside the field to the edge of the
field.

During cross, as on direct, he was quite nervous.



Based upon his vague and rehearsed testinony, and his deneanor, |
have general |y discredited this wtness.®

Jesus Luna testified that he was a pi cker working for Eduardo Gonez
during the strike in 1989 and that he lived at the Mithews Road Labor Ganp.
Before the strike began, at sone unspecified tine, two unidentified
individuals cane to his house to ask himto "join us" for higher wages. They
showed himcards and said they bel onged to the (havez union. He does not
renentber anything el se they said. This displays not only a vague recol | ecti on
of events, but al so a selective nenory and | accordingly di scount this
testinmony. (Tr. X1:2-3.)

Luna then attenpted to describe an incident at an al nond orchard
at afield near FFench Ganp Road. | find that he was referring to Turner
Ranch though he did not recall its nane. He testified that 300 nen entered
the field (I amassumng that he is referring to July 24 but that is not clear
fromhis testinony) and hurt pickers wth green tonatoes and dirt cl ods.

These unidentified strikers told the pickers it was not good for themto work
and that if they did not leave the field, the strikers woul d take themout.

It is unclear to whomthese words were addressed except for the total group of
pickers. Though initially he did not nention anything about flags or UFW
buttons, he does state that sone of the strikers had red buttons wth an

eagle. (Tr. XI1:6.) This was the first tine any wtness

®In addition, during cross he was somewhat recalcitrant and non-
responsive in answering questions regarding how nany hours he worked during
certain periods of the strike. (Tr. X:80-83.)
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asserted that such a large nuniber of strikers was present at Turner Ranch
on July 24. The testinony seens incredi bl e.

Luna testified that there were about 80 in his crewand that these
events occurred between 11 a.m and noon. Sone of the strikers had sticks and
ropes which they used to threaten. There were nany bad words spoken. Luna
kept repeating the phrase used by the strikers that the strikers woul d "take
us out by force." There were a nunber of non-responsive answers which |
struck and it was difficult to nake sense of nuch of his testinony on direct.
(Tr. X1:6-14.)

Wien asked what the strikers did, he said that they took us out by
force and that there were blows fromtonatoes and dirt clods. Again the
testinony was scattered and unreliable. He clained that there was a rain of
dirt clods which hit everyone and that he hinsel f was hit by several as well
as by hard tomatoes. He then testified that everyone got hit by tonatoes
until we left. A sone point the police took out the strikers.” | note that
he's the only wtness that testified that so nany people got hit wth dirt
clods and/or tonatoes. Again, he has a story to tell and he vol unteered a
nuniber of unresponsive answers. It is alsoinportant to consider that his
decl aration does not nention the field incidents. (See ULAX 6.) In addition,
his testi nony was vague and there was no date or day of the week identified.

Further, a nunier of |eadi ng questions

“'See exanpl es of non-responsive ansvers at Tr. X1:6-15, 23, 42.)
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were used to elicit his testinony and he frequently gave unresponsi ve answers.
He had a story to tell and his nenory was rather selective in that he was
general |y very vague except as to a fewpoints, nost of which were very
prejudicial to the Lhion position.

During cross Luna testified that the entire field was surrounded on
July 24. Again, he's the only wtness to so testify. He does identify his
supervisors to include Antoni o Mendes, Gaciel o Mveros, Antoni o Mirrquez, and
Eduardo Grez. (Tr. X 1:68-69.)

He also clained that the 300 strikers all cane into the field to a
distance of about 10 feet fromthe pickers. He stated that Eduardo Gonez was
present and called the police. Qntrary to the other wtnesses descri bi ng
this event, he incredibly testified that no strikers stayed at the edge of the
field but rather they all entered the field for a distance of at least 75
yards. (Tr. X1:75.)

He further testified that all the strikers had a button.

Again, thisis inconsistent wth the other Enpl oyer w tnesses.

He did testify that there was no spokesnan for the group. Wen
asked how nany ropes he saw he answered that there were 3 ropes which are
used to lasso cattle. However, he did not see anyone | asso any workers. Nor
coul d he specifically describe the three persons who had the ropes. He al so
clained that everyone left the fieldin 2 or 3 mnutes. (Tr. X1:7578.)
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| have discounted his testinony about the fear he experienced due
tothisincident. | do note that he testified that he did return to work
there a couple of days later. He also took his two sons wth him (Tr.

X 1:83-84.)

He did not vote in the el ection.

Luna said that he knew Magafia and t hat Migafia was the | eader and
was united wth Chavez. However, an unidentified person told himthat Mgaha
was connected wth the UFWand | do not credit this statenent. It was Mgana
who invited the workers to neetings so that they could get a pay raise. (Tr.
X1:97-98.)

Regarding the visit by the two nen prior to the begi nning
of the strike, his testinony was confused. (See Tr. X1:98-102.) |
discredit this testinony.®

J. Jesus Medrano Al caraz (hereafter Jesus Medrano or Medrano)
testified that he is the son of supervisor Antonio Medrano and that he worked
for Eduardo Gonez on July 24 as a checker (he would give out a ticket for
every two buckets of tonatoes).

A about 10:30 a.m, he sawabout 15 cars with red flags wth
bl ack eagles. They were fromthe "UALC" Sone of those peopl e | eft the cars
and sone went on top of a car. They screaned for the workers to | eave the
field and that they were fromthe Lhion. A "short guy" was doi ng nost of the
tal ki ng.

®luna al so testified that if he had gotten involved with the strike it
woul d have been the end of his job as Eduardo Gonez woul d not have accepted a
strike. Wiether or not this statenent reflects the feelings of Gonez, It
certainly describes the inpressions of Luna and mght well have affected his
t esti nony.
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The wtness did not recogni ze any of the strikers but he did renenber that
sone strikers said "Vé wll take you out." Further, there was sone striker
twrling arope. (Tr. X1:126-128.)

A though sonme of the workers near the strikers stopped pi cking,
nore peopl e inside wanted to fill their buckets. A heavy-set lady was hit on
the head wth a green tomato. He did not identify her. He estinated that
about 5 strikers threwtomatoes. He could see this as he was standing on top
of his truck but at sone point he sat down inside the truck.

Wien on August 3 he and his father went to Mrianis, he recogni zed
one of the strikers as the short one wth the beard who had tal ked at Turner
field on the 24th. This nan had a bull horn and was yelling that the workers
shoul d not go pick tonatoes and that he was fromthe Lhion. This is an
obvious effort totiein Bargas to the events of the 24th, but it does not
hol d up.

Onh cross, he testified that he did not know the nen who were
driving the cars. He clained that each car had a flag and he is the only
Enpl oyer wtness to so testify. (Tr. X1:145-148.) | note that he was a very
dramati c wtness using a nunier of gestures. Again, it appeared to ne that he
had a story to tell and was sonmewhat rehear sed.

Wien asked to describe the stout nan who was the apparent | eader
onJuly 24, he said that this nan had a blond beard. This could not be
Baraj as who has a dark beard and is not short but is between 5'10" and 6'.

Medrano coul d not give
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further details about the description of this nan. Nor did he see this nan
throw anything nor use arope. | find that the vague description of this so-
call ed | eader does not describe either Barajas or John Aguirre.

He testified that the strikers were talking to workers and the
workers kept picking for about 15 mnutes but that they stopped when the | ady
was hit inthe head. He dotes not know her nane and coul d not identify her.
Hs testinony seens rather confused at this point. (See Tr. X1:149-153.) He
also clained that he doesn't knowif any Ace supervisors were present on the
24th. Again, | find this hard to understand.

He stated that he voted unchal | enged in the el ection.

In sumary, | found Medrano not to be areliable wtness. In
addition to the reasons already stated, | note that several tines he gave non-
responsi ve answers where he vol unteered infornation referring to all eged
violence. (See, for exanple, Tr. X|:154-156.)%

Javier Luna Barrios testified that he worked as a picker for
Eduardo Gonez at Turner Ranch. He could not renenter the day of the week, but
it was sonetine during the strike. He does not renener if he worked the

first day of the strike. (Tr. X1:165.)

® have also discredited his testinony regarding two cars which were
allegedly hit by strikers wth their hands and feet and whose drivers were
threatened that their cars would be burned i f they cane back. The testinony
seened rehearsed. (Tr. X1:132.)
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There were 80 workers in his crewand he renenbers on an
unspeci fied day that about 30 or 40 vehicles cane to the field were he was
pi cking and from250-300 strikers got out of the cars. The vehicles had red
flags wth black eagles. (Tr. X1:166.)

The strikers told the workers to get out of the field and if not
"W&' || take you out." He was at the edge of the field, about 20 feet anay
fromthe strikers, whereas the rest of the crewwas in the mdd e of the
field Herecalls sone unidentified strikers saying that we wll break your
cars and your face. He also clains to have seen basebal | bats, sticks and
ropes. Sone of the strikers were wearing buttons and al nost all the strikers
threwtomatoes, or at least 200 of them Hs testinony is very simlar to
that of his father, Jesus Luna. Heis the first wtness to testify that he
saw basebal | bats. He also clains that a truck driver naned Tonas and a | ady
were hit by tomatoes. (Tr. X1:166-168.) | find it is rehearsed testi nony.

He did testify that he was not hit and beside the truck driver and
the lady, no others were hit. It was when the police cane that the strikers
left and the police escorted the strikers out of the field. Qi voir dire, he
testified he did not vote because he was not an eligible voter. (Tr. X1:168-
170.) Heis the first Enployer wtness to testify that police cars escorted

the strikers out rather than the workers.
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nh cross, Luna testified that he worked in the sane field the
next day. July 24 was the only day that he saw strikers throw t onat oes
and/or cone into the field. (Tr. X1:186.)

Wien asked about the ropes that he saw he becane somewhat hostile
and was unabl e to describe the strikers who were in possessi on of the ropes.
(Tr. X1:188.)

Wien asked what any of those 250-300 strikers were wearing, he
answered "Al | knowis they were wearing those buttons. | don't know they
were wearing just clothes, their clothes.” (Tr. X1:190.) This nanifests a
selective nenory. He finally conceded that he had no idea of hownany of this
larger group of strikers were wearing buttons. (Tr. X1:191.)

Nor coul d Luna descri be the persons who were hol di ng the basebal |
bats. He did concede that nothing was done wth the bats. Though he
testified that everyone threwtonatoes and threwthemabout 20 feet and that
sone of the people lived at his canp, he could not identify any of the tonato
throvers. ®

For reasons described above, | generally do not credit Luna' s
testinony as | found himto be an unreliabl e wtness.

a  ummary of H ndi ngs

Based upon ny reviewof the credited testinony, | find that the

UPWwas not invol ved regarding any of the incidents at

Bot h Javier Barrios Luna and Jesus Luna Rodriguez were recal l ed to
establish that they had used different nanes whi ch appeared on the Enpl oyer's
payrol | list, that their nanes do in fact appear on the eligibility list and
that they were eligible workers and I so find. (Tr. X11:20, 21, 27.)
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Turner Ranch on July 24. The weight of the evidence is that Bara as was not
at that ranch despite Schenone's testinony. | findit nore likely that the
workers at Turner Ranch w th whomhe spoke that day and who identified the so-
cal l ed | eader in question as Migafia were probably accurate. Baraj as deni ed
that he was at the ranch. Hs denial was credible given the fact that the UFW
did not take over the strike until July 26th, that no other Epl oyer wtness
expressly identified Barajas as being present, that Medina s credited
testinony does not identify Barajas, and it appears that there mght have been
sone overl ap between the tine all the picketers and workers had | eft Mrada
Lane on July 24th and the tine that these incidents were all eged to have
occurred at Turner Ranch on July 24.

| further find that a n@ority of the workers at Turner Ranch on
July 24 had | eft before tonatoes were throan. | find that nany of those
workers actual ly joined the pickets and that nost of the rest of the workers
left the field. 1t's not been established by the Ewpl oyer that they |eft
because of coercion. Just as likely an explanation is that they were
supporting the strike.

| findthat the strikers who did go to that field were there under
the direction of Migana and the coomttee. There were approxinately 30 to 50
strikers and a fewof thementered the field to alimted extent and threw
tonat oes. Though one wonan might have been hit by a tomato, | find it
sonevhat unusual that the wtnesses, including the supervisors, coul d not

identify
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that wonan and that the Enpl oyer was unable to call her to testify. | find
the Enpl oyer has not established that other workers were hit by tonatoes or
dirt clods. Schenone's testinony really focused on the one wonan and was not
specific about the 4 or 5 nen. The testinony about the truck driver was vague
and non-specific and | find no truck driver was hit. | do not believe that
the strikers who were there engaged in serious threats to the pickers, but
rather exhorted themto stop picking and join the effort to get a pay
increase. Mny did.

Though there nay have been a trespass, | do not believe that the
type of conduct which occurred rises to the I evel which would require the
election to be set aside. | also find that deputy sheriffs were present at
least for part of the tine that strikers were on the property and were present
when the workers were | eaving the property.

2. July 26 - Turner Ranch

Jesus Medina testified that on July 26th at Turner Ranch he
saw strikers carrying flags and with Lhion buttons. (Tr. 1:69.)* He saw
about 20 cars coming toward the field fromthe eastern part of the ranch at
about 11:30 am Hethensaidit was not inthe norning. (Tr. 1:87-89.) H
did not see Luis Magana that day at Turner Ranch wth the strikers. (Tr.
1:71.)

L As | have al ready eval uated the credibility of a nunber of wtnesses
who wil be testifying about this incident as well as additional incidents to
be discussed infra, | wll not repeat ny credibility cooments. Rather, | wll
point out any newcredibility issues not al ready di scussed.
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He asserted that there were three sheriff's patrol cars trying to
bl ock the cars fromcoining in off of Austin Road. Mst of the strikers' cars
then turned around and tried to get in through the nain entrance off of French
Ganp Road. These cars were waving red flags wth eagles. Mst of the cars
finally reached the field where he was |located. He then testified that nost
of the crewleft the field when they first sawthe strikers' cars. (Tr. 1:90
97.)

Medina testified that about 15 or 20 peopl e got into the fields but
he did see the sheriff stop sone of the cars. Sone unidentified person said
that we're going to kill you and burn your car and we know where you live. It
i s uncl ear who nade these conments or to whomthese comments were directed.
About 15 or 20 people renained in the field when the strikers cane i n and nost
of themwere famlies of supervisors. (Tr. I:100-103.)

The foreman said that it was not necessary to stay because
they were not going to do nore work. (Tr. 1:103.)

No striker said anything to Mdina.® He left wth his
br ot her .

Medina' s testinony is too vague to support a finding of coercion.
He fails toidentify any of the strikers even though sone of themwere from
the | abor canp where he resided. It is unclear to wvhomthe threats were nade
and the record is devoid of any substantial evidence as to how cl ose or how

far anay the

¥I amnot considering testinony about the subjective reaction of the
workers in his crewthat day.
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strikers were fromthe workers who were threatened. Further, Medina testified
he did not renenier any nore specific regarding the threats. | have,
therefore, discounted Medina' s testinony concerning events inthe field at
Turner Ranch on July 26.

As he was exiting fromTurner Ranch, there were sone 60 or 70
strikers along French Ganp Road. These strikers carried indicia of the UFW
such as buttons, flags and bunper stickers. About 50 feet before | eaving the
ranch, as nost of the strikers knewhim they began to punch his car and
threaten to kick his ass and bother his famly. He said the peopl e were
acting crazily and that they were speaking in a violent tone of voice.
However, he did not stop his car and he did not see what strikers mght have
done to other cars. There was no danage to his car. Hs failure to identify
the strikers wo nade these threats puzzles ne since he testified that he knew
t hembecause sonetines they worked together. (Tr. 1:113.)

Qnh cross, he identified Antonio Mndez, Gacielo M veros and
Mbdest o M veros as sone of the forenen who were present at Turner Ranch on
July 26th. He estinated that the crew nunbered about 150.

G the 15 or 20 who entered the field, he recalled that one of
themwas Juan Minuel Naranjo and another was Fanci sco Naranjo. Hwever, he
does not indicate that either of those two individual s nade any specific
threat. (Tr. 11:39-40.) He did not renenter seeing Baragj as there that day.
(Tr. 11:41.)
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He saw 5 or 6 sheriff's cars at Turner Ranch. Wien asked who hit
his car, he gave a coupl e of nicknanes but he stated he could not recall their
regul ar nanes (though later he recall ed one nane) nor coul d he describe the
others. (Tr. 11:50-51.) This appears to be an isol ated event.

Robert Garrol, the Enpl oyer's | ead counsel, testified that when he
arrived at Turner Ranch between 12:45 and 1 p.m, there were a nunier of
pi ckets at the entrance and he had to slowdow in order to get into the
ranch. He recogni zed Zeferina Perez Garcia, a stipul ated UPNVagent (I wll
refer to her as either Perez or Zeferina). Carrol testified that Perez
"seened" to be gesturing and yel ling sone things but he coul dn't hear her very
well. | find this too vague to support any finding.

He did state that at sone point 8 10 vehicles, 2 of which had
flags, passed by and that there were a couple of sheriff's cars in the sane
procession of cars in front and behind. (Tr. 111:55-56.) GCarrol heard a | ot
of derogatory comments and epithets fromthe vehicles wth the UPWfI ags.
However, it is unclear in the record exactly who was yelling and to whomt he
derogat ory renarks were addressed, though Garrol suggests they were addressed
to onpany representatives. The epithets were also directed at workers and
soneti nes the deputy sheriffs. Though he heard poundi ng sounds, he can't say

what they vere. (Tr. I11:81-82.)%

% amstriking and not considering Garrol's testinony that he was
advi sed by Schenone that some of the workers were very
(continued. . .)
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CGarrol then related a discussion he had wth Perez who had on a
UFWor gani zer badge. There were epithets spoken by a group of strikers
nearby. Sheriffs were 15 to 100 feet away fromthe poi nt fromwhi ch the
caravan of cars was | eavi ng.

It appears fromCarrol's testinony that Perez was not taking
access, but rather was on the picket line. H did not testify as to any
vi ol ence or threats.

nh cross, Garrol indicated that Perez was from45 to 60 feet from
French Ganp Road when he tal ked to her and that he was about 30 feet away. It
appears that the distance fromFAench Ganp Road to the fiel d where peopl e were
working is about 3/4 of amle and that the first bridge is fromk to 8 mle
north of French Ganp Road. (Tr. 111:123-125.) GCarrol al so saw approxi nat el y
15 UFWpi cket signs at the edge of the ranch on Fench Ganp Road.

| generally credited Garrol's testi nony which

establ i shes that Perez was present, there were sone pi cket signs on Fench
Ganp Road and sone strikers were wearing UFWbuttons that afternoon. Though |
credit his testinony that a deputy sheriff advised himthat the deputies were
inthe process of evicting 10 of the cars fromthe premses, it is hearsay and
cannot by itself establish that there were 10 carl oads of trespassers or UFW

trespassers on the property at that tine.

(... conti nued)
scared. This is consistent wth ny earlier ruling. | have not consi dered
such subj ective testinony and | have footnoted just sone of the exanpl es of
that subjective testinony which | have struck.
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Wthout nore, however, Carrol's testinony, as previously alluded to, does not
establ i sh the type of misconduct which would require setting aside this
election. Nor does Garrol's testinony prove that the carl oads of strikers
were LPWagents. There is no proof that any strikers who entered the field
that day did so wth UFWapproval or subsequent ratification.

Gacielo Mveros, whose testinony | have found to be unreliabl e,
testified that on July 26th there were about 15 people in his van when 5
uni dentified nen who said they were fromthe Lhion or representatives of the
Lhi on began to nove his van. He then drove the van and workers hone at their
request. (Tr. V19-20.)> On cross, Mveros testified that this pushing
incident occurred on Little Road which is found on UPNVExhibit 1 on the west
side of Hghway 99. The pushing occurred at about 7 or 7:30 am Hve people
pushed the van, but the van was never turned over as it was too heavy and the
five strikers were attenpting to talk to himand persuade himnot to go into
work and to join the strike. Further, "They only pushed a coupl e of tines."

(Tr. M:82.) He could not identify the strikers.®

* have struck M veros testinony regarding the subjective reactions of
the workers in his van to the al |l eged pushing of the van.

* aso find that the pushing of his van on July 24 in the afternoon at
Turner Ranch was not coercive either. There was only pushing for a very short
tine and the van was pushed once or perhaps at the nost three tines.
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| find that M veros' testinony, even where credited, does not
establ i sh any aggravat ed misconduct requiring the el ection to be set
asi de.

Lorena Wiseno described a simlar incident involving a van. She
was in a van driven by Mdesto M veros, the brother of Gacielo M veros.
There were 14 or 15 workers in the van. Wen the van tried to enter the nain
entrance, it was bl ocked by sone 50 or 60 strikers. She sawtwo or three UFW
flags wth bunper stickers which were stuck on the shirts of sone of the
strikers. Sone of these strikers who were bl ocking the entrance said not to
gotowork and if they did go to work there was going to be blood running in
the field and that they would get hurt. They al so threatened to burn the
houses and the vans. She was inside the van when this threat was all egedly
nade. Several strikers started to push the van back and forth. There were
four or so strikers on each side of the van. A sone poi nt, Mdesto M veros
told the strikers to stop as he was not going to go to work. The pushi ng of
the van stopped. The van then exited. However, the van did return wth the
workers later in the day through the sane entrance. (Tr. M:184-189.)

Wil e she was at work later that day, she saw about three cars
cone to the edge of the field. However, she does not recall what the two nen
said when they allegedly tried to start a fight. Her testinony was very vague
and there is no credi bl e basis upon whi ch to concl ude that these nen were
trying to pick a fight. There nay have been | oud arguing, but nothing nore.
She
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testified that she believed that M ctor Ganacho was one of the two nen.
However, she did not hear himsay anything and she cannot identify the source
for her belief that Ganacho was one of the two nen. There is, therefore, no
evi dence that M ctor Ganacho was involved in this incident or that he did
anything inproper. (Tr. M:192-194.) Nor is there any evidence that Mctor
Ganacho or the other person were agents or representatives fromthe UFW

As she left work that day at about 2 p.m, she saw 50 or 60
strikers, some of whomsaid not to cone back to work or we' |l burn your houses
and vans and we won't be responsible. Srikers pounded on the van. | don't
credit this testinony as it is too vague to rely upon. It al so sounds sinlar
to her description to what occurred that norning and sounds rehearsed. In any
event, there was no danage to the vans.

During cross, when asked about what occurred on the norning of
July 26th when the van she was riding in attenpted to get into Turner Ranch,
all she heard the striker tell Mddesto Mveros, the driver, was that they
should not go to work and that "we don't want you to go to work." (Tr.
M:236.) She was unable to identify the person or persons who nade the threat
that bl ood woul d, be running if the van entered the field to work. nly one
person nade this threat, but she did not see him (Tr. M:240.) This was the
sane person who allegedly said that "we are not going to be responsible.” Se
conceded that she did not hear of anybody' s house or van getting burned during

the strike. (Tr.
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M:241.) nrecross-examnation, Wiseno testified that the van was bei ng
pushed by strikers on both sides. It appears, therefore, that there was never
any i nmnent danger that the van woul d be overturned and | so find. If it did
occur, this was an isolated incident. As previously discussed, she was an
unrel i abl e w t ness.

Jerry Schenone testified that at about 1 o' clock he heard from
Dean Janssen that a fight had broken out. He arrived at the field at about
1:30 or 1:.45. H sawtwo sheriff's cars escorting 5 or 6 cars fromthe field
and no one was working. (Tr. V150-153.) He spoke wth 10-15 workers, but he
does not recall their nanes. (Tr. V165.)® Schenone then asked Rob Carrol by
tel ephone to call the sheriff and the sheriffs did cone out. The deputy
sheriffs then escorted 15-20 cars out of the field, about half of which were
escorted down the nain road south to the entrance on French Ganp. Fom
Schenone' s testinony, it does not appear that the deputy sheriffs were
escorting al |l eged UFWsupporters fromthe field at this tine. It appears that
nost of Schenone' s testinony regarding these events were based on hearsay or
on ot herw se i nadm ssi bl e evi dence.

Jesus Medrano testified that he attenpted to go into Turner
Ranch on July 26th to work, but that the presence of 10 strikers at the

entrance who warned himnot to go to work

®| struck Schenone's testinony about the subjective reactions
of these workers.
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di ssuaded himfromentering the ranch and working. There is no allegation of
bl ocking, threats or coercion. (Tr. X1:135.)

The UFWcal l ed two wtnesses. Zeferina Perez Garcia testified that
she was present at an Ace field on July 26th where she saw Enpl oyer attorney
CGarrol at about 3:30 or 4:00 in the afternoon. Though she did not know the
nane of the field, it was near "the alnonds." According to Perez, Carrol told
her that she was on private property. She responded that she was not on
private property as she was not in a field and that she was on a road used by
the workers to reach a field. (Tr. XV.144-145.) The tonato fiel ds were quite
far anay fromwhere she was. The workers were coming out fromthe fields. She
testified that when the workers' cars stopped, she and other unidentified
strikers would talk to the workers. They woul d ask the workers to support the
Lhion and not returnto work. (Tr. XV 46.) According to Perez, the enpl oyees
w th whomshe spoke said that they hoped it went well and w shed her good | uck.
(Tr. XM 147.) | find that the ranch about whi ch she was testifying is Turner
Ranch.

(n cross, she did not recogni ze anything on the nap of the
Sockton area since it was her first tine there. (Tr. XV 162.)

Regarding the day that Garrol spoke to her, she recalls that when
they were tal king there were about 30 or 35 UPWsupporters in the general
vicinity. (Tr. XV167.) She testified that Garrol had not arrived when she
first reached the ranch. Wen asked if the UFWsupporters who were standi ng

out on the
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road were carrying UFWflags and banners and wearing UFWhbuttons, she
responded, "V¢ didn't have anything, neither themnor 1. V& didn't have
anything of that." (Tr. XV.168.) The wtness recalled seeing about 15 or 20
cars out on the road but she did not recall seeing a single UFWbanner or
flag. She alsorecalls that at the tine she and Garrol spoke, cars were
leaving fromthe field. Before speaking wth Garrol she recal | ed she saw at
least 10 or 15 cars. (Tr. XV 168-174.)

Perez deni ed hearing any insulting words yelled by URWsupporters
as workers were exiting the field. And she denied that UFWsupporters were
bl ocking exiting vehicles. (Tr. XV:173-174.) Perez agrees that she was in
charge of the UPWpickets. She clains that she was sent there to put order on
the picket line and prevent UFWsupporters fromhollering bad things. (Tr.
XV:175.) Perez also indicated that sone of the exiting workers stopped their
cars and appeared to park on the public road near the exit. (Tr. XV 178-179.)

Perez stated that when she arrived at the field that
afternoon, neither Barg as, Augustin Ramrez nor any other UFWagent was
there. (Tr. XV 184.)

Perez did not recal | whether, when Carrol addressed her, she
turned to other UPWsupporters and asked themif they had heard that and
telling themthat he was a | awyer for the Gonpany. (Tr. XV 186.) Wat she
does renenter is that Garrol had asked her to get out because it was private

property. This was a spontaneous reaction to a question on cross-exam nation
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asking, "You just don't renenier nuch about what we di scussed, do you?' (Tr.
XV 186.)

Wen Garrol asked if she recalled that UPWsupporters started using
epithets against him she clains that she did not hear anybody say "those bad
words.” (Tr. XV 187.) Wiile Garrol was asking that question, the wtness
crossed hersel f, perhaps because of the swear words and had a rather shocked
expression on her face. (Tr. XV 187-188.) She appeared genui nel y of fended by
hearing those swear words.

The witness also recalled that Garrol said to her that all the UFW
supporters woul d have to leave. (Tr. XV.189.) She said this in a spont aneous
and a convincing nanner, and | credit her testinony on this point. However,
the wtness does not renenber anything nore that occurred in the conversation
of sone 510 mnutes between them The wtness candidly stated that if the
hearing had occurred sooner, she woul d have renenbered nore of what happened.
(Tr. X192.) Wien asked on cross whether she really did not renenier that
the UPWsupporters sai d anything derogatory or used epithets, her response was
that when she is in charge, she never allows it because "I amvery close to
the church.” (Tr. XV:193.) She enphatically denied that epithets were used
(Tr. XM 193.) The wtness also testified that after Garrol left the vicinity,
quite a fewnew peopl e had joined the picket line area. (Tr. XV 196.)

Wien asked how nany tines she took access to any ranch in the area

during the strike, she testified she took access
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twce, but she did not knowif it was a Triple Eor an Ace field. She al so
testified that she does not know Jose Andrade. (Tr. XV 210-214.)

A though Perez did not have a very good nenory for detail, she
does appear to ne to be an honest wtness. She did not have a good grasp of
the nane and | ocation of Ace fields contrasted wth Triple E or San Joaquin
fields. It's not clear that she ever took access to an Ace field, and | find
based on this record that she did not. On the other hand, she was very
definite about her nenory that Garrol told her that she and the UFWsupporters
on the picket line were there illegally and would have to leave. | credit her
testinony on that point.

A nore perpl exing question is raised by her assertion that she did
not hear any epithets or insults spoken by URWsupporters to departing workers
or to Garrol. Athough | have no doubt that she nade a good faith effort to
control picket Iine conduct (a video tape shows her naking efforts to keep
pi ckets our of a public road so they would not block traffic), | doubt whether
there was an absence of epithets or insults spoken by Lhion supporters as
workers departed fromthe field. M doubt is based upon Garrol's testi nony
that there were such insults and epithets which he heard. Perez testified
that only a fewcars stopped to talk to the UPNsupporters. Mre than 20
exited wthout stopping. It nmay well be that the workers in the fewcars that
did stop wshed the Lhion luck. However, Medina s testinony that he was

threatened as he exited fromTurner Ranch
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on that day |l eads ne to conclude that not all the workers wshed the strikers
success. Yet, Perez seened spontaneous and sincere when she crossed hersel f
upon hearing swear words and epithets in the questions asked her on cross-
examnation. | do not think that she was pretending. | find, therefore, that
her testinony tends to establish that the atnosphere on the picket |ine was
sonmevhat control Il ed and was not coercive. This finding is supported by the
presence of deputy sheriffs at the ranch and specifically at the point were
the workers exited onto Fench Ganp Road.

Augustin Ramirez was the next wtness called by the UFW There
was a stipulation that during the strike he was a Lhion agent. (Tr. XV 222.)
A the tine of this hearing, he was not working for the UFWbut was rat her
wor ki ng for anot her uni on.

He arrived in Sockton on July 25. The first tine that he went to
an Ace field was on July 26th after |eaving Mriposa Ranch where the URWt ook
over the strike.

He arrived at Turner Ranch between 1 and 2 p. m when pickers were
comng out of work. Referring to UAX 1, he identified Turner Ranch and
stated that he was right beside the al nond orchard which is just to the west
of the main road which goes north into the ranch toward the field fromF ench
Ganp Road.  (Tr. XV 228-229.) He was there wth between 20 and 25 of the
strikers. Hetestified credibly that as the workers who were pi cki ng t onat oes
cane out fromthe field and were exiting fromthe ranch, he and the UFW

supporters woul d ask themnot to break
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the strike since the strike wll benefit all the workers that pick tonatoes.
None of the workers who were | eaving and to whomhe nade this request to honor
the strike said anything to him H was there from1520 mnutes. He did not
see Robert Garrol there. (Tr. XV:229, 230.) He and the 20 or 25 UFW
supporters or strikers left Turner Ranch together. (Tr. XV 231.) He does not
indicate that Zeferina Perez Garcia was there.

nh cross he testified that there were police cars at Turner Ranch
on July 26th when he arrived. There were approxinately two or three sheriff's
vehicles wth five or six deputies. He testified that sheriffs were
everywhere. (Tr. XV 257-258.) | credit this testi nony because he was an
honest wtness and the video tapes showed a significant presence of police at
the various ranches.

Ramrez testified that he saw5 or 10 cars cone out of the fields
toexit the ranch. He al so renenibered seeing Garrol there at the ranch
speaking to the deputy sheriffs. (Tr. XV 263-264.) Though Ranirez reneniers
that there was a police vehicle in back of the |ast car he sawexiting, he
woul d not describe it as a caravan.

This wtness testified in a straightforward nanner. He was
articulate and responsive and | found himto be a credi bl e wt ness.

nh cross-examnation he testified that he went to the Mit hews Road

Labor Ganp during the evening of July 25th upon his arrival.

88



The Enpl oyer inits brief attached excerpts fromthe Triple E
hearing of the testinony of Ramirez in an effort to discredit him The
speci fi c passages quoted fromVolune M1 of the Triple E hearing held on
Qctober 4, 1990, referred to Ramrez' testinony on cross regardi ng wien he
first arrived in Sockton. He testified in Triple Ethat he was in Sockton
on July 24 as that was the date that he net Luis Mgafia and apparent|y
attended the neeting of the coomttee that afternoon at Mt hews Road Labor
CGnp. (Triple Ehearing, Tr. M1:59.) Ramrez also testified that he
bel i eved that Mgafia was representing the workers who were on strike on July
24. (Triple Ehearing, Tr. MI1:61.)

| do not find that these transcript passages fromthe Triple E
heari ng adversely affect the credibility of Ramrez. That hearing was hel d sone
9] nonths before the hearing in the instant natter. Qoviously nenories woul d be
better at the Triple E hearing than in the instant hearing. Neverthel ess, | find
that Ramirez was an articul ate, responsive and credible wtness. H answered in
a forthright nanner and he appeared to ne to nake an effort to give responsive
answers both on direct and on cross.

a. unmary of H ndi ngs

Based upon the above credited testinony and ny revi ew of
the record, | find that the UFWdid not arrive at Turner Ranch on July 26th
until 1:00 or 2:00 p.m The WPWwas not responsi bl e for incidents that
norning. Nor did the UPWauthori ze access that day at Turner Ranch. | note
that Barag as
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testified that he never authorized access at any Ace Ranch (al though the UFW
did take access on August 7 at Dellaringa Ranch). The testinony of Zeferina
Perez Garcia and Augustin Ramrez indicate that they were on the picket |ine
attenpting to persuade exiting workers not to return to work the next day and
to honor the strike.

The 15 or 20 strikers who went onto the property at Turner Ranch
during the norning of July 26, were not UPFWagents. FRather, they were
strikers and their conduct wll be evaluated by the third-party standard. |
find that they did not have permission to be present. However, | di scount
Medi na' s vague and non-specific testinony as to the nature of the threats nade
by the 15 or 20 strikers who cane into the field. | note that Mdina did not
testify that the only two persons whomhe identified by nane, i.e., Juan
Minuel Naranj o and Fanci sco Naranjo, nade the threats about killing and
burning a car. The substantial najority of the crewhad already | eft the
field. It appeared that the renaining workers were famlies of the forenen
and supervisors. There was no tonato throwng or dirt clod throwng, and
there were no assaults or batteries. Despite sone hearsay testinony regardi ng
a possible fight inthe fields, | find that there was no fight in the fields.
Further, there was a presence of deputy sheriffs who cane onto the scene
inmedi ately after the strikers entered the field. | note that the deputy

sheriffs had al ready prevented a nunber of cars fromeven
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reaching the field. Wth this police presence, the potential for problens or
coercion was substantial | y reduced.

| find that the UPNVwas not responsi bl e for the pushing of vans
whi ch occurred the norning of July 26th. The pushings of Gaciel o M veros'
van were minor incidents. They would not tend to coerce workers. The pushi ng
of Mbdesto M veros van appeared to be a nore substantial incident, but | note
that the van was never in danger of being pushed over and it is not the type
of aggravated nmisconduct which should result in the setting aside of an
election. Again, the presence of sheriff's vehicles at Turner Ranch woul d
tend to reassure workers.

| do not believe that the Enpl oyer carried its burden of
establishing that there were trespasses after the UPWarrived at Turner Ranch
between 1 and 2 p.m The testinony of Garrol was based prinarily on hearsay
regarding the sheriff's statenents about possibl e trespasses. Further, the
testinony was not clear that there was actually a caravan of strikers' cars
bei ng escorted off the prenmises by the sheriffs. 1 note also that the
Epl oyer did not call the deputy sheriff invol ved in the conversation wth
Garrol nor any other percipient wtnesses wo al |l egedly observed the sheriffs
renovi ng strikers fromthe ranch.

| further find that threats nade during the norning were not
attributable to the UPWand | discounted nuch of the testinony for |ack

of foundati on.
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Nor have | considered all eged threats agai nst
supervi sors not nade in the presence of eligible workers absent reliabl e
testinony that the workers | earned about these threats.

3. Msit to Hone of Jesus and A g andra Medi na at Mt hews
Road Labor CGanp

Jesus Medina testified that after he left the Turner Ranch during

the afternoon of July 26, he was sitting at atable in his hone for about an
hour when 30 or 40 persons |ed by a | ady who appeared to himto be a | eader of
the Lhion cane to his house. This unidentified wonan had a button, a cap, and
papers. nhce the group cal ned down, the wonan gave Mis. Medina a Lhion
nenbership form Sone of the people in the group started shouting that M.
Medi na was a son-of-a-bitch and a chicken. nly Ms. Mdina went out to tal k
to the assenbl ed group. (Tr. 1:117-118.) M. Mdina s brother was al so
present. Athough this group beat on the wndows of his brother's room they
did not break the wndows. Hs wfe did bring in forns given to her by the
wonan. This incident lasted for about a hal f-an-hour. Thereafter he becane
their eneny. (Tr. 1:118, 126.)

Wien asked if any workers were in the vicinity when this incident
occurred, he was not very specific. Instead, he began tal ki ng about how
groups of two or three workers started conversing wth each other. But the
testinony does not nake sense. He further testified that the 30 or 40 persons
i ncl uded sone of the sane ones who were at the entrance to the Turner Ranch.

This part of his testinony regardi ng whet her workers
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tal ked about this incident appeared to ne to be rehearsed or coached.
(Tr. 1:126.)

| note that there were no specific threats nade by any persons in
this group of 30 or 40. There certainly were insults about M. Medi na being a
chicken and a son-of-a-bitch. However, his wfe did go outside of the house
to address the group and though there was a ot of enotion wthin the group
because the Medi nas were not honoring the strike, it does not appear fromM.
Medina' s testinony that any threats were nade. Further, there is no
indication that any other Ace workers either observed or found out about this
I nci dent .

A sone point after that encounter, a nenfber of the conmttee,
Afredo Naranjo, cane to Mdina s house and tal ked to himand his wfe to try
to convince themit would be better not to go to work but to honor the strike.
Naranjo did this in "a good way, in a good nanner -- (English) good nanners."
(Tr. 1:127.) Naranjo also attenpted to get himto sign wth the Uhion.

Wthin a coupl e of days of the encounter wth the group of 30 or
40 strikers, Medina discovered that one of the tires on his car was punct ured.
He did not see who did this. He clains that he then tal ked about this wth
Afredo Naranjo and Qustavo Ganacho. The conversation occurred at the | abor
canp on the sane day he discovered that his tire had been punctured. He
accused themof puncturing his tire. Naranjo told himthat it was not a good

idea for himto go to work. Naranjo then said that Mdina
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should just tell us where he woul d be going so that we coul d cone over. Then
Medi na said he forgot to testify earlier that while he was talking wth
Naranjo, Naranjo said that this was a sanpl e for what woul d conti nue to happen
tohim (Tr. 1:131-134.) | note that this testi nony does not establish that
the Lhion, the coomttee or any specific individual actually punctured the
tire.

Medi na then testified that two of his car tires and two of his
pi ckup tires were al so punctured al though he did not see who did it. (Tr.
|:137-138.)

During the conversation wth Naranjo foll ow ng the puncturing of
the first car tire, Afredo Naranjo said that they were all now nenbers of the
Lhion. Mdina concluded that the coomttee had by that point been di ssol ved.
(Tr. 1:135-136.) Both Naranjo and Qustavo CGanacho |ived at the sane | abor
canp as did Mdina. Again, | amunable to find that the Lhion or Lhion agents
were responsi bl e for the puncturing of the tires of the car or truck. Nor,
wthout nore, can | find that Uhion supporters punctured the tires.

(nh cross, when asked who visited his house on July 26, he
testified it was sone picketers, that only a couple of themlived at canp
i ncl udi ng Manuel Naranj o and Fanci sco Naranjo. However, he al so i ndi cat ed
that Minuel Naranjo and Fanci sco Naranjo were not really close in proxi mty
to the group but rather they were watching. Hwever, they were part of the
group that was shouting at him (Tr. 11:51-52.) There is al so soneone naned

Perez thereand | find it is GQiillerno Perez whose
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testinony | wll consider infra. He stated that the group was about 20 feet

fromhi s house.

Medi na al so testified on cross that he heard nothi ng fromJose
Andrade who was present wth the group. (Tr. 11:54.)

In evaluating Mdina s testinony, | note that he candidly admtted
that followng the incident at his hone on July 26, he "becane an eneny of
theirs, | becane their eneny.” (Tr. 1:126.) Athough | have found his
testinony regarding the events of July 24 to be generally believable, it nay
be that his expressed bias agai nst the UFWand URWsupporters sonewhat col ored
his testinony regarding events on July 26, both in the fields and at his hone.
However, | found himto be a nore reliable wtness than Ms. Mdina.  But, |
did not find himto be as reliable as Giillerno Perez.

The next Enpl oyer wtness was Alejandra Mdina. She testified that
on July 26, about fifty (50) peopl e cane to her house and that they were
shouting for her husband to cone out. They called her husband an "ass hol e"
and "chicken" and said that they were going to "give it to you."> (Tr.

11:87.) She clained that these peopl e were wearing Lhion buttons and t hat
they had sone Lhion flags. The group was nad and they were shouting. Then a
| ady cane up to her and began to talk to her. This |ady gave her sone forng

or cards to sign. The lady wore a

 The interpreter agreed that this phrase neant "kick your ass." | note
further that Ms. Mdina al so stated that sone unidentified person fromthe
group said that soneone was going to punch them | discount this threat as
the testinony is vague and this wtness is not a credible wtness. (Tr.
I1:88)
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cap wth ared button wth a black eagle. Her nane was Zeferina. The forns
were uni on forns because they had the sane insignia as the button. (Tr.
11:88-89.) Ms. Mdinaddnot fill out the forns.

Wien asked if any other peopl e knew about this incident she said
that all the peopl e cane out to see what happened. However, she failed to
identify these people and she did not know how nany, if any, actual |y worked
for Ace. Infact, she testified that none of those people worked for Ace in
her crew (Tr. 11:92-93.)

Ms. Medinatestified that later that day A fredo Naranjo cane
to apol ogi ze for the threats. He said that they nade a mstake i n coning
to the house. (Tr. 11:100.)

\ery soon after cross began, Ms. Medina began to cry and was very
distraught. This was not the consequence of any especial |y tough cross-
examnation. Ve went off the record. Thereafter the UPWagreed that there
woul d be no nore cross-examnation. | find that her credibility was severely
weakened by her request not to go forward wth cross-examnation. | did not
find that she was a reliable wtness. She was too enotional and did not fully
conpr ehend t he process.

The UFWcal l ed two wtnesses. Quillerno Perez testified that on
July 24, after |eaving Mrada Lane at about 1:00 p.m, he and sone ot hers went
tovisit the Mdinas at Mithews Road. Luis Mygafia was present as were between

20 and 30 supporters of the strike. They tried to speak wth M. Mdina
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but instead his wfe cane out. The Medinas live in the sane canp as does the
wtness. Mgafia spoke to her and asked to speak to her husband to support
themin the strike. Qhers present were Alfredo Naranjo, Mrtin (\Vega), and
Lui s Ml donado, as well as Mil donado's wfe and daughters. (Tr. XM: 26-30.)
Perez testified that Mgafia asked Ms. Medina to "do us the favor of
supporting us in the strike to please tell her husband." (Tr. XM:30.) Ms.
Medi na responded that her husband was not goi ng to support thembecause he was
a checker. Perez testified that M. Mdina s brother was present in the
house. Ms. Medina appeared angry even though "we never said a bad word to
her." (Tr. XM:33.)%

Perez testified that no one had either buttons or flags when they
visited Ms. Mdina. Perez also testified that no one fromthe Lhion was
present at the house. Further, M. Mdina s brother told themto get out
because he was going to continue to work. Thereafter the group | eft and each
vent to their own hones. (Tr. XM:45.)

Wien asked on cross why Perez went to the Medina s in a group of
20 or 30, he answered that since it was voluntary to go visit Mdina, they
real |y coul dn't say how nany coul d go and how nany could not go. (Tr.

XM:147.) He testified that after

® did not rely on the exhibition or denonstrati on used by Perez to
denonstrate the appearance of Ms. Mdina (Tr. XM: 42-44.)
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Magafia tal ked to her that he al so asked Ms. Mdina to pl ease support the
strikers.

| find that his testinony on cross was generally consistent wth
his testinony on direct. | note that this was the second day of the wtness'
testinony and | felt that he did a good job of testifying despite having
testified late into the evening and not having gotten nuch sl eep the night
before. He al so displayed a good sense of hunor and he was patient and not
argunent at i ve.

The problemwth his testinony is that he says this incident
occurred on July 24, not July 26 as Medina testified. |f the event occurred
onJuly 26, thenit is unlikely Mgafa was present because by that tine the
UPWhad taken over the strike.

The next UPWw tness was Francisco Naranjo. He testified that
he lived at Mithews Road in July of 1989 and throughout the strike. (Tr.
XV 180.)

He testified that he did not on July 26, or at any other tine
during the strike, take access wth URWrepresentatives to talk to workers
inside Ace Tonato fields. (Tr. XV 81)

Wien asked if he knows Jesus Medi na, he answered yes, they are
peopl e who live in the sane | abor canp and he has known themsince 1985. Wen
asked whether at anytine during the strike in 1989, he tal ked to A g andra
Medi na about the strike Naranjo answered, "Never." (Tr. X\ 182-183.)

Naranj o was t hen asked whet her he was ever present when
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anyone el se tal ked to Al ejandra Medina about the strike. He answered yes and
that occurred on the day when we went to her house. However, he did not
recall the date. He testified that there were about 100 persons in the group
and that they were all workers. They lived in the two canps includi ng Mit hews
Road. Wien asked how nany of themlived in Mithews Road he sai d between 50
and 70. (Tr. X\ 182-184.) Wien asked who was doi ng the tal ki ng from anongst
the group, he said that it was a worker.® He testified that sone nenbers of
the coomttee were present at Medina s house as nenbers of the group. (Tr.
XV 185.) He does not recall the nane of the person who was speaking. He
does testify that the only thing that was said to Medi na was a request for
support of the strike. He also recalled that Ms. Mdina s brother-in-1aw was
inthe house. He testified that the brother-in-lawyelled out the w ndow
"what the hell do you want here, get out of here.” (Tr. XV 185.) He denied
that anyone fromthe group sai d anything about burning a house down. (Tr.
XV 186.) He al so denied that anyone fromthe group sai d anyt hi ng about doi ng
any harmto the Medinas or their property. (Tr. X\ 186.)

Wien asked whether Afredo Naranjo, his brother, was present he
answered yes but that Alfredo did not say anything to Ms. Mdina. H also
testified that his brother Afredo was

Fnitially he testified that it was a Lhion representative but he
defined Lhion representati ve as a worker who bel onged to the coomttee. (Tr.
AV 184.)
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studying lawat the tine of the hearing in Guadal aj ara, Mxico.®

The wtness said that he was not present during any conservation
between A fredo Naranjo and Jesus Medina. Further, Naranjo clains that he
was never aware during the strike that M. Mdina s tires were punct ured.
(Tr. X\ 187.)%

Naranjo then recalled that it was Luis Mil donado who was doi ng
the talking at the Medina house. He testified that Guillerno Perez did not
say anything to Ms. Mdina. Nor did Minuel Naranjo, his brother. Nor did
Jose Andrade. (Tr. XV 199.)

He testified that Barajas arrived later for a neeting. He
initially answered yes to the question whether Zeferina Perez Garcia was
present. He later changed his testinony to say that he was not sure whet her
she was present. (See Tr. XV:191-193.) | note that this is the type of
shifting testinony whi ch weakens the reliability of this wtness' testinony.
| did not have the sense that Naranjo was intentional |y msrepresenting, but
his nenory was not always clear. The wtness was rather soft spoken and

al nost subdued at tines and yet he seened definite about his answers.

® assune that this evidence was introduced to showthat A fredo
Naranj o was unavai l abl e to testify.

® wll not consider evidence of Afredo Neranjo' s character as an
indication that he did not puncture M. Mdina' s tires. (Bvid. de §
1101.)
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An exanple of adifficuty wth part of Naranjo's testinony is
found when he was asked whet her a URWperson was in the group whi ch had the
conversation wth Ms. Mdina. H saidthat there were about five of his
work buddi es speaki ng. Wien asked if they were UFWrepresentatives, he
answered no, "they were |ike coomssioned by a friend (sic) (neaning Eren),
he put themthere." (Tr. XV.197.) Heidentified those individual s as
including his brother Mwnuel Naranjo, Jose Andrade and Guillerno Perez. It
is clear fromthis testinony that these individual s were agricultural workers
and not UFWorgani zers. It is unclear what, if anything, Barajas
cormissi oned themto do. The testinony is too unclear to allowne to find
that these individual s were UFWagents.

Anot her exanpl e of a confusing aspect of Naranjo's testinony is
when he was asked whether Quillerno Perez, Jose Andrade, or Mwnuel Naranjo
had any role in the coomttee. Naranjo answered, "Now no." (Tr. XV 199.)
But when asked what about in July of 1989, he answered that they were j ust
sone of the ones who took access to the fields. (Tr. XV 199.) It is
uncl ear whether he is asserting that they took access to any Ace field on
behal f of the Lhion.

Interestingly, the cross hel ped to flesh out Naranj o' s testi nony
on direct and answered sone of ny questions. He testified that he believed
the conversation at the Medina' s hone occurred on July 26th. (Tr. XV 200.)
Though he al so believed that the neeting occurred sone ten or fifteen days

after the
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begi nning of the strike (which woul d place it sonetine in August) his
testinony does corroborate that of M. Medina who was clear that the event
occurred on July 26th. Thisis in contrast to Guiillerno Perez whose testi nony
| generally credit. Athough the recordis not clear, | do find that the
visit and the conversation at Medina' s hone took pl ace on July 26t h.

A though Naranjo on cross seened to reiterate that the group which
congregated in front of Medina s home nunibered about 100, | amnore inclined
tocredit Gillerno Perez and Jesus Medi na, who indicated that the group was
anywhere from20 to 40.

Naranjo testified that present in the group were Giillerno Perez,
Lui s Mil donado, Jose Andrade, A fredo Naranjo, Jesus Naranjo, Santiago Naranj o
and others. He denonstrated a good nenory in answering these questi ons.
Santiago is his father and Jesus is his uncle. Afredo, Juan and Minuel are
his brothers. (Tr. XV.202.)

He testified that Mwinuel Naranjo, Qiillerno Perez and Jose Andrade
took access at Triple E not Ace. (Tr. X\ 203; 211-212.)

He renenters that only two or three nenbbers of the group tal ked to
Ms. Mdina, and those three included Luis Mil donado and Jose Andrade. | note
that he does not nention Mgana, contrary to the testinony of Quillerno Perez.
However, he does not recall alady in the group asking Ms. Mdina to sign a
card. Based upon Zeferina Perez Garcia s denial that she visited any hones on
July 26th and the fact that | tend to
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general |y discredit the testinony of Ms. Medina for her failure to undergo
cross examnation as well as for a reasons stated supra, | find that no one
asked Ms. Medina to sign a UPWauthorization cird during that visit. | also
note that such a card was not produced as evi dence at the hearing.

Naranjo also recal l ed that only one person knocked at the door and
asked if M. Mdinawas in. He testified that the group was sone five neters
(15 or 20 feet) away fromthe house and he was located in the mdd e of the
group. (Tr. XV 205.)

During cross, his testinony was that Zeferina Perez Garcia was not
at the Mdina s hone. (Tr. X1V 209-210.) He does recal | Zeferina Perez
Garcia at neetings of workers telling the workers to deal peaceably and to
talk one at atine and calniy. (Tr. XI\V:208-209.) He further testified that
the she was only at the picket lines and, as far as he knew did not take
access.

Wien asked if Bargjas arrived at the | abor canp while the
conversation wth Ms. Mdina was going on, Naranjo testified that he believed
so. Wien asked if Barajas said anything to Ms. Mdina, Baragas said no but
that he "just renoved us fromthere." (Tr. X\ 210-211.) Athough Naranjo's
testinony is not very clear, he certainly does not place Baragjas in the
conversation as a participant. Assuming Barg as arrived at the canp around 6
oclock, I findit highly unlikely that the neeting wth the Mdi nas had

|asted until that tine and | therefore find
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that Barajas was not involved in this visit to the Mdina s house. ®

Naranjo testified that he was aware that Medina s tires had been
punctured and that he found out when he saw Medina returning wth four tires
and Medina told himthat he had bought nore tires so that the "sons of
bi tches" could continue to flatten the tires again. (Tr. XV 207-208.) He
denied that anything further was stated in that conversation. He also
testified that the UPWwas not involved in any kind of violent activity during
the strike. (Tr. XV 208.)

During redirect, Naranjo testified that Baraj as spoke everyday
about the need of non-viol ence and the need to be cal mas the picketers tal ked
to people as they left the fields. Infact, it appeared to Naranj o that
Baraj as was tal king about nonvi ol ence every five mnutes. (Tr. X\ 219-221.)

ntrary to Naranjo's testinony on redirect that he believed that
the majority of the workers at the |abor canp worked for Ace, | find, based
upon EX 9A and EX 9B (the eligibility list), and other parts of the record
that relatively fewof the 96 famlies living at the Mthews Road were
enpl oyed by Ace.

| alsocredit Naranjo's testinony that he was not present at

any Ace picket line. (Tr. XV.23L)

®Naranj o testified he worked at San Joaguin and not Ace in 1989 and |
so find.
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a. unmary of H ndi ngs

Based upon the above-di scussed credited testinony, | find that a
group of from20 to 40 strikers and URWsupporters visited the Medi na hone at
Mit hews Road on July 26th in the middle of the afternoon. | find that no one
fromthe UPWwas present and that the UPNVwas not responsible for the visit by
the strikers. The purpose of the visit was to ask M. Mdina and his wfe to
honor the strike and not to work for Ace.

Though | find that there were shouts by sone of the strikers to the
effect that M. Medina was chicken, and though | find that a nuniber of the
vworkers were unhappy wth the Mdinas, | do not find that they nade specific
threats against M. or Ms. Mdina either to their persons or to their hone, or
totheir property. | find that the incident was over in |less than fifteen
mnutes and that the visit did not constitute the type of aggravated m sconduct
whi ch should result in setting aside the el ection.

| further find that the Enpl oyer failed to establish that the UFW
was responsi bl e for the puncturing of M. Mdina s tires. Nor did the
Enpl oyer establish that any other specific individual or group was responsi bl e
for the puncturing of the tires. There is no question but that during his
testinony, M. Mdina was nad at his co-workers who supported the strike,
Mgana, and the ULFW However, there is an absence of specific evidence
indicating that a group of strike supporters did
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anything nore than request his support of the strike and engage i n nane
calling when that support was not forthcom ng.
4. Gacielo Mveros - Threats to Famly and Hone

h July 26th, after work, Gacielo Mveros testified he went to a
store in Sockton where Jose Andrade and Ezequi el Nunez, who identified
thensel ves as UPWrepresentatives, told himthat they wanted himto stop
taking people to work at Ace. This incident occurred at the Delta Sore. The
two individual s told himthat if he continued to take workers in his van to
the fields, that "they were going to burn ny house wth ny whole famly."

(Tr. V25.) | findthat there is no credi bl e evidence that the workers in the
van heard what was said to Mveros. (Tr. V.28.) In fact, Mveros testified
that the two individuals told the workers that they should unite wth themto
get a higher rate of pay for their work in the tonmato fields. (Tr. V.28-29.)
The Enpl oyer did not sustainits burden of proving that the workers in the van
heard whatever it was that was said to M veros by Andrade and Nunez.

Thereafter, the Enpl oyer sought to elicit testinony regardi ng what
happened when M veros went hone and spoke wth his daughter. | ruled this
type of testinony i nadmssibl e since there were no agricultural enpl oyees
present during what ever di scussion Mveros had wth his daughter in his hone

and
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secondly, there is no reliable evidence that the threats were communi cat ed
to agricul tural enpl oyees. ®

(nh cross, Mveros testified that he had known Andrade si nce
Andrade was fifteen years of age and that Andrade is related to himin a
distant manner. (Tr. V. 97.)

In addition to ny ruling which sustained an obj ection to testinony
regardi ng what occurred when M veros returned hone because of the absence of
any Ace enpl oyees, | do not believe that Mveros was a credible wtness and |
do not credit his testinony that Andrade and/or Nunez either nade the threat
to his daughter or told Mveros at the Delta Sore that they had nade such a
threat. Nor did they threaten himat the store.

Wien M veros' daughter, Hsa M veros, began to testify, Ewployer's
counsel conceded that the she was not an agricultural enpl oyee, that her
father was a supervisor, and no agricultural enpl oyees were present when the
alleged threats were nade. Based on these representati ons and consistent wth
ny prior ruling, | sustained an objection to her testinony since it was not

relevant. % ®

®See Tr. V38-41 for the offer of proof regarding the all eged
threat.

¥See Tr. X 1:121-122 for the offer of proof regarding the testinony of
H sa M veros.

® note that Gacielo Mveros continued worki ng and continued to
take workers in his van throughout the strike.
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a. Sunmary of H ndi ngs

Based on the above discussion of the testinony, | find that the
threat and i ncident described by Gacielo Mveros regarding the burning of his
hone did not occur. Even if such a threat were nade, it was directed at a
supervi sor and there were no enpl oyees present. Nor is there reliable
evidence that this threat was dissemnated to agricultural enpl oyees enpl oyed
by Ace.

5. Incident Involving Antonio Medrano' s Van

Medrano testified that during the strike he was
enpl oyed by Earl Hall and was foreman for a crew  Wen he worked at Ace
during the strike, he had a total of about 200 workers. He was one of about
five or six forenen in charge of that crew  He al so drove a van carrying
eight or nine workers to the fields during the strike. (Tr. MI1:10-12.)

He and 10 or 11 nenters of his crewstopped at Peter's Mirket on
July 26th, about 2:30 in the afternoon. He was not working at Ace that day.
(M1:14-16.) As he left the store, he sawhis friend, Robert Perez, and
another nan he identified as Francisco Naranjo. Naranjo cane up to hi mand
cal l ed hi msone ugly words because he was working during the strike. He
clained that Naranjo was wearing a UFWbutton. Medrano was of fended by
Naranj o' s bad | anguage and he gave a strong response to Naranjo. (Tr. MI:
42-45.) Athough Franci sco Naranjo testified that though he knows Medrano, he
did not talk to Mdrano regarding the strike or picking tonatoes (Tr.
NV 189), | credit Mdrano' s
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versi on because his detail ed accounts of Naranjo's corments and his own
response to that conment denonstrated a certain anount of enwotion which |
found credible. Mdrano then went back to his van and | eft.

a. Summary of H ndi ngs

There is no indication that Naranjo threatened
Medrano or that the workers in Medrano' s van saw or heard exact|y what
occurred. Even though Medrano tol d the workers what had occurred, | do not
bel i eve Naranj0's words constituted a threat. | note that on July 26th,
Medrano and the workers in his van were not Ace enpl oyees. Several days
later, in early August, they becane Ace enpl oyees. | further find that
Naranjo was not a UPWagent at any tine during the strike.

Medrano than testified that he began to work for Ace on August 2nd
at Sanguinetti Ranch. (Tr. MI1:54.) He described an incident whi ch occurred
at Mriani's Sorein Sockton where on August 3rd, early in the norning,
peopl e fromthe strike asked hi mwhere he woul d be going to work. He
estinated that were about 15 people fromthe strike present at the Mriani's
and they were carrying 3 or 4 flags and sone of themhad UFWbuttons. He did
not recogni ze these strikers. Wen he said that he was going to hoe, sone of

themsaid that they did not believe him (Tr. M1:62-67.)%®

®Initially, he testified that he did not recogni ze anyone fromthe | ocal
area. Hs nenory was |later refreshed and he then answered he did recogni ze
sone. (Tr. MI1:66.)
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He then left wth 10 workers to get gas. Wen his van was stopped
at alight, he heard a noise. Another car passed by and Mdrano' s son sai d
that that car had shot the front wndshield of the van. Mdrano does not know
who fired the shot nor did he see the all eged shot fired.

A the suggestion of his son, he foll oned the car which was a
snal| orange and yellowcar. A though he did not recogni ze anyone in the car,
he got the license plate nunber.® The Enpl oyer introduced EX 8, a formfrom
the Departnent of Mbtor \Vehicles (DM) which indicates Juan M Naranjo, wth a
street address of 333 Vst Mithews was the purchaser of the autonobile. ®
Medrano than presented the DW formto the Sockton Folice Departnent. He
testified that Sergeant Theodore Mbntes did an investigation.

Medrano worked the next day for Ace at Sangui netti Ranch and he
al so worked on August 5th. In fact, he worked for Ace at several fields until
they finished the harvest in tctober. H's crewal so worked, wth one possibl e
exception, at Ace subsequent to this incident. (Tr. MI1:87.)

Wien asked what strikers were saying at Mriani's fromAugust 2 to
August 10, Medrano replied that an unidentified cl ean shaven nan had a

bul | horn and woul d say, "Don't pick tonatoes

The |icense nunber is 2HE387. (Tr. M1:78.)

% find that there were sone typographical errors in EX 8 and that the
buyer was Juan M Naranjo and his address was 333 Vést Mit hews Road.

110



because we are on strike and we want themto pay us well for our work.” (Tr.
MIl:94.)

| inspected the wndshield and the glass was not shattered. There
was a nark in the mdd e of the wndshield and there were thin cracks,
spiraling out inall directions fromthe nark.

Medrano al so testified that he never sawany strikers at Ace
fields who had been at Mriani's. Infact, the only strikers he sawwere at
Miriani's except on August 2nd where he saw sone strikers at Farnington Road.
(Tr. M1:99.)

During cross, Medrano said that he had not
repai red the wndow and that the no one had ever recovered any bull et or other
projectile. Nor did the workers in his van conment to hi mregarding the
w ndshi el d i ncident al though one allegedly got out and said that he was
leaving. This worker said nothing else. (Tr. M1:100-101.)

Regarding the incident at Peters Mirket, he said that Robert
Perez, a striker, was his friend.

He also testified that he did not know of the 1989 el ecti on and
that his boss, Eduardo Gnez, did not tell himof any access rights of the
Lhion. In fact, he has never heard of a Lhion's right to access. He insisted
that he did not knowthat there was an election in 1989 and | find this rat her
incredible. It raises a question of whether he had a sel ective nenory though
| have credited sone of his testinony. | also note that when he was asked

whet her he had ever fired anyone, he was rather evasive
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about his authority to fire, but finally on recross examnation, he conceded
that he did have the authority to fire. | find that Medrano was a supervi sor
in 1989 during the strike.

The next Ehpl oyer wtness was Medrano’' s son, Jesus Medrano. |
have al ready noted that | did not find Jesus Medrano to be a credi bl e wtness.
He testified on direct that the van was waiting to nake a turn when he heard a
loud noise. He then noticed the inpact on the wndow | find he did not see
the launching of any projectile. He did not identify nor was he able to
describe any of the occupants of the snall red car.

Jesus Medrano was |ater recalled as a rebuttal wtness and he
testified that on July 24th at Turner Ranch, he saw soneone whomhe identified
at the hearing as John Aguirre. He also clained to have seen this nan on
August 3rd at Mrrianis just before the incident involving the wndow of the
van. He further testified that he does not knowwho Bren Bargjas is and that
he had never seen Bren Bargjas on July 24th at Turner Ranch or anywhere el se.
(Tr. XM :176.)

During cross, he was asked why he was present to testify. He
replied that Eduardo Gonez had called himto be available to testify this
evening. | note that there are questionabl e answers regardi ng why he was
present this night. He further testified that no one told hi mabout what he
mght be asked. Based on ny prior findings regarding this wtness's
credibility as well as his answers on cross-examnation during rebuttal, |

find that his testinony can not be relied upon to
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establish that John Aguirre was at Turner Ranch on July 24th or at Mrianis on
August 3rd.

The next Enpl oyer wtness was Sgt. Theodore Montes. After
recei ving Medrano' s conpl ai nt, Mintes went to 333 Vst Mit hews Road to cont act
Franci sco Naranjo who was listed as a "possi bl e suspect” in the DW Report.
Montes testified he spoke wth an unidentified wonan and does not recall her
relation to the Naranjos. He described the car as a snall red conpact wth a
| i cense nunier the sane as on the report. There was no further fol | owup and
there was no request fromMedrano to file a crimnal conplaint. (Tr. X:2-6.)

Mntes testified that there was no evidence of casings or weapons
inside the car. Though he did not qualify as an expert wtness, he gave his
opinion that the cause of the crack in the wndowwas a | oner velocity rock or
pell et gun and nothing higher than that. (Tr. X:12.)

nh cross he testified that he did not determne who | aunched the
low velocity rock or the pellet. | credit Mntes' testinony and find that the
crack was caused either by arock or pellet. | aso find that the Ewpl oyer
has not carried it's burden of establishing that any of the Naranjos were

responsi bl e for causing the crack i n the w ndow ®

69The Enpl oyer’ s next wtness was Detective A nando Miyoya who
testified about an arrest nade near Triple Eranch on or about July 28" The
arrest concerned the Ganacho brothers, Arnold and Mctor. There's an offer of
proof that UFWagent Zaferina Peraz Garcia interceded wth the tw detective
on behal f of the Ganacho brothers. Further, Myoya stated that
(continued. . . )
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Bren Bargjas testified that the first tine he wvent to Mriani s
was probably around July 27th at about 4:00 aam He went there because Ace
and ot her conpani es got workers fromMrianis. Bara as woul d ask workers not
to pick tonatoes but rather pick other crops such as cucunbers. He used the
bul lhorn. He was there on a daily basis after July 27th for sone 7-10 days.
(Tr. XM 42-46.) WAWsupporters who were al so present at Miriani s were
Quillerno Perez, Luis Mil donado, Afredo Naranjo and Il defonso. However, he
denied that John Aguirre or any UPNVagents were present at Mrianis. (Tr.

XM |:135-138.)

The UFWcalled John Aguirre who testified that he never went to
Mrianis in 1989 in any natter related to the strike nor did he have a beard
in 1989. To corroborate this last statenent, he showed a picture of a student
identification card which was in use for the spring of 1989 and was valid
until June 1, 1989. The picture on the card did not show a beard. (Tr.
XM 1:13-16.)

Quillerno Perez testified that he never saw John Aguirre
at Mrianis during the strike. (Tr. XM1:251.)

b. Summary of H ndi ngs

Based upon the above-credited testinony, | find that the Enpl oyer
has failed to establish who fired the pellet or threwthe rock whi ch caused

the crack in the Medrano w ndshi el d.

69(. . . conti nued)
Arnoldo told himthat both were uni on nenbers and they had UFWI. D cards
pinned to their shirts. However, he could not |ocate the cards to bring to
the hearing. | did not find his testinony to be hel pful wth respect to
eval uating conduct affecting the Ace election. The offer does not establish,
even if credited, that the Ganacho brothers were Lhion agents at Ace.
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There is no evidence that any agent of the UPWwas responsible. Nor is the
evi dence clear that either Juan or Francisco Naranjo or any other URPW
supporter was responsible for the incident. It does not appear that workers
in the van discussed this incident nor does it appear that they were deterred
fromworking at Ace subsequent to this incident. This incident occurred far
fromany Ace field, and | decline to recoomend that the el ection be set aside
based upon an incident where responsibility for a cracked w ndow has not been
est abl i shed.

6. July 27- Turner Ranch

Jesus Medina testified that he worked at Turner Ranch on July 27th
but he went inby adirt road and not by the nain entrance. (Tr. 11:14.) He
did not use the nain entrance because there were strikers there.

Gacielo Mveros testified that three nen got out of a car and
identified thensel ves as being fromthe Lhion. They wore Lhion buttons. He
does not knowtheir nanes. These three nen said that M veros and his workers
woul d have to "pay the consequences.” | note that having to pay the
consequences is a continuing theme in Mveros testinony. Further, al nost
everyone he net during the strike woul d al ways say that they were fromthe
Lhion and repeat the sane threat. | find his testinony rehearsed and
incredible. | have therefore discredited his testinony of threats nade by
these unidentified individuals. (Tr. V41-55.)

Lorena Wiseno testified that on July 27th she rode to
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work in Mdesto Mveros’ van. A first she said that there was no one el se in
the van, but then she renenbered that there were 10 or 14 workers. This is an
exanpl e of the wtness often failing to understand the question. This has
affected her reliability. Mdesto' s van entered Turner Ranch using a dirt
road off of Hghway 99. She saw Gacielo Mveros' van there as well. They
could not get intothe field as there was a red car blocking their way. Two
or three people got out of the car and said they did not want anything to
happen to Mbdesto so the workers shoul d not cone back. She reneners not hi ng
nore. But then she testified that the strikers threwdirt or rocks at the van
and that one of themhad a red button. (Tr. M:202-204.) A w ndow of the van
was cracked. | found her testinony to be rather vague. | also note that
Mbdesto M veros was not called to testify.

(nh cross she did not see who threwthe dirt rocks nor did she
renener fromwhich side the rocks cane. | find this testinony too unreliabl e
to support a finding regarding the breaking of the van wndow (Tr. M: 245
247.)

M viewng of the video tape of a 10-mnute period from1:55 p. m
to about 2205 p.m located at the main entrance to Turner Ranch of f Fench
Ganp Road (EX 17) showed at |east 8 deputy sheriffs watching over a group of
pi ckets along Fench Ganp Road. A though there is a brief segnent show ng
several pickets entering the orchard area of the ranch where sprinklers are

turned on, the video does not show where they went or whet her
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pi ckers were nearby. Nor does it appear that any of the deputies pursued the
pi ckets.

a. Sumary of H ndings

| find that the Enpl oyer has not carried it's burden of establishing that the
w ndow of Mbdesto Mvero' s van was broken by strikers. Nor aml able to find
based on the record evi dence that any other msconduct affecting the el ection
occurred on July 27th at Turner Ranch. The video tape establishes at nost a
de mninus trespass at 2 p.m by a snall nunber of pickets. But it does not

prove that aggravated misconduct occurred.

7. Jesus Luna - B ack Van and Tire S ashi ng

Luna testified that on sone unspecified day during the first week
of the strike sone nen were drinking beer by the side of a black van parked in
front of his house. He clains that he had seen these nen when they "attacked"
the field. It is unclear what day or date this occurred. H identified two
of the nen by the side of the van as Manuel Naranjo and Franci sco Naranj o.
There were 10 strikers present. At sone point the strikers said they wanted
totalk to himbut he declined as they were getting drunk. According to Luna,
Franci sco Naranjo called hima "son-of-a-bitch'. A that point Luna went into
the house. Francisco knocked on the door hard and danaged the screen door.
The unidentified driver of the van then went to the van and took out 2
pistols. The group then went to the back of the house. There was no testinony
that anyone pointed the pistols at himor at the house. He was very vague
when asked to describe the nen who had
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the guns. He was also rather vague as to the tine when this occurred. There
is no evidence that eligible workers observed this incident.

Later sone unidentified person said that they woul d danage t he
cars. n sone unspecified day during the first or second week of the strike
he clained that the two back tires of his van and one tire of his truck were
sl ashed. Howwever, he does not knowwho did it. Wen asked upon what basis he
bel i eved that strikers were responsi bl e, he answered "Mnuel Naranj o was
naking signals to this mute person and that he would tell himthat at night
that he should slash the tires.” (Tr. X1:45.) Ater his tires were sl ashed
he went to work wth Eduardo Gonez.

h cross he testified that Minuel Naranjo lived in the sane
bui I ding but next door to his housing unit (a duplex). It would therefore
appear that if Minuel was drinking, he was drinking in front of his own house.
(Tr. X1:57-58.)

| find that the 10 strikers includi ng Franci sco and Minuel Naranj o
were drinking beer in front of Minuel Naranjo' s house.

Initially the wtness did not reneniber if the incident involving
the van occurred before or after the tomato throw ng i nci dent about which he
testified earlier. (Tr. X1:60.) H then testified that the van inci dent
occurred before the tonato throwng incident. However, on re-direct he
changed the sequence of events. Againthis is an exanple of his unreliable

and sonetines shifting testinony. (Tr. X1:50, 106.)
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Wen asked who anongst the group of 10 strikers near the van did
the talking, he responded it was the unidentified driver of the van, not the
Naranjos. He was shown his declaration and it was admtted as LA 6. The
declaration indicates that the two nen were carrying guns when they first
approached the house. (nh direct examnation, however, he testified that the
two nen went back to the van to retrieve guns and then went to the back of the
house. Again this type of inconsistency adversely affects his credibility.
(Tr. X1:95.) | further note that the declaration does not indicate that the
two nen wearing pistols brandi shed, held or pointed the guns or in any nanner
threat ened Luna or anyone el se.

Luna' s testinony suffers fromthe sane defects as did his earlier
testinony about the tomato throwng incident. Hs testinony is generally
vague, frequently non-responsive and al so denonstrates a sel ective nenory. |
amunabl e to give nuch weight to his testinony and | certainly do not credit
hi s description of the gun incident.”

Javier Luna, the son of Jesus Luna, testified about the sane event
whi ch he pl aced on the second or third day of the strike about 5:00 or 6:00 in
the afternoon. According to Javier, sone unidentified people told his father
that they were going to "break his face" if they caught hi mpicki ng tonat oes.
Though he

The witness testified that he and Jesus Mdina were the only Ace
vworkers in the | abor canp who were not supporting the strike. Wen asked
whi ch workers he told about the incidents regarding the van and the guns, he
Kgg!d only renenber the nane of "Hren." He also stated that he told M.

i na.
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nentions that Juan Naranj o and Fanci sco Naranj o were present, he doesn't
recall who nade the threat. (Tr. X1:177-179.) Wien describing the gun
incident, he said that "then these 2 guys went around and took two pistols,
put themintheir belts, and then they just went behind the house.” (Tr.
XN1:179) Againthereis noindication that whatever happened was directed
toward Jesus Luna or anyone else in his famly (apparently his son was across
the street in a parking lot).

A though Javi er clained that workers in their houses | ooked
through the wndows, | find his testinony too vague to support a findi ng that
ot her Ace enpl oyees were wtnesses to this incident. |n answer to a question
of wth whomhe discussed this incident, Javier testified that he told
unidentified friends in the Ace fields but does not recall the dates or the
nanes of the fields nor nore than a coupl e of nanes of friends that he
allegedly told. | find that he has a | ess than adequate nenory and that his
testinony is unreliable.

a. Summary of H ndi ngs

| find that no striker threatened Jesus Luna or any nenber of his
famly wth guns at the | abor canp during the strike. | further find that the
strikers connected wth the bl ack van were drinking beer in front of the house
of Mnuel Naranjo. A though Franci sco Naranj o knocked hard on the door of
Jesus Luna and caused sone mnor danage to the screen, | do not find that
Naranjo or any other strikers threatened Luna or any nentber of his famly.

Further, | find that no other agricultural
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enpl oyees fromAce were percipient wtnesses to theses events. | discount the
vague testinony of M. Luna and his son about di scussing these events wth
other Ace workers.

8. July 28-Turner

Jesus Medina testified that on July 28th at Turner Ranch he did
not try to get in the nain entrance because other workers told hi mthat
strikers were present. (Tr. 11:15-16.) Gacielo Mveros testified that he
worked at Turner Ranch on July 28th. He went to work wth his brother
Mbdesto. He had soneone naned Bren drive his van. Wen he arrived at the
ranch he saw Eren who told himthat sone unidentified "ULhion peopl €' told him
that they were going to burn Gaciel 0's van and puncture his tires. This
testi nony was very confused and vague. (Tr. VA 60-85.) The testinony is
basi cal | y hearsay and i s nuch too vague to support any findings of nisconduct.
Further, Lorena \Wfiseno testified that on July 28th when Bren was dri ving
Gaciel0's van, nothing happened. (Tr. M:205-207.)

a. unmary of H ndi ngs

| find that the Enpl oyer failed to prove that any mi sconduct
affecting the el ection occurred at Turner Ranch on July 28th.
9. July 27th - Dellaringa

Mke Sefani, afield supervisor for Ace, testified that he
vorked on July 27th at the Jerry Dellaringa Ranch. *

71Th_e wtness used EX1, a nap of the general Stockton area to point out
the location of the Dellaringa Ranch. It is right
(continued. . .)
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R cking was occurring on field #1 (See EX 3) when a group of about a dozen
individual s appeared at 8:30 aam The group grewto sone 50 strikers by 9:30.
The peopl e were carrying a UPWflag on a pole. An unidentified | ady talked to
hi mand he advi sed her that there was no trespassing. Then a nan identified
as Jose Andrade joi ned the woman and they went under the gate at the entrance
tothe field The rest of the strikers followned them Thereafter nost of the
crewstopped picking on field #1. Sefani estinated that it took about Yzhour
to reach the staging area adjacent to field 1 fromthe | ocked gate at the
entrance. Sefani followed theminto the field and he renai ned about 100
yards behind them By thetine he arrived at field #1 workers had st opped
picking. (Tr. 1V 148-159.)

The strikers went into the staging area adjacent to the field.
The strikers then talked to the pickers to tell themwhy they shoul d not work.
The tal king was done in a loud but unenotional tone. There were no threats.
Nor was there any bl ocking of the pickers substantially delaying their |eaving
the staging area al though sone pickers could not inmediately get to their

cars. A sone point the pickers left and the strikers

(... conti nued)
next to the Sefani Ranch and across fromthe Galli Ranch. Al three ranches
are located west of Hghway 5 along Eght Mle Road. He also referred to EX
3, whichis a diagramprepared by the Bl oyer of Dellaringa FHeld (al so
referred to as Dellaringa Ranch).
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wal ked back to the road though sone of themreceived rides froma picker or
vorker driving a pick up.

Sefani testified that the strikers were inthe field for 2%4to 3
hour s.

During cross Sefani testified that Eght Mle Road is a public
road and it crosses a levee. It took the strikers about 45 minutes to wal k
past the | ocked gate to the staging area next to the field. They arrived at
the staging area at about 10:10 a.m There were anywhere from35 to 50 access
takers and they talked to the workers for 10 mnutes. Wen asked what the
access takers said, he replied that they told the workers to stop worki ng that
they would get themnore noney. (Tr. |V 202-206.)

Sefani testified that he had no idea if a strike occurred in 1989
nor did he have any idea of the percentage of workers who did not work in
1989. | find this testinony difficult to credit. Nor did Sefani knowthe
nane of the driver of the pickup which was al |l egedly conmanded to drive the
UFWpersons out of the field. Sefani further testified that he did not
recall if anyone joined the strike. A this point his testinony becane
sonmevhat hostile and wasn't credible. He finally conceded that on several

occasi ons workers did |eave the field in 1989. (Tr. 1V.207-211.)

The witness rel ated the hearsay testinony that the driver clained that
the 4 UPWpersons denanded that he drive them Hwever, this is inadequate to
support such a finding.
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a. Sunmary of H ndi ngs

Based on the above-credited testinony, | find that the UFW
supporters who entered the Dellaringa Ranch on July 27th did not threaten
workers in their efforts to persuade workers to join the strike. There is no
testinony that the strikers entered the field or engaged in any field rushing.
Basical |y the workers had stopped working by the tine the strikers reached the
staging area. The workers were able to leave in their cars shortly after the
strikers reached the staging area. The strikers tal ked to workers for about
10 mnut es.

However, the strikers did not have permssion to enter the
property. The supervisor, Sefani, expressly responded to their request for
access by stating that he did not want themto cone onto the field. | further
find that the BEnpl oyer did not prove that any UFWagent was present during
this inproper access. A the tine of the access, the UFWwas still the
certified bargaining representative, but as | understand the record there is
no claimthat the Lhion was attenpting to take strike access. FRather it
appears that Unhion supporters and strikers went onto the property wthout
permssion and wthout the know edge of Bren Bargjas or other UPWagents or
representatives. | do not find that Jose Andrade is a union agent. The
question renai ns whet her the unaut horized access should result in setting

aside the election. | find that since the Enpl oyer did not prove that
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any coercion or threats occurred, this incident nay not be used as a reason to
set aside the el ection.

10. August 3- Turner Ranch

Ace supervisor Mke Sefani testified that there were a nunier of
Sheriff cars by the nain entrance about 8 am He observed 5 cars coming from
the eastern part of the ranch toward the field. He parked on a bridge in
order to block access to the field. The occupants of the cars got out of the
vehicles. Sefani told themthat they were trespassing. There were "naybe a
few swear words" uttered by the strikers and they proceeded past himtoward
the field where the vorkers were picking. (Tr. I\ 173-182.)"7

Sone of these strikers had UPWstickers on their shirts and one of
themcarried a UPWflag. (Tr. IV 182.) There is no indication that any
agricul tural enpl oyees of Ace wtnessed this particul ar incident where the
strikers wal ked past Sefani.

Sefani then call ed Dean Janssen, as well as the sheriff. Another
dozen cars cane fromthe Newcastl e Road area and went to the sane point at the
northwest edge of the field. The workers stopped pi cki ng when they saw t he
cars approaching. Approxinately 40 to 50 UPWsupporters drove to the edge of
the field (ne of the UFWsupporters got up on a van and asked the workers to

stop working so they coul d get nore noney and advi sed

"t this point Enployer's counsel and the witness are referring to
EX7 as well as EX 2.
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the workers that they were hurting the strikers' cause by continuing to work.
(Tr. 1V189.) The n@jority of the crew began wal king towards their cars when
the presentati on was finished and sone 5 or 6 workers continued to pick. Sone
unidentified person told people that if they did not stop picking "things were
going to happen, and do you think you' re safe here?' (Tr. 1V.191.) A that
point a sheriff's vehicle drove up, things cal ned down and the sheriff's
vehi cl e escorted a green van carrying the 5 or 6 workers who kept pi cki ng
during the presentation of the strikers out of the field. (Tr. 1V.194-198.)
Sefani estinmated that UPWvehicles were on the property from2 to 2%2hours.

nh cross Sefani testified that there is a county dunp on the
north-east part of Turner Ranch and that part of the road | eadi ng to the dunp
ispublic. (Tr. 1V.202.) He asserted that neither Austin Road nor Newcastl e
Road actual | y reach Turner Ranch.

The access takers reached the workers at about 11:10 or 11:15 a.m
They stopped tal king to the workers about 11:30 am Wrk that day started at
about 830 or 9:00 am Hetestified that workers eat whenever they choose
and there nay be as nany as 60 or 70 separate tines when workers break for
lunch. (Tr. 1 213.)

Wien asked to describe the nan who addressed the workers fromthe
vehicle, he could not identify himnor could he describe himvery well. He

did not recall that this nan had any
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facial hair or beard. (Tr. 1V£214-216.) He testified that the workers left at
about 12:30 p.m to 1:30 p.m and the green van exited at about 1:15. By 1:30
everyone had left. Between 11:30 am and 12:30 p.m the workers were wal ki ng
around, engaging i n conversation, eating |lunch and there were people in the
parking ot who had congregated. He testified that the cars that had entered
fromthe east had also left by 1:30. There were a couple of sheriff's squad
cars present. (Tr. 1V 226-228.)"

Hs testinony does not establish that any threats were nade or
that any coercive atnosphere was created by the access takers. Rather it
appears that the njority of the workers left the field probably in support of
the request of the strikers and in support of the strike itself. The
renaining 5 or 6 workers who proceeded to pick until the end were safely
escorted off the property by a sheriff's patrol car.

a. Summary of H ndi ngs

| find that the Enpl oyer did not establish that any specific
threats were nade nor that an atnosphere of coercion was created by the events
descri bed above. However, there was unaut horized access. Again there does
not appear to be evidence that UFWagents were present. Rather, | find that
those who engaged i n the unaut hori zed access were URWsupporters and strikers.
There is no evidence that the UPWcondoned or instigated this access. | al so

note, though | do not rely on

“Sefani was sonewhat hostile during cross-exanination. However, | did
credit nost of his testinony regarding the Turner Ranch August 3rd inci dent.
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this, that the video tape introduced i nto evidence as UFW21, whi ch shows
activity along a picket line at an Ace Ranch on August 3rd (which nay well be
Turner Ranch) did not indicate any course of misconduct by the pickets.
Rather, it appeared that the picket |ine was orderly.

11. August 4 - Tully and Qornst ook

Gscar Eguis testified that in 1989 during the tonato harvest he
worked for RG which is a contractor used by Ace. He was a truck driver and
his duties entailed picking up tomatoes in the field and taking themto the
side of the field were he would unload the trailers and return for additional
trips. H was al so a checker when he was not driving the truck. Hs
supervi sor was Isnael Mveros. He worked at the Tul | y-Gnst ock Ranch
(hereafter Tully or Tully Ranch) on Fiday, August 4. (See EX6.)

He saw strikers after he arrived. There were sone 200 strikers
and nore than 20 carried UFWflags and signs. The strikers arrived between
8:00 am and 10: 00 a m and pl aced thensel ves on the side of the field
adjacent to Tully Road. The strikers were a fairly short distance (30-40
neters) fromthe workers inthe field S nce he was frequently anay fromthe
workers when he was delivering his | cads of tonatoes to the side of the field
by Tully Road, sonetines he cane wthin several feet of the strikers. He
heard strikers say that the free-l1oaders shoul d | eave, that the workers were

duntb and various insults and
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and epithets directed to the workers in the field. H asserts that the
strikers were angry and upset. Hs cousin, Alggandro Solorio, is aso a
trucker. (Tr. IX7-10.)

Sone unidentified strikers threweither adirt clod or a nut at
Slorioand hit Solorio on the right cheek belowhis eye. Eguis testified
that he did not see who threwthe dirt clod or nut but that it cane fromthe
side where the strikers were. Solorio was in a truck when he was hit.
Previously, sone unidentified strikers said that they would hit themif they
did not stop the truck and did not stop working. (Tr. IX17-18.) He heard
his cousin say "They hit ne. They hit ne.” (Tr. X 16.) Sone dunpers
(agricultura enpl oyees) were about 15 neters awvay.

Lpon conpl etion of his work at about 2 or 3 p.m, he went to his
pi ckup and di scovered that the w ndow on the passenger side was broken. (Tr.
IX19.) Hefound a ball bearing on the front seat, but he has no i dea who
threwthe ball bearing. S nce there were nany sheriffs present in the area,
he called one and nade a report. He al so advised Mveros as well as the
contractor. He testified that although he did not see his w ndow bei ng
broken, strikers who were patrolling Tully Road were in the vicinity. (Tr.
| X 29-30.)

The witness further testified that all the workers knew about this
incident wth Sol ori o because supervisor Mveros told themafter Sol ori o had
told Mveros in front of a coupl e of workers who nay have overheard the
conversation. He testified that he heard the ng ority of workers discuss the

i nci dent
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involving his cousin. (Tr. 1X36.) | findit unlikely that he heard a
ngj ority of workers discuss the dirt clod or nut hitting his cousin.

During cross, his testinony was sonewhat confused when he was
descri bi ng how nuch tine he spent taking | oads of tonatoes out of the field
conpared to how nuch tine he spent working as a dunper where he recei ved
buckets fromworkers and then qui ckly dunped the buckets into a contai ner
while he wvas on top of a platform (See Tr. IX6 and 7; 1X 15 and 16; X 66-
67; X68-73.) It appears that in a seven-hour day, which is approxinately
what he worked on August 4, he woul d dunp tonatoes for two or three hours and
then spend four or five hours engaging trailers and driving themin and out of
the field tothe side of the field. (Tr. X73.) It would appear, therefore,
that since the function of enptying buckets requires constant effort and
novenent and since he spent 4 or 4%hours driving the trailers that he woul d
not have an abundance of tine to be conversing wth scores of workers about
their reactions to his cousin having been hit.

Further, his testinony on the subject was sonewhat inconsistent.
For exanpl e, when asked if he generally goes into the field while he's waiting
for histrailer tobe filled wth tonatoes and just wal ks along the rows and
chats wth workers, he answered yes. He clained that the boss did not get nad
about that. But on August 4, he testified he did not do that but rather
stayed by the truck. It is unclear, therefore, when he had the opportunity to

talk to scores of workers regarding the
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incident involving his cousin. (Tr. X9.) Yet hetestified that he spent
about an hour-and-a-half talking to workers on August 4. S nce the workers
are paid on a piece-rate basis and inmedi atel y after dunping their buckets
begin another row it seens unlikely they woul d be spending nuch tine tal king
wth Eguis. (Tr. XII.) Infact, heis so busy wen he is dunpi ng, he
doesn't have nuch tine to viewhis own truck and, in fact, he forgot about his
ow truck that day. (Tr. X 15.)

h direct examnation, Eguis testified he saw Solorio hit wth the
nut or dirt clod. (Tr. 1X13.) But on cross, he testified that he did not see
an object hit his cousin. (Tr. X 19-20.) Then the wtness, attorneys Garrol
and Lyons, and | engaged in a effort to determne how Solori o' s face was turned
inrelation to the strikers on Tully when he was allegedly hit by the dirt clod
or nut. Wat | learned fromthis denonstration was that the thrown obj ect was
nore likely to have hit his cousin on the | eft side of the face rather than the
right side. (Tr. X24.) BEven nore significant is the fact that the declaration
of Gscar Eguis dated August 5, 1989, and introduced as UAXX 5, does not nention
the incident where Solorio was struck by a dirt clod or nut. |, therefore, tend
to discount the assertion that Solorio was in fact hit.

Wen asked about the constant shouting fromthe picket line, he
testified he could not tell if the shouts were directed at himor not. Then
he testified he did not recall exactly if his cousin was in the truck or

outside of the truck when his
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cousin was hit. Again, his nenory is not very precise, and this is anot her
reason | wll discount the incident involving his cousin.

He testified he continued working for Ace through the rest of the
tonato season. Al of the crewfinished the season and sone of themvoted.
He did not vote in the el ection of August 10 because he did not want to vote.
(Tr. X 28-29; X 103.)

The next Enpl oyer wtness regarding these events was | snael
Mveros. He supervised the workers enpl oyed by | abor contractor Rafael Linon.
(Tr. M11:114.)

h August 4, he was working at the Tully field when strikers cane
tothe field H sawtwo UPNflags before lunch. The 80 or nore strikers
were on the rimof the field along Tully Road. The pi ckers were about 300
feet fromthe strikers. (Tr. MI1:122.) He heard the strikers say that the
workers shoul d not be stupid, that the workers should get out of the field,
and should unite wth the strikers. There were al so sone epithets. (Tr.
MI1:131.) Initially, the workers paid no attention. A sone point three
wor kers stopped working and | eft the field. (Tr. MI11:133.)

About 2:00 p.m at the close of work, the wtness was advi sed t hat
a truck driver fromRafael Linon's crew had the wndow of his pickup truck
struck by a pipe or a stick and broken. (Tr. M11:140.) There were four
other drivers present when the conversation occurred. The wtness then

clained that the incident about the pickup truck w ndow bei ng broken was
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di scussed by workers the next day. The workers included three or four truck
drivers, and they discussed that sonebody had to pay for the broken w ndow
There were no pickers nearby. (Tr. M11:143-144.) Mveros identified the
owner of the pickup as Gscar and | find that it is Gcar Eguis. | then struck
the testinony regardi ng the conversation on Saturday, August 5, anong the
three truck drivers to the effect that soneone woul d have to pay for the
danage to the w ndow as being superfluous and not relevant to any issue set
for hearing. (Tr. M11:146.)

nh cross, Mveros testified he did not vote in the el ection but he
knew there was an el ection. After M veros was shown his decl aration dated
August 5, 1989, | admitted it into evidence as AW 4. Hs declarationis
i nconsi stent wth a portion of his testinony in that his declaration does not
nention the broken wndow of Gscar Eguis' pickup truck. Nor was the
declaration translated fromEnglish to Spanish. This is inportant because the
wtness testified in Soani sh through an interpreter and, although he did
under stand sone English as nanifested by his responses on voir dire, thereis
no indication that he could read and wite English. (Tr. M11:168-169.) In
fact, during cross, he was asked whether he could read the declarati on and he
said no. He was then asked whether all of the things that he had testified
about at the hearing happened before he signed the declaration, and he said
not everything. (Tr.
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Jerry Schenone testified that he was out at Tully Ranch on August
4 and about 1 p.m received a report fromMke Sefani that one of the G
drivers had a wndow of his pickup truck "broke out.” (Tr. V:170.) It was a
vehicle driven by Gscar Eguis. There was a big crowd by the vehicle wen it
was observed by Schenone. There were about 120- 150 UPWsupporters present.
In addition, he recogni zed Dol ores Hierta and Bren Bargj as at the pi cket
line. (Tr. V167-172.) However, on cross-examnation, he conceded that he
did not know how the w ndow got broken. (Tr. \209.)

a  unmary of H ndi ngs

Based on the above-credited testinony, | find that the Enpl oyer
failed to prove that Solorio was hit by a tonato or nut. This incident is not
nentioned in either the declaration of Gscar Eguis nor in the declaration of
Isnael Mveros. The testinony of Eguis shifted wth respect to whet her
Soloriowas in atruck or outside of the truck when he was hit and to whet her
Eguis had actual | y observed Sol ori o bei ng struck by sonething. Further,

Sol orio was not brought into testify. | amnot convinced that this incident
occur r ed.

| further find that the passenger w ndow of Eguis' truck was
broken, but it is not clear howit was broken or by whom Eguis testified
that it was broken by sone type of ball bearing. Mveros clains that he was
told it was broken by a pipe or a stick. Schenone does not know howit was

broken. There is absol utely no evidence that a gun was used, contrary to the

134



assertion found in the Enpl oyer's brief. There is no evidence that any worker
observed the w ndow bei ng broken. Nor is there any evidence that a UPWagent
knew about, authorized or ratified the breaking of the wndow Uhder these
circunstances, even if sone of the workers found out about the broken w ndow
| do not see howthis could create a coercive atnosphere. Further, | find
that only a fewworkers found out about the broken w ndow

Nor do | find that the nessages and epithets shouted by the
strikers to the workers created an at nosphere of fear and coercion. The
vorkers were from50 to 300 feet fromthe pickets. There was a substanti al
police presence. It is unclear that there were specific threats directed
agai nst specific enpl oyees. Wat we have is typical picket line activity wth
sone profanity and epithets but no coercive threats. ”

12. August 7 - Galli Ranch

Jesus Medina testified that he worked on August 7 at David Gl li
Ranch |l ocated on Eght Mle Road west of 1-5. He saw 15 to 20 strikers at the

entrance close to Eght Mle Road. They had red flags wth the bl ack eagl e.
Sone of the strikers cane in. According to Medina, sone court had gi ven them
permssion to talk at the beginning of the work day that norning. (Tr. 1:142-
143.) Qe of the strikers identified hinself as Israel. This person said

that he was working in Salinas as a | ead nan of a

™Based on the testinony of Enpl oyer attorney Mchael Price, there is no
i ndi cation of any inproper conduct and certainly no indication of any conduct
whi ch was coercive in nature. (Tr. 1V 6-13.)
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crew (Tr. 1:143.) Israel talked about all the benefits that a Lhi on nenter
had and "al| the dangers that the persons that did not followthem it can
happen to them"” (Tr. 1:143-144.) nly four access takers cane onto the
property that norning. Medina then asked this person whether if his Lhionis
such a good thing howis it possible that "you coul d be causing ne so nuch
danage?' (Tr. 1:148.) It was then that Medina clains he told Israel that his
peopl e had punctured five of his tires. Israel responded that Medina coul d
now see that if one doesn't belong to the Lhion it coul d happen to that person
and it is going to continue to happen. (Tr. 1:148.) Medina testified that
Israel identified hinself as an agent of the Lhion. | note that thisis
hearsay as to whether Israel is an agent of the Lhion. | amunable to find an
agency rel ationshi p absent additional evidence. There is an i nadequate
foundation to allowne to conclude that |srael was an agent of the Uhion and |
find that the Enpl oyer has not proven that Israel is Hrael Edesa. n cross,
Medina testified that it was he, Medina, who started the argunent wth Israel.
The rest of Medina s testinony on this subject was either vague or non-

r esponsi ve.

a.  Sumnmary of H ndings

| find that the Enpl oyer did not establish that a UFWagent nade
the renarks testified to by Mdina. Further, considering the fact that Medi na
testified he began an argunent and nade certain accusations, | find that the
coercive nature of the renarks was somewhat dimnished. It wasn't as though

the
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person who nade the renarks had singled out Medina. Rather, it was Medi na who
began the exchange. | find that the testinony of Medina regarding this
incident is too vague and unreliable to support a finding that anyone nake the
threat testified to by Medina

13. August 7 - Sefani Held

The Enpl oyer produced several wtnesses who spoke about an
i nci dent i nvol ving a brown van where the UPWal | egedl y bl ocked the van from
gaining entrance to Sefani Held and coerced the driver to | eave the ranch.

Joe Sanchez testified that he is a | abor nanagenent consul t ant
hired by Ace for the election. H went to Sefani Ranch on August 7th at
about 5inthe norning. ® About 15 or 20 workers had reported to work. He
estinated there were some 15-20 striker vehicles on the north side of B ght
M| e Road sone of which had UFWflags. Sone of the strikers were wearing UFW
buttons. He recogni zed Bren Baraj as and soneone naned Franci sco. ”

The wtness saw a brown and white van approach the entrance and
tunin A that point Barajas, Fancisco and sone pickets got in front of
the van and stopped it. However, Sanchez did not hear what Barajas or the

other strikers said to the

®See EX 1 and Ex 4 for location and di agram respectively, of Sefani
Ranch.

" find that this person naned Francisco i s not Francisco Naranj o but
rather Fancisco Serna who was not a UFWagent during the 1989 stri ke.
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people in the van. Nor did he believe that whatever was bei ng shouted from
the picket line was anything extraordinary. (Tr. MI11:44-48.)

The van began to back up and then parked at the corner. The
driver and a coupl e of workers got out, though nost of the workers stayed in
the van. A sone point later, the van nade a Uturn on Eght Ml e Road and
vent anay. (Tr. MI11:48-54.) He also testified that there were 6-8 deputies
close to HEght Mle Road. It appears that there were no arrests and there was
no vi ol ence.

The wtness al so stated that some pickets stood in front of
anot her vehicl e which had 4 or 5 passengers. Barajas and Fanci sco were in
that group shouting for the car not to goin. Then Sanchez testified that
sone unidentified person said that if the vehicle went in, "we're going to
hurt you." (Tr. MI1:60.) However, he coul d not be specific about who was
shouting this. And then the pickets backed off and the car |eft the ranch.
However, Sanchez conceded that though there were attenpts to bl ock, nothing
serious occurred since deputies were there. |1t does not appear that any cars
were danaged. (Tr. MI11:65.)

During cross, he did not renenier very nuch about the stoppi ng of
the brown and white van and he was unabl e to describe the driver of the van
very well. In fact, the van was between himand the strikers and there was a
pi ckup bl ocking his way. He could not describe what kind of van it was.

Because hi s
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testinony is not very specific and since he did not hear what was said by the
pi ckets to the van, his testinony cannot establish that the driver and
occupants of the van were threatened by the strikers. Further, Sanchez
testified that when the van parked on the south side of Eght Mle Road, the
persons who got out of the van were not being bot hered by URWpi ckets. (Tr.
MI1:102.)

Regarding the beige car that was stopped, he was unable to
describe the driver or other passengers. Nor did he hear what Barajas said to
the driver.®

Sanchez al so testified that Barajas was wearing a red T-shirt and
that he wore such a red T-shirt 90 percent of the tine during the strike.

(Tr. M11:94.) However, ny review of several days of video tapes of the
strike (covering picket line activities at Triple E San Joaqui n and Ace)
indicates that nost of the tine Barajas was not wearing a red T-shirt.

Mchael Buda testified that he went to Sefani Ranch on August 7

early inthe norning. H worked as an attorney for Ace

®The UPWcal | ed Sanchez as its wtness and asked hi mwhet her the
Francisco that he testified about was really Francisco Serna.  Sanchez
testified that he did not knonw He was then asked whet her Fanci sco Serna was
an agent of another union during the 1989 strike. Sanchez testified he had no
idea. Sanchez had testified that he had known this Fancisco for five years
and had recommended hi mfor a job, though he naintai ned that he coul d not
renener his |ast nane. The UPWcal l ed Mry Mecartney who testified that she
had t el ephoned Paranount G trus where Franci sco worked and was told that he
last nane was Serna. (Tr. I X 77-78.) There was then a stipulation that the
Francisco referred to by Sanchez is Fanci sco Serna and that Fanci sco Juar ez
is the Franci sco that worked wth the UPWout of the Vdtsonville office. |
find that Sanchez nanifested a sel ective nenory when he clai ned he did not
know the | ast nane of Fancisco, the man whomhe had known for 4 or 5 years
and recomrmended for a job.
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Tomato during the strike. | struck his testinony concerning certain events
at Sefani Ranch on August 7 because there was no work there that day and
there was no access taken. Further, the testinony did not describe any

m sconduct that coul d have affected the results of the election. (Tr.
111:164, 168.)7°

Mchael Price testified that he was enpl oyed as an attorney for
Ace during the strike and he cane to Sefani Ranch on August 7 at about 5:15
a.m where he noticed sone workers parked al ong the entrance. It was raining
off and on and he parked 50 feet fromthe entrance and wal ked back toward
Bght Mle Road where he saw strikers waving red banners wth bl ack eagl es.
There were sone 10 to 15 striker vehicles wth 50 to 60 strikers.

Wien asked to describe the content of the shouts uttered by the
strikers, he conceded that he is not fluent in Spani sh but he did recogni ze
words such as huel ga (neaning strike) and pendej o (the parties stipul ated
that this was aninsult). (Tr. I'\A18-20.)

He testified that from20 to 25 vehicles carrying workers entered
the property. He described an incident where a van was bl ocked fromentering
the property and then exited and parked on Eght Mle Road. However, he did
not hear any of the conversations between the strikers and the occupants of

the van. (Tr. 1\ 28.) Augustin Ramirez was present during this incident.

®Alt hough he nade a good effort to recall events, Buda' s testinony was
somevhat hanpered by an inability to recall events wth the type of
specificity denonstrated by Garrol and Price.
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He also testified that Brael Edesa was present along wth Eren Bara as on
the picket line. Jose Sanchez may have al so been there. (Tr. IV 25.)

Aside fromthe incident involving the van, Price saw no ot her
incidents of blocking. (Tr. 1V.36.)

nh cross, Price conceded that he did not talk to the people in the
van nor was he able to see clearly the vehicle when it was parked because of
ot her vehicles between himand the van. (Tr. |V 102-104.)

He testified that it did not take the vehicles which entered
Sefani Ranch nore than 15 seconds to enter the property and park inside sone
30 yards fromEB ght Mle Road. (Tr. 1V:110-111.) This hardy indi cates that
UPWpi ckets were bl ocking the entrance to any substantial degree or that there
was an atnosphere of fear or coercion. ®

Isnael Mveros testified about the events at Sefani on August 7th
but he did not describe any misconduct nor did he have any first-hand
know edge of significant events. Further, | have not found himto be a
credible wtness. (Tr. MI11:157-159.)%

The UFWcal | ed several wtnesses regarding this incident.

®rice testified on re-direct that workers were streaning into the
field before the van incident and the van incident did not block any
vehicles. (Tr. 1\£130.)

8 did testify that work began that day at Sefani at about 10 a.m
However, there is no evidence that access violations occurred that day.
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Franci sco Naranj o deni ed bei ng on any Ace picket line. (Tr.
XV 230.)

Bren Bargjas testified that the first tine he went to an Ace
ranch was three or four days before the Ace el ection conducted on August 10.
He thought it was either Sefani or Dellaringa. He then identified Sefani
Ranch on EX 4. (Tr. XV 30-34.)

Wen he arrived that norning at about 6 a.m, strikers were
present as was Joe Sanchez. Barajas testified that he stayed at Sefani Ranch
three or four hours and asked peopl e not to pick tonatoes. He was | ocat ed
near an entrance and when prospective pickers drove up, he woul d speak to
those who wanted to stop and talk. Quiillerno Perez wvas wth him Sone of the
workers agreed not to pick. Heidentified a brown van and anot her car as
those vehicles that did not gointo pick. Wth regard to the people in the
van, he said that after he spoke wth the occupants of the van, the van went
across the street donn Eght Mle Road and stopped at a fire since it was
cold. (Tr. XV 3540.)

He testified that it was he and Quillerno Perez that did nost of
the talking. (Tr. XV:141.) He further testified that Fanci sco Juarez was
not present at the picket |ine.

He testified that there were no deputy sheriffs there and he
renenbered no sign or flags. Though there is a discrepancy between this
testinony and that of sone of the Enployer's wtnesses, it is not significant

as | find that there
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was a UFWpicket line but there was no msconduct. The wtness al so testified
that Joe Sanchez did not conplain that day regarding the pickets. (Tr.
XM 1:170.)

Augustin Ramirez testified that he and 20-25 workers who are UPW
supporters went to an Ace field on August 7 located on Eght Mle Road. Wien
shown EX 3 and EX 4, he believed that it was Sefani Ranch (EX4.) H arrived
there wth Bargjas. It was sprinkling alittle, and he and the UPNsupporters
were on the opposite side of Hght MIe Road fromthe ranch warmng t hensel ves
by a fire. Baragas and another person were waiting at the side of the
entrance to ask workers not to break the strike. However, he coul d not hear
what was being said. (Tr. XV 233-234. )

Wien a van arrived, Bargas talked to the occupants of the van
and the van turned around and the workers joined them at the fire. (Tr.
XV 235.) According to Ramirez, the workers fromthe van said that the Uhion
was doing this for the well-being of the workers, and that they supported the
strike. (Tr. X\ 235.)%

nh cross, he testified that he went to Sefani on August 7 because
workers said that they were going to be picking there that day. He recalls
that day as it was the only day it rained during the strike and there was a
fire at the side of the road. (Tr. XV 269.) The Enpl oyer attenpted to show
that the

_&D.H’i ng his testinony, Ramrez woul d frequently take tine to ansver
guestions and woul d proceed to answer themin a thoughtful nanner.
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wtness did not really knowwhether these events occurred at Sefani Ranch or
Del | ari nga Ranch. The wtness consistently testified that he believed that
events occurred at the Sefani Ranch even though there was no bridge drawn on
EX4. | find that the events described by Ramirez did occur at Sefani Ranch
and that his testinony inthat regard is consistent wth that of the other

W t nesses.

Quillerno Perez testified that on August 8 (I find the incidents
about which he testified occurred on August 7) he was at a ranch on Eght Mle
Road wth Baraj as speaking wth people at about 5in the norning. Joe Sanchez
was there. It was alsoraining and there was a fire. (Tr. XM-.70-72.) He
credibly testified that when he asked peopl e not to go to work he sai d pl ease.
He said that there were 10 peopl e in a brown van whi ch began to enter the
ranch and then turned back after talking wth the strikers. The van drove to
the fire on the side of the road. They said that they were in favor of the
strike. (Tr. XM:74-76.)

Perez al so testified that he was not a Lhion
representati ve nor was Luis Mil donado or Francisco Naranjo. He said that the
Lhion representatives were Bren Bargjas and Zeferina Perez Garcia. (Tr.
XM:8l.) H alsotestified that Fancisco Naranjo was not present. Hnally,
he did not see any viol ence during the 1989 strike and it was a peacef ul

strike. (Tr. XM :82-84.)
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a. Sunmary of H ndi ngs

Based on the credited testinony, | find that the broan and white
van was not bl ocked and that its occupants vol untarily chose to honor the
strike. | further find that the pickets did not engage in any nmisconduct.
Fnally, | find that no access was taken at Sefani Ranch on August 7.

14. August 7 -or August 8 - Dellaringa

The Enpl oyer contends that Board agents inproperly al |l oned UFW
access takers to take access on either August 7 or 8 at the Dellari nga Ranch
and that this inproper conduct of Board agents should result in setting aside
the el ection.

Gscar Eguis testified that on August 7 or 8 he arrived at the
Del | aringa Ranch (see EX 3) at about 6 am Later, about 40-45 strikers cane
to the edge of the field though they did not cone inside of the field. (Tr.
IX39.) There were about 180 workers in the field. Sone of the strikers wore
UFWbuttons and sone carried UFWfl ags, one big flag and other snal| ones.

(Tr. 1X41-42.) The Enpl oyer had placed a Gaterpillar on the dirt road used
to enter the ranch fromB ght Mle Road into fields No. 1 and 2. The wtness
testified, therefore, that the strikers had walked in fromEght Mle Road to
field No. 1. They apparently forned a picket |ine around the edge of the
field.

According to Eguis, the strikers yelled that peopl e shoul d | eave
and stop working or there's going to "be blood flowng." (Tr. 1X42.) The
strikers al so used sone profanity. There was sone vague reference about "they
were going to be struck”, but there is an insufficient foundati on to nake any
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finding regarding any threats of striking or hitting anyone. (Tr. 1X44.)
The workers began yel ling bad words and epithets toward the strikers. (Tr.
| X 43.)%

Work stopped about 40 mnutes after the strikers began yel ling.
Based upon this wtness' testinony that the strikers were out nuniered about
four to one and that the pickers were shouting profanities at the strikers, |
amnot persuaded that a coercive at nosphere has been established by his
t esti nony.

During cross, he testified that the strikers stayed at the edge
and did not cone intothe field He alsotestifiedthat there were no
sheriffs there. Wen asked how nany workers were yelling bad words to the
strikers, he testified that nore workers were yelling than strikers. He
estinated that about half the workers yelled bad words at the strikers. (Tr.
X 34-38.) Sonme of the workers told the pickets that they were cabrones (whi ch
has a nuniber of neans incl udi ng "asshol € and cuckol d) and that they were
going to "take themout.” Sone of the strikers said sonethi ng about bl ood,
but he could not be specific. (Tr. X41, 49, 50, 51.) Then he testified that
all of the strikers were yelling the sane thing: that the workers shoul d | eave

or bl ood

® did not consider the wtness testinony that sone of the workers said
that they were going to leave the field because they were afrai d of sonet hi ng
happening to them As stated supra, | have not considered testinony regardi ng
the subj ective reactions or statenents of workers. Further, | did not credit
his testinony that he heard 40 or 50 different workers express such feelings
of fear. He had previously testified that these cooments regarding fear were
nade by workers in little groups. There was an i nadequat e foundati on t hat
Egui s was present during each of these group conversati ons.
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would be flowng. (Tr. X51.) Fomny reviewof the sheriff's tapes
introduced as UFWExhibits 20, 21 and 22, and Enpl oyer's Exhibit 17, | never
heard strikers on the picket line yelling the sane thing inunison. | find the
wtness' testinony inthis regard not to be credibl e.

Mchael Buda testified that he was present at a conversation
regardi ng access on Mnday, August 7, at the entryway to the Del |l ari nga Ranch.
He recalls that Board agents Ed Perez and Ed Quel l ar were present and he
bel i eved that Barajas and possibly Mchael Price as well as Joe Sanchez were
there. The conversation occurred around 10:30 or 11 am (Tr. I11:170-173.)
Buda testified that there was sone type of access agreenent which al |l owed the
UFWaccess for 30 mnutes one tine during the work day. It was a voluntary
access agreenent. Hwever, that day there was no access to the field at 10: 30
and he did not knowwnhy not. (Tr. [11:172-173.) Wen asked what Board agent
Quellar said, he replied that Quellar was upset but he cannot renenber the
speci fi ¢ | anguage.

Quellar then inforned Buda that the Board agents were going to
allowthe UPNVto take access thereby overruling the Enpl oyer objections. (Tr.
[11:174.) Buda rejected a suggestion that Ace vehicles be used to allowthe
Lhi on access takers to gointo the field. (Tr. 111:175.) Thereafter, Quellar
and Perez inforned Buda that they would drive their cars and | ead the

¥ again note that Buda' s nenory of events was not as sharp as that of
other wtnesses including Quel lar and Price.
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access takers onto the ranch property. This access occurred at about 1:30
p.m at which tine ALRB Board agents instructed the UPWaccess takers to
followthemin. There were deputy sheriff vehicles present at the ranch at
this tine. Buda testified that the owner of Dellaringa Ranch had obj ecti ons
to UFWaccess, but it is unclear fromthe record whether the owner or Buda
communi cated that objection to the UFWor to the Board agents. (Tr. 111:176.)

Buda fol | oned the cars of the Board agents and the URWaccess
takers into the field, keeping about a half-a-mle di stance between them The
access takers were inthe field 40 to 45 mnutes. A the end of the 45
mnutes, Quellar and Perez notioned for the access takers to | eave the field.
Athough they did not |eave inmedi ately, they did not msbehave, and they |eft
wthin 10 or 15 minutes to leave the field. Al the cars then left the field.
(Tr. 111:180-183.)

nh cross, Buda testified that about one hour passed between the
tine the access takers left Eght Mle Road and the tine they returned to
Bght Mle Road. (Tr. 111:205-206.) The access takers and Board agents were
driving very slowy because they were on top of a levee. He estimated it was
one-half mle fromBEght Mle Road to the field house and at |east anot her
hal f-mle fromthe field house to field No. 1 where the workers were wor ki ng.

Mchael Price testified that when he arrived at the Dell ari nga

Ranch, M. Dellaringa told himhe did not want any
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vehicles on his property whi ch were not involved in the harvest because of
liability concerns. The parties entered into a stipulation that Dellaringa and
other private land owners involved in the Ace harvest told Ace to advise the
ALRB that they did not want UPWvehicles or ot her non-conpany vehicles on their
premses. (Tr. 1\ 46-47.)

Later in the day, at about 12:30 p.m, Fice returned to Dellaringa
and he net wth Bara as who asked hi mhow nany workers were present and when
the Lhion coul d take access. It was then that Price told Bargjas that no cars
would be allowed. (Tr. IV:65.) A this point several Board agents arrived on
the scene and Quel lar stated in a neutral voice that the UFWcars coul d take
access. (Tr. 1V 61-69.) Bargjas then asked when the cars could goin. A no
poi nt di d anyone fromthe Enpl oyer agree or acqui esce to access bei ng t aken.
(Tr. 1V67-71.) Pricetestified that at the tine this conversation occurred at
the entryway to the ranch (see EX 3), workers were picking in fields 1 and 2
located at quite a distance fromthe entryway. (Tr. 1MV 70.) | find, based on
Price's testinony, that no agricultural enpl oyees heard thi s exchange about
access. Pricethen left Dellaringa Ranch. (Tr. I\ 72.)

Later that day, Price becane anare of an al |l eged access agreenent
when speaki ng on the tel ephone wth another attorney in his lawfirm Karen
Mithis. This agreenent called for access to be taken at 10:30 in the norni ng
for one-half hour. It was to be the only access taken during the day. Price

was not aware of any
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ot her access agreenent related to the Dellaringa or Sefani Ranches. (Tr.
|\ 72-73.)

Onh cross, Price testified that there were three or four sheriff
vehicles wth eight deputies present at about 12:30 p.m when the above-
nenti oned access di scussions occurred. In fact, soneone fromthe sheriff's
departnent said that access was to be allowed. (Tr. 1V 113-115.) This
occurred followng Quellar's statenent that access would be allowed. Price
also testified that no one fromthe UFWever said to himor anyone else in his
presence that the Lhion agreed to limt access to once a day at 10:30. (Tr.
V116, 117.) Nor did any Board agent ever agree to such a limtation on
access. (Tr. 1V:117.) Snce Price's testinony regarding this purported
access agreenent is based on hearsay, | amunable to find that the UPWentered
into such a limted agreenent for access.

Board agent Queliar has been enpl oyed by the ALRB since 1982 and
has been the Regional Held Examner since 1989. In that capacity, he
supervi sed the Board agent in charge of the el ection.

Quel lar recalled that he di scussed access for the first tine on
August 7 or 8 in the presence of several Board agents, several representatives
of the sheriff's departnent, and Ace attorneys Mchael Price and the younger
attorney (I find this attorney to be Mchael Buda). (Tr. XV 4-7.) Price
spoke first and said that the property owner had concerns about access bei ng
taken. The concerns were about property danage, dust and bei ng
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on the property wthout permssion. The ALRB Board agents then caucused.
A though Quel lar believed that the conversations occurred by the Sefani
Ranch, | find that this conversation occurred at the entrance to the
Del | ari nga Ranch which is very close to the Sefani Ranch. (Tr. 1V 11-12.)
During this caucus of Board agents, there was discussion of the
Enpl oyer's concerns as well as the right of agricultural enpl oyees to have
access. Juan Ramirez, an attorney wth the salia Regional Gfice, stated
that it was legally permssible to al | ow access under these circunstances
Perez suggested that Board agents escort the URWagents to ensure there woul d
be no danage and a mini numof dust. Quellar nade the decision to al | ow LFW
organi zers to take access. (Tr. XV 11-15.) Quellar then advised the sheriff
and the Enpl oyer's attorneys of his decision to all owaccess. Quellar
testified that no one objected to his announced decision. Rght after his
deci sion was nade, access was taken by Bren Baragj as and anot her UFW
organi zer, possibly Augustin Ramirez. Board agents Perez and Quel | ar escorted
the UFWorgani zers onto the property at a very slowpace, less than 5 mles an
hour. The Board agents drove the first car and the UFWorgani zers were in the
second car. The Board agents drove their car to the edge of the fields froma
hal f-mle to three-quarters of a mle fromthe entrance and about 75 yards
fromwhere workers were working. The two Lhion organi zers then went into the
field but Quellar was unabl e to hear what they said to workers. The

organi zers were in the field
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for 20-30 mnutes. They then returned to their car and the Board agents
escorted the organi zers' car out of the ranch at the sane speed. There was no
danage to property. Nor were there any conpl aints by Ace representatives
regardi ng the access after Quellar's announced deci sion. Access was taken
several tines. (Tr. X\ 18-21.)

During his direct examnation, Quellar displayed a good nenory,
was responsi ve and was careful in answering questions.

h cross, Quellar testified that there were 25-30 URWsupporters
across the street, at |east 20 yards away fromwhere the Board agents net wth
the sheriff's representatives and the Enpl oyer's attorneys. He testified that
Pricetried to get the Board agents to change their minds regarding their
decision to allowaccess. (Tr. X\V:43-46.) He further testified that no one
fromthe ALRB tal ked to workers about access that norning. Quellar did not
recall hearing any statenents or chants fromthe UPNgroup that was across the
street at the tine that the access was going to be allowed or taken. (Tr.
XV 57-61.) Quellar reiterated on redirect examnation that UPWstri kers
coul d not hear the access di scussion between the Board agents, the Enpl oyer's
attorneys and the sheriffs. (Tr. XIV79.) He further testified on redirect
that he did not tell workers inside the fields about the circunstances | eadi ng
up to the taking of access that day. (Tr. X\ 80.)

During cross, Quellar's deneanor was simlar to that he nanifested

during direct. He was a good w tness, even-tenpered,
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and not argunentative. He denonstrated a good nenory regarding the events of
that day.®

Barajas testified that no one fromthe Gonpany advi sed hi mof any
access problens at Ace. (Tr. XM 47.) Athough he testified that he did not
renentoer taki ng access to any Ace fields, | find that he did take access to
9]

the Dellaringa field on August 7 pursuant to Board agent Quellar's deci sion.
a. Summary of H ndi ngs

Based on the above-credited testinony, | find that the 40-45
strikers who went to the field where workers were picking at Del | ari nga Ranch
on August 7 did not create an atnosphere of coercion. Athough they did
trespass onto the Enpl oyer's property, the evidence does not support a finding
that they engaged in coercive behavi or which would justify setting aside the
el ection.

| further find that an NA was filed by the UFWon August 4
thereby giving the Lhion a right to take access at Dellaringa Ranch. Board

Agent Quellar's order allow ng access

®Quel lar testified in response to a questi on on cross-exannation that
he was a nenfber of the UFWfor two years beginning in 1973. He further
testified on redirect that his prior UFWaffiliation did not affect the
deci sions he nade as the Regional Held Examner wth respect to the Ace
election. | credit the testinony of this wtness inlight of his candid and
forthright testinony. The fact that he was a UPNnenber sone 14 years prior
tothis electionisrenmote intine and did not affect either his actions
during the election or his testinony at the hearing.

®Baraj as expl ai ned during cross-examnation that the nain focus of
access efforts during the tonato strike were at the Triple E Ranch and t hat
his advi ce to access takers prinarily concerned the Triple E Ranch. (Tr.
XM I:109-111.)
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was therefore reasonabl e and correct. |In addition, Quellar consulted wth
other Board agents and wth an attorney fromthe isalia Regional Gfice
bef ore maki ng his decision. Wen he conmuni cated his decision, | find that no
agricultural enpl oyee or UPWsupporters overheard the conversation between the
Board agents, the Enpl oyer attorneys and sheriff representatives. Nor did any
wor kers overhear any conversation during the caucus of Board agents nor any
statenents nade during any of the neetings between the Board agents, the
Enpl oyer attorneys and the sheriffs that day at Dell ari nga.

| further find that the UPWaccess takers were in the field
talking to workers no nore than 30 mnutes and they did not violate the access
regulation. Nor did the URWaccess takers engage i n any type of nisconduct
whi ch coul d be the basis to set aside the el ection.

15. August 8-9 - Dellaringa

Gscar Eguis testified that one or two days after the events he
described as occurring on either August 7 or August 8 at Dellaringa, UWFW
pi ckets cane back to Dellaringa Ranch. Srikers would not |et peopl e cone in.
Wien asked on direct what happened, he answered, "They did not allow people to
cone in because they were talking to them" (Tr. IX57.) He testified that
about 40 pickets would get in the way of the trucks bl ocking their entrance.
He then testified that the pickets woul d push workers that wanted to get
through. He testified that he sawtwo or three workers pushed. (Tr. 1X61.)
He was unabl e to identify
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the workers who were pushed. He recalled hearing the strikers tell the two or
three workers that were pushed that "They had al ready won." The strikers al so
said that Triple E had accepted what they had wanted. (Tr. IX63.) | note
that his testinony on direct was vague and seened to indicate that workers
were attenpting to enter the field on foot rather than in their cars. | find
this unlikely based upon the testinony of other wtnesses that ordinarily
workers would drive into a field where they were going to be pi cking.

n cross, he was unabl e to nore specifically identify the day on
whi ch the al | eged pushi ng occurred. A though he denonstrated that he saw a
"strong shove" of three workers, he was rather evasive when answering exactly
how nany workers were pushed. Homever, these workers did not fall when
shoved. (Tr. X 54-60.) These events occurred after his decl aration execut ed
on August 5 and apparently there was no other declaration executed by this
w tness whi ch described the pushing incident. Wen asked who was pushed, he
testified he did not recall their nanes al though he did state that the three
vent back to work the next day.

a. Sumary of H ndings

Eguis testinony about the pushing incident was too vague to
support a finding. Further, it is unlikely that workers woul d get out of
their blocked vehicles to attenpt to cross a picket |ine of 50 UFWsupporters
and | find that this incident
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did not happen.¥ | also findit curious that |snael M veros, the supervisor
of Gscar Eguis, did not testify about the pushing incident. Eguis had
testified that Mveros had told the workers on the day of the pushing inci dent
that there would be no work that day because strikers were there. (Tr. X 60-
63.) Yet Mveros, when testifying about events at Dellaringa on August 8,
nent i oned not hi ng about a pushing incident. Nor did he testify about any
simlar type of event which occurred on August 8 or later. If the pushing
incident had actually occurred, it woul d seemas though M veros woul d have
known about it and been asked to testify about the incident.

As | have discredited the testinony of Gscar Eguis regarding the
pushing incident on August 8 or 9 at Dellaringa, | find that no such pushing
I nci dent occurred.

16. Sanguinetti Ranch - August 8

Mchael Price testified that he was at the Sangui netti Ranch on
August 8 when at about 10 am Hrael Edesa and Zeferina Perez Garci a
approached himon foot and said that they were going to take access now
Price told Edesa that they could not go on the property yet since it was not
10:30. Afewnonents later, Edesa drove his car up to the entrance. It was

10: 20 so Price told himhe could not yet enter. Edesa then drove the car in

¥During redirect exanination, the wtness denonstrated the intensity of
the al | eged pushes by pushi ng Enpl oyer counsel Carrol very hard agai nst the
wall. Had these pushing incidents actual |y occurred and had the pushes been
as forceful as denonstrated by Eguis against Garrol, | find it unlikely that
none of the three workers pushed woul d have fall en.
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"kind of laughing." He stopped the car about 40 feet into the ranch and then
proceeded to drive further into the ranch. (Tr. 1V 75-8L.) Price estinated
that Edesa and his passenger, Zeferina Perez Garcia, cane off the property at
about 11:05 am He estinated that they were on the property approxi natel y
45 mnutes. He observed Edesa park the car at a staging area which is sone 75
yards fromthe entrance and then walk into the field. There were workers in
the tomato fields | ocated about 10 yards fromthe staging area. A the point
when Edesa drove the car out of the ranch at 11:05 am, Price left the area
(Tr. 1\/80-84.)

nh cross, Price testified that when Edesa drove onto the field, he
was goi ng anywhere from5 to 15 mles an hour. H's naxi numspeed when driving
toward the field was 25 miles an hour. (Tr. 1V 120-121.) Areviewof Fice's
testinony does not indicate that Edesa disrupted work or caused any danage to
the property. (Tr. I\ 121-123.)

Epl oyer attorney Buda testified that on August 8 at the
Sangui netti field there were sone 100-150 workers picking in the field He
asserted that there was a voluntary access agreenent in effect which all owned
access one tine a day at 10:30 am for 30 mnutes. He becane aware of this
agreenent froman attorney in his office, Karen Mithis. (Tr. 111:187.) Buda
then described essential ly the sane i nstance of access taking testified to by

Priceinvolving Brael Edesa. (Tr. I11:187-194.)
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As workers were leaving the field at about 4 p.m, he testified
that he observed Zeferina Perez Garcia shouting at workers as they exited and
hol ding a pad and pen while looking at rear |icense plates of the exiting
vehicles. | declined to take further testinony on this subject as | held that
it didnot constitute the type of conduct which could result in the setting
aside of an el ection. ®

Gaciel o Mveros, an Ace supervisor, testified that he worked at
Sangui netti two or three days but that the police were there and the strikers
did not bother the workers. 1In fact, there was nore order at Sangui netti .
(Tr. M:91-92.)

Board agent AbrahamMendoza testified that on August 8 or 9 he net
Epl oyer attorneys Price and Buda at Sanguinetti Ranch. He testified that
Board agents on that day passed out notices and direction of election. (See
BX 3 and 4; Tr. XV 100-101.)

a. Sunmary of H ndi ngs

Based on the above-credited testinony, | find that UFWagents had
aright to take access at Sangui netti on August 8. A though the record does

not indicate whether workers were in

®The Enpl oyer then nade an offer of proof which indicated that M.
Zeferina Perez Garcia was standing close to each vehicle as it departed, was
looking at |icense plates, and then nade a witing notion on a pad as if to
wite down the license plate of each of the cars. (Tr. 111:203-204.) | note
that the Board did not disturb the ruling of the Investigative Hearing
Examner in Triple E Produce Gorporation (1991) 17 AARB Nbo. 15 when he rul ed
that the apparent taking down of a license plate of a van carryi ng workers
coul d not have affected the outcone of the election. (See Triple EITHED p.
27.) | further note that the enpl oyer did not cite any case to the contrary.
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fact eating lunch at 10:20 a. m when the UPWagents took access, it appears
fromthe testinony of Enpl oyer wtnesses that the Enpl oyer was wlling to have
access taken at 10:30. As the access takers did not renain on the ranch for
nore than a total of about 45 minutes, part of which tine was spent in
reaching and |l eaving the fiel d where the workers were picking, it certainly
does not appear that there was nore than a de mini nus access viol ation.
Qearly, there was no coercion established or any other nmisconduct which coul d
result in the setting aside of an el ection.

Nor did the Enpl oyer establish that Zeferina Perez Garcia
engaged i n msconduct when she was observed | ooking at |icense plates and
naki ng witing notions on a pad of paper.

17. August 9 - Ms. Medina

A g andra Medina testified that she was working at an Ace field on
August 9 when 4 peopl e entered the field and talked for 15 mnutes. She
stated that these four individual s were representati ves of the Lhion and they
were carrying flags. Qe of the unidentified persons asked her why she was
working there and stated that it woul d cost her the pl ace where she |ived.
She al so specul ated what the person neant by the conment. (Tr. 11:101-107.)
She then testified that she went behind a truck.

a. Summary of H ndi ngs

Her testinony was too vague to support any finding and based upon
ny viewng of the video tapes, it is unlikely that access takers entered the

field carrying flags. In any event, |
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have al ready di scussed how her inability to undergo cross-examnation resul ted
inny concluding that her testinony is unreliable. Coniined wth the
vagueness of the testinony regarding this particular event, | do not believe
that she was threatened or coerced on August 9.
D Peak (pjection

Inits Anended Mtion for Summary Judgnent (BX 9), the UFWrelies
onthe Tally of Ballots and the Anended Tally of Ballots (BX 12, BX5) to

establ i sh the body count for the eligibility period of July 28 through August
3, 1989. Both the Tally and the Anended Tally state that the nunber of nanes
onthe eligibility list is 382 This nunber is obtained fromthe Enpl oyer's
sunmary of its agricultural enpl oyees for that tine period. In fact, the
Enpl oyer supplied to the Regional DOrector prior to the el ection a sunmary

i ncl udi ng the nanes, addresses, social security nunbers and j ob
classifications for each of the workers supplied by its two | abor contractors,
Earl Hall and LA Labor Service (see EX 9a and 9b whi ch together conprise the
elighbility list).

The Enpl oyer did not contest the Lhion's assertion that the body
count for the eligibility periodis 382 Nor didthe Enpl oyer avail itself of
the opportunity to clarify concerns | raised during the June 3, 1991,
preheari ng conference call regardi ng whet her the Enpl oyer had provi ded act ual
body count figures inits oppositionto the Lhion's notion for sunmary

j udgnent (see ALRB 10, the Enpl oyer's Qpposition).
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Duri ng the prehearing conference call conducted on June 3, 1991, %
| specifically questioned whether the figure of 3,381 used in the Enpl oyer's
pposi tion (BX 10) and in Dean Janssen's decl aration dated August 6, 1989, was
an accurate nuner. | stated during the conference call that | would
entertain during the upcomng hearing a clarification of whether the Epl oyer
real |y believed that it had 3,381 different workers enpl oyed during its 1988
peak.

During the fifth day of hearing, | summarized on the record that
pursuant to the prehearing conference call of June 3, 1991, | had wanted a
clarification of the Ewployer's definition of body count. Rather than clarify
whether it correctly provided the body count inits opposition, the Epl oyer
declined to do so and instead argued that there is no authorized procedure for
a notion for sunmmary judgnent during a representation proceeding. (Tr. V225
228.)

M review of Dean Janssen's decl aration of August 6, 1989, which
was presented to the Regional DOrector as part of the Enpl oyer's Response to
Petition for Certification (see EX 15 and 16 whi ch are the Epl oyer' s response
to the election petition and the Enpl oyer' s anended response to the anended
el ection petition), indicates that on page 2 thereof it did not provide the
body count for its peak period in 1988, (tober 7 through Crtober 13. Rt her,
it totaled up the nunber of workers who were

®A though this conference call was recorded, it has not been
transcri bed.
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enpl oyed each day and stated that that was the body count w thout providi ng
information as to whether there was any enpl oyee turnover. It conmtted the
sane error wth respect to conputation of the alleged body count for the
eligibility period of July 28 through August 3, 1989, at page 4 of the
decl aration where it states that there was a total of 1,074 workers who pi cked
during the eligibility period. However, its own payroll summaries (EX 9a and
9b) used for the eligibility list as well as the actual payrol|l records for
Its two labor contractors during the eligibility period (see EX 11 and 13)
clearly establish that the nuniber of different workers enpl oyed during the
eligbility period, i.e., the body count, was in the nel ghborhood of 382
rather than 1,074. %

| findthat the Regional Drector was provided wth the enpl oyee
sunmari es which constituted the elig bility list (EX9a and 9b) and reasonabl y
concl uded that the body count for the eligibility period was 382

Janssen' s decl aration sets forth on page 2 that the 1988 peak of
season occurred fromQtober 7 through Gtober 13 and consisted of a daily
average of 564 positions (3,38l divided by 6). | findthat thisis the

accurate way to calcul ate the

9 totaled the names appearing on EX 11 and EX 13 and cane up wth a
figure of 443 which does not take into account possibl e duplication of nanes
or whet her sone of the nanes were supervisors or otherw se ineligible workers.
| find that the Enpl oyer failed to establish that the body count for the
elighbility period is other than 382, the figure set forthinthe Tally of
Ballots and the Anended Tally of Ballots as well asinthe eligibility lists
(EX 9a and 9b).
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average nunber of daily positions. Janssen then estinated, based upon figures
set forth on page 3 of his declaration, that the 1989 peak woul d be 20 percent
higher than in 1988. He estinmated the 1989 peak to be 676 average daily
positions for the 1989 peak period whi ch woul d al so occur in Qctober. |
accept his projection that because of an increase in the production of cartons
per acre and the transpl anting of additional tomatoes wth a resulting
increase of 100 acres to harvest in Qctober of 1989, the nuniber of positions
required to harvest the increased production woul d be 20 percent hi gher than
the peak enpl oynent figure for 1988. %

Janssen's cal cul ations that the average nunier of daily positions
for the eligibility period of July 28 through August 3, 1989, was 215 is
correct but not relevant for reasons to be explained in the analysis, infra

a. Sumnmary of H ndings

| find that the body count for the eligibility periodis 376
rather than 382 as | have not counted the 6 forenen identified on Enpl oyer's
Exhibit 9a. | also find that consistent wth the decl aration of Dean Janssen

the average nuniber of daily positions during peak for 1989 was 676.

N nterestingly, Jerry Schenone testified on cross that the hi ghest
nuniber of workers enpl oyed in 1989 when the payrol | was at its highest was
450-500. (Tr. V198-199.) Athough in a prospective peak case, such as this
one, the Board does not use hindsight to determne what the peak body count
was in a particular year, this testinony supports, though it is not
concl usi ve, a concl usion that the peak body count for 1989 was probably not
nore than 500 pi ckers.
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E Bargaining Lhit

Inthe original Petition for Certification the UPNdescribed the
bargaining unit as all agricultural enpl oyees of the Enpl oyer in San Joaqui n
and Sanislaus Gunties. (BX1) Inthe Avended Petition for Certification,
the Lhion describes the bargaining unit as all agricultura enpl oyees of the
Enpl oyer in San Joaquin Gounty. (BX2.) The Notice and Orection of Hection
i ssued by the Regional Drector describes the bargaining unit as all
agricultural enpl oyees in San Joaquin Gounty. (BX 3.) The Enpl oyer filed an
obj ection whi ch in essence asserted that at |east 20 tonato transpl anting
enpl oyees were di senfranchi sed when the Regional Orector directed an el ection
"for all agricultural enpl oyees in San Joaqui n Gounty, whi ch was over broad. "
(Enpl oyer (pjection No. 38 contai ned in Enpl oyer's (ojections to Hection
dated August 16, 1989.) The Executive Secretary set for hearing whether the
petitions for certification described an appropriate bargaining unit in light
of Dean Janssen's decl aration of August 6, 1989, which stated that Ace in 1989
had and woul d be harvesting fields in several counties other than San Joaqui n
i ncl udi ng Fresno, Sacranento and Sol ano. Pursuant to the Notice of (jections

Set for Hearing, | took evidence on the bargaining unit issue. %

- %At the hearing, the Enployer's position vas that there was no Enpl oyer
objection regarding unit set for hearing and that the hearing shoul d not cover
the bargai ning unit questi on.
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During the Bl oyer's case-in-chief, | allowed the Lhion to
elicit testinony relative to the bargai ning unit question.

Gacielo Mveros testified that sone 200 workers pi cked t onat oes
in Mndota for Ace. | note that Mendota is in Fresno Gounty. (Tr. V 104.)

Antoni o Medrano pi cked tonatoes for Ace in Mendota, Three Rocks,
Kerman (all in Fresno Gunty), in Sutter Geek and A ynouth (i n Avador
Qunty), and in Solano Qunty. (Tr. M1:103-109.)

Eduardo Gnez al so worked in Mendota for Earl Hall. (Tr.

X : 82-93.)

Athough | have discredited nuch of the testinony of these three
wtnesses, | credit their testinony wth regard to the unit question as their
testinony was responsi ve, candid and wthout the infirmties associated wth
nuch of their testinony on other subjects.

The UFWcal | ed Dean Janssen as its wtness and he testified that
inJuly of 1989 Ace enpl oyed about 20-25 workers other than the workers
provided by labor contractors Earl Hill and PLC These workers did
transpl anting work in San Joaquin Gounty and Fresno Gounty. (Tr. X11:74.)
He confirned during his direct testinony that Ace workers were enpl oyed in
Fresno, Solano, Qontra (osta, Sacranento and San Joaquin Gounties.  (Tr.
X11:98-99.) He also believed that the transpl ant workers were on the |ist
provided to the Regional Drector. (Tr. X11:80.)
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Bren Bargjas testified that despite the |anguage in the original
RC petition and the anended RC petition, he was real ly seeking a state-w de
unit. (Tr. XMI:150-153.)

a. Sunmary of H ndi ngs

| find that the Enpl oyer did not prove that the transplant workers
wer e di senfranchi sed or that they conprised a | arge enough group to have
affected the outcone of the election. | further find that Ace did enpl oy
workers in 1989 at the counties described in the above testinony. In
addi tion, nany workers who were enpl oyed in Mendota al so worked in San Joaqui n
Qounty. It appears that a substantial nunier of workers worked for Ace in
nore than one county in 1989.
V. ANAYSS

A Aleged Incidents of Threats, M ol ence and Gerci on

The burden of proof in an el ection proceedi ng under Labor Gode
section 1156.3(c) is on the party seeking to overturn the el ection. (TW
Farns (1976) 2 ARB No. 58; Bright's Nursery (1984) 10 ARB No. 18, N.RBwv.

@l den Age Beverage Gonpany (5th dr. 1969) 415 F.2d 570.) The Board has | ong

recogni zed that this is a heavy burden, requiring an objecting party to cone
forward wth "specific evidence that msconduct occurred and that this

m sconduct tended to interfere wth Ewpl oyee free choice to such an extent
that it affected the results of the election.” (Bight's Nursery (1984) 10
ALRB Nb. 18, pp. 6-7; see aso Agri-Sun Nursery (1987) 13 ALRB No. 19, p. 5.)
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In Kux Minufacturing G. v. NLRB (6th Qr. 1989) 890 F. 2d 804

[132 LRRVI2935], a court of appeal s stated that,

'"[Ballots cast under the saf eguards provi ded by Board procedure
[presunptively] reflect the true desires of the participating

enpl oyees.” NRBv. Zelrich @., 344 F. 2d 1011, 1015 [59 LRRM 2225]
(5th @r. 1965). Thus, the burden of proof on parties seeking to
have a Board-supervised el ection set aside is a 'heavy one.' Harlan
8 al M. v. NNRB 490 F. 2d 117, 120 [85 LRRM2312] (6th dr.),
cert, denied, 416 US 986 [86 LRRVI2156] (1974); see also N.RB v.
FHrst Lhion Minagenent Inc., 777 F 2d 330, 336 [120 LRRM 3437] (6th
Gr. 1985) (per curiam). This burden is not net by proof of
msconduct, but '[r]ather, specific evidence is required, show ng not
only that unlawful acts occurred, but also that they interfered wth
t he enpl oyees' exerci se of free choice to such an extent that they
naterially affected the results of the election.” NRBv. Bostik
Ov. BMQrp., 517 F.2d 971, 975 [89 LRRVI2585] (6th dr. 1975)
(quoting NNRBv. Wiite Knight Mg. ., 474 F. 2d 1064, 1067 [82 LRRVI
2762] (5th dr. 1973)).

(Id. at 808 [2939].)

Inlight of the Enpl oyer's position that certain strikers and UFW
supporters were agents of the Lhion, it is necessary to briefly reviewwhat is
required to establish agency. The Board has hel d that the burden of proof in
determning union agency is on the party asserting the agency rel ati onship.

(San Dego Nursery (1979) 5 ARBNo. 43, p. 7.) The Board held in San DO ego

Nursery that the fact that enpl oyees sought advice and net wth UFWofficials
during the organizing canpaign is insufficient to establish apparent authority
under the ARA (Id. at p. 7.) Qherwse, the ability of unions, "to advise
and encour age workers w shing to seek Lhion representati on” woul d be hi ndered

because of the potential liability for the misconduct of
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i ndi vi dual enpl oyees and woul d al so i nfringe enpl oyees' section 1152 rights to
sel f-organization. (ld. at p. 7.)
Again, the Kux decision is instructive,
"Generally, aunionis not responsible for the acts of an enpl oyee,
unl ess the enpl oyee is an agent of the union." K tchen Fesh, Inc.
v. NNRB 716 F. 2d 351, 355 [114 LRRVI2233] (6th dr. 1983). The
conduct of pro-union enpl oyees wll only be attributed to a uni on
where the union has 'instigated, authorized, solicited, ratified,
condoned or adopted” the conduct. 1d. 'The test of agency in [a]
union el ection context is stringent, involving a denonstration that
the uni on pl aced the enpl oyee in a position where he appears to act
as its representative; 1t is not enough that the enpl oyee
unilaterally clains representative status." Tuf-Hex Gass v. NLRB
715 F. 2d 291, 296 [114 LRRVI2226] (7th Qr. 1983) (enphasis in
original) (citation omtted).
(Kux Manufacturing . v. NLRB (6th dr. 1989) 890 F. 2d 804, 809 [ 132
LRRVI 2935, 2939].)

The Enpl oyer here did not establish that the UPWexpressly granted
authority to any worker or striker. Rather, Bren Barg as' testinony is
unrebutted that the only aut hori zed URWagents besides hinsel f in the Ace
el ection were Zeferina Perez Garcia, Augustin Ramirez, Brael Edesa and Jose
Mral es. Nor has the Enpl oyer established apparent authority which woul d
require sone type of ratification or acqui escence fromthe UFW (Fur ukana
Farns, Inc. (1991) 17 AARB No. 4, pp. 15-18.)

In Kux, a union organi zer had enpl oyees forman | n-pl ant
Qgani zing Gomittee (IP3AD) for the purpose of soliciting union authorization
cards and persuadi ng enpl oyees to vote for the union. The conmttee neniers
solicited support for the union at work and attended organi zational neetings

where they assi sted the union organi zer in answering enpl oyee questions. In

168



addition, the organizer told workers that they could contact one of the
conmttee nenbers if they could not reach the organizer. Sone conmttee
nenbers engaged in threats of job | oss once the union got in as well as
physical threats. Hwever, the court affirned the Board' s ruling that since
nenbership in the IRAC was open to all interested enpl oyees and its sol e
function was to distribute infornation and solicit authorization cards, the
| PAC nentoer s had so fewresponsibilities and such limted authority that no
one woul d mstake themfor agents. (ld. at p. 29-39.)

Smlarly, after the Lhion took over the strike late in the
norning of July 26, sone nenbers of the coomttee then becane URWsupporters
and hel ped to gather support for the LUhion regarding the strike and,
presunabl y, for the election. There is no substantial evidence that Baraj as
authorized the strikers to be in a position where they woul d appear to be
representatives of the Lhion. Nor is there evidence that Baraj as or other
Lhion agents ratified, condoned or adopted the conduct of the strikers.

In Kux, the conpany al so argued that an enpl oyee who is not a
nentber of the | POC was an agent of the union because he was so active and
vocal in his support for the union. The court held, however, that there was
no evi dence that the union organi zer ever authorized this enpl oyee to speak on
behal f of the union, nor was there evi dence that he endorsed any of the
enpl oyee' s statenents or that he even knewthat the enpl oyee was naki ng such
statenents. "EBvidence which nerely shows that an enpl oyee spoke and acted in

support of unionization on his own
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initiative does not denonstrate agency status.” (ld. at p. 2940.)
In arecent decision, this Board has found pi ckets who are UFW

supporters not to be Lhion agents. (Triple E Produce Gorporation (1991) 17

ALRBNo. 15.) The facts in Triple Ewere very simlar to the ones in the
instant natter. There was a strike situation which was the product of

i ndependent enpl oyee action inplenented prior to the intervention of the AW
As vas the case wth Triple E the strike at Ace included picketing, epithet
calling, and denonstrations of hostility toward repl acenent enpl oyees. It is
al so accurate that when engaged in picket line activities, the striking Ace
enpl oyees were acting in the sane nanner basically as they had prior to the

i nvol venent of the Lhion. And, sone of the pickets, like the Triple E

pi ckets, did wear UPNVbuttons and carried URWflags after the Lhion took over
the strike.

In Triple E the Board held that, "the pickets conprised a 'large
and anor phous' group whose nenbers were not necessarily viewed as Lhion agents
by nonstri ki ng enpl oyees. Canpai gn activity al one does not establish the
requi site close connection wth the Lhion. (Qertain-Teed Products Gorp. v.
N.RB (7th Gr. 1977) 562 F. 2d 500, 509-510 [96 LRRM2504].)" (ld. at p. §;
see also Heasant Valley Vegetable -op (1982) 8 AARB No. 82 where the Board

stated it woul d not base a finding of agency on weak evi dence because "t he
consequences of Lhion agency by 'apparent authority” often are contrary to the

sel f-
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organi zation rights guaranteed under section 1152 of the Act." Id. at pp. 7-
8; see Agri-Sun Nursery (1987) 13 ALRB No. 19 at p. 6; Mitsui Nursery, Inc.
(1983) 9 ARBNb. 42 at p. 4.)%

In Sripco Sales v. NLRB (7th Qr. 1991) 137 LRRM 2544, the court

of appeals rejected an enpl oyer's claimthat a union had engaged i n
intimdation and coercion of workers by vandal i zi ng the aut onobi | es of a
bargai ni ng unit enpl oyee who refused to sign a union card and a supervi sor.
Both individuals told other workers that the union was responsible for the
property danage. The worker's car was vandal i zed in the enpl oyer' s unfenced
parking ot and the supervisor's car was vandalized in front of his hone, both
incidents occurring about a nonth before the el ection. However, the enpl oyer
was unabl e to persuade the NLRB that there existed a sufficient connection

bet ween the vandal i smand the union. The court agreed wth the NLRB that the
uni on was not responsi ble for acts of vandal i smand the court uphel d the

election. (ld. at p. 2548.)%

®In Gertain-Teed Products Gorp. v. NLRB (7th Qr. 1977) 562 F.2d 500,
the court held that neniers of the in-plant organi zing conmttee who were
invol ved in leafl eti ng and encouragi ng enpl oyees to sign authorization cards
were not union agents. There were no specific neners of the in-plant
organi zing conmttee, and anyone who attended a neeting could be a nentber. In
addition, union organizational literature and buttons were available to all
enpl oyees to take. Nor did the union organi zer ask specific enpl oyees to
solicit cards or leaflets. Athough this case did not involve threats but
rather related to conments about the waiver of initiation fees, it is
instructive for its discussion of union agency. (ld. at pp. 509-510.)

%The Enpl oyer cites Avis Rent-A Car System Inc. (1986) 280 N.RB 580 for
the proposition that pickets are held to a very
(continued. . .)
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In Kitchen Fresh, Inc. v. NNRB (6th dr. 1983) 716 F.2d 351, the

court of appeal s upheld the NNRB's finding that a principal of the in-plant
organi zing conmittee was not an agent of the union regarding the circul ation
of certain runors. The court states that the party seeking to prove that a
worker is a union agent nust showthat the union instigated, authorized,
solicited, ratified, condoned or adopted the enpl oyee' s actions or statenents.
(Id. at p. 355.) To clothe an enpl oyee wth apparent authority to act on
behal f of the union, the party seeking to hol d the uni on responsi bl e nust show
that the enpl oyee recei ved fromthe union sufficient authority to create a
perception anong the other workers that the enpl oyee acts on behal f of the
union and that the union failed to repudiate or di savowthe worker's
statenents or actions. (ld. at p. 355.) Hnding that the principal in the
in-plant organi zing conmttee was not an agent of the union, the court noted
that the worker held no fornal position wth the union. Even though the

record established that the worker was clothed wth sone authority to

%(.. .continued)
hi gh standard of conduct and that uni ons have an affirnative obligation to
control the actions even of unidentified pickets and cannot escape
responsi bility by sinply asserting that the union agents were not present when
the msconduct occurred. (Id. at p. 580, fn. 3.) Inthat case, the NNRB
found the union responsi bl e for certain picket |1 ne msconduct and applied a
stricter standard in eval uati ng the misconduct than woul d have been appl i ed
had only third parties or union supporters been found responsible. The IHEin
Triple E Produce Qorp., supra, specifically held Avis to be inapplicabl e
precedent under the ALRA The Board obviously agreed wth the |HE s
conclusion. | therefore decline to apply Avis.
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act on behalf of the union, it appeared that the uni on di savowed the runor.
(Id. at p. 355.)

A different points in the hearing, the Enpl oyer asserted that
such individual s as Franci sco Naranjo, Juan Naranjo, Afredo Naranjo, the
Ganacho brothers, Jose Andrade and John Aguirre were agents of the UFW There
was, however, a failure of proof to establish that the Lhion through BEren
Bargjas or any of the other four Lhion agents (Augustin Ramrez, Zeferina
Perez Garcia, Hrael Edesa or Jose Miral es) expressly granted authority to any
of these individuals or to anyone el se. According to Barajas' credited
testinony, only he and the four aforenentioned i ndividual s were Lhion agents
or representatives during the Ace el ection canpai gn.

Nor did the Ewpl oyer establish that any of the alleged agents had
apparent authority to bind the Lhion. Board precedent is clear that strikers
and workers on the picket |ine do not becone union agents wthout nore. (See

Tripl e E Produce Qorporation, supra.)

As the Enpl oyer has failed to carry its burden to denonstrate that
certain naned individual s were Lhion agents, it nust now be determned whi ch
standard to use to eval uate the conduct of the Lhion supporters and strikers.
G course, where a party is invol ved and found responsi bl e for certain
activity, astricter standard wll be applied. For exanple, if the m sconduct
is attributable to the union, an election wll be set aside if it nay

reasonabl y be said to have af fected the out cone
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of the election. (See Bgja' s Hace (1984) 268 NLRB 868.) Wiere, however,

there is no substantial evidence of union responsibility or conplicity, then
the Board applies a third-party standard. "The test for setting aside an

el ection because of third-party conduct is whether the conduct was so
aggravated that it created an at nosphere of fear or reprisal naki ng enpl oyee
free choice inpossible.” (Triple E Produce Gorporation, supra; id. at pp. 8

9.) Inorder words, both the ALRB and NL.RB gi ve | ess wei ght to m sconduct
attributabl e to Lhion supporters or workers than to Lhion officials,

organi zers or agents. (T. Ito & Sons Farns (1985) 11 ALRB No. 36 at p. 10;
see al so Agri-Sun Nursery (1987) 13 AARB N\o. 19.)

| note that in two recent Board decisions the nargin of victory is
considered as a factor in assessing whet her the el ecti on shoul d be set aside.
(Triple E Produce Gorporation, supra, see IHED at p. 50; Furukawa Farns, Inc.
(1991) 17 ARB No. 4 at p. 33.)

The Enployer cites inits brief several cases which shoul d be

discussed. |In Seak Huse Mat Gonpany, Inc. (1973) 206 NLRB 28, the uni on

recei ved four votes and no union received three. A 16-year ol d part-tine

enpl oyee was threatened wth death by a co-worker if he voted agai nst the
union. The co-worker brandished a knife at the tine. Aweek later and a week
prior to the el ection, the sane co-worker threatened the enpl oyee agai n.
Several days prior to the el ection, the young worker who had been threat ened

was agai n threat ened by another co-worker if
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the union lost the election. As aresult of these threats, the young worker
did not vote.

A though none of the threats were attributable to the union, the
national board set aside the el ecti on because of threats of bodily harmand
reprisals directed at a 16-year ol d enpl oyee wth the obvi ous ai mof
i nfl uencing himto vote for the union. The national board found that under
the circunstances the character of the msconduct was so aggravated that it
created an at nosphere of fear and reprisal rendering a free expressi on of
choi ce inpossible. (Id. at p. 29.)

In Sequatchie Valley al orporati on (1986) 281 NLRB 726, the

national board set aside the el ection based upon third-party conduct which
included a threat to a co-worker to "burn himout." The threat was fol | oned
wthin a couple of days by the perpetrator of the threat visiting the hones of
the nei ghbors of the victi mbraggi ng about burning out the victimand his
wfe. The victimof the threats spoke wth six other enpl oyees about this
threat.

Anot her co-worker threatened the sane individual by stating that
unl ess he supported the union, he woul d "sick” the naker of the threat on him

Yet another co-worker told the victimthat if the union did not
get a contract wthin a couple of nonths, there is going to be a strike and
"that's when the killing would start.” The co-worker then el aborated that

"Lhi on peopl e have people in the woods to do that." (ld. at p. 726.)
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There were yet other threats of viol ence including shooting and
choking. The union's nargin of victory was 31 to 19.

Inlight of this series of serious threats which were di ssemnated
anong a significant nunber of enpl oyees, the national board found that the
cunul ative effect of these threats created an at nosphere of fear and coerci on
whi ch precluded a fair election.

In Teanster Local 703 (Kennicott Brothers Gonpany) (1987) 284 NLRB

1125, union agents threatened an enpl oyee wth physical harmand then brutal |y
assaul ted the enpl oyer's president and its nanager in the presence of
approxi nately 15 unit enpl oyees and custoners. The national board set aside
the el ection even though the incidents of threats and viol ence occurred three
nonths prior to the election. The union had won the decertification el ection
by a 12-10 nargi n.

In Sub-Zero Freezer Gonpany, Inc. (1984) 271 N.RB 47, the NLRB set

aside an el ection based on third-party threats of a very serious nature. The
threats included threats of physical violence and danage to autonobiles. The
threats occurred in the context of a significant anount of property danage and
the nan naking the threats was nuch | arger than the two wonen agai nst whomt he
threats were nade. In addition, the person naking the threats underscored the
threats when he waited outside the | unchroomon el ection day, "scrutinizing

the voters." (ld. at p. 1523.) Further, nany enpl oyees were avare of the

threats and
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the el ection was so close that a change in just one vote woul d have resul ted
inadfferent outcone.

Inlight of ny findings that no Lhion agent nade any threats and
that no third party nade any threats conparabl e to the ones discussed in the
above-cited NLRB cases and considering the Lhion's large nargin of victory, |
find those cases distingui shabl e and i napplicable to the facts of the instant
natter.

Li kew se, the two ALRB decisions cited by the Enpl oyer are al so

distinguishable. InT. Ito & Sons Farns, supra, there were threats of job

loss, threats to call the mgra (the Inmgration and Natural i zati on Service),
and threats nade on el ection day. The threats in Ito had two purposes whi ch
were to coerce workers to join the strike and, on el ection day, to vote for the
union. (ld. at p. 16.) The Board found that, "the threats were w despread,
directed at alarge portion of the voting unit (i.e., nonstrikers), repeatedy
nade, acconpani ed by sone acts of force, and nade during the tine workers were
waitinginline tovote." (ld. at p. 16.)

Inthe instant natter, | have found that threats were not
W despread, were not repeatedly nade, nor were they acconpani ed by sone acts
of force. Further, there were no allegations of threats nade on el ecti on day
and | find that none were nade on el ection day or the day before the el ection.
Nor were there any threats to call the mgra or that repl acenent workers woul d

lose their jobs. (Id. at p. 16.) Fnally, there
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was no rejuvenation of threats at or near the tine of the el ection.

In Ace Tonato Gonpany, Inc. (1989) 15 ARB No. 7, the Board found

that incidents of actual, as opposed to nerely threatened, viol ence occurred
on the day of the electionitself and wthin the three days | eading up to the
election. (ld. at p. 4) The Board pointed to an incident where three days
bef ore the el ecti on Lhi on supporters bonbarded the car of a | abor consul t ant
wth tonatoes and hard dirt rocks, surrounded it while pounding on it wth
their fists, and rocked the car as if intending to overturnit. This occurred
before a substantial portion of the work force. Further, on the sane day
stri kers bonbarded sone crew nentbers wth hard dirt clods and unri pe tonat oes.
Sone of the workers who were struck wth the clods and/ or tonatoes actual |y
cried out inpain A least 150 persons observed this assault. (ld. at p.
6.) Then on the day of the election, a car containing an enpl oyer | abor
consul tant was surrounded in or around the polling area by 70 uni on adherents
who attacked the car wth hard dirt clods and unri pe tomatoes. The car was
then rocked by 30-35 of the union supporters. The Board pointed out that
these incidents of violence and assaults were wtnessed by a very substanti al
nuniber of enpl oyees.

Inthe instant natter, no such viol ent conduct occurred. There
were no instances of violence or assaults agai nst Enpl oyer |abor consul tants.
Nor was there any inproper conduct on el ection day. Further, whatever tonato

or dirt clod
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throw ng incidents occurred took pl ace before the UFWassuned control of the
strike on July 26. Based on the record testinony and ny view ng of the video
tapes provided by the sheriff's departnent, | find that the UPNnade efforts
to nonitor picket lines and control the pickets. On several occasions |
observed BHren Barajas and Zeferina Perez Garcia wai ve pickets back to the
edge of the street and anay fromthe field. After the UFWtook over the
strike, there was no repetition of the type of field rushing that occurred on
July 24 prior to the tine the UPWtook over. A though | have found that one
vwonan nay have been hit by a tonato on July 24 (al though neither the

supervi sors nor co-workers were able to identify this wonan and she did not
testify), | find that this incident is isolated, occurred before the URNtook
over the strike, and did not affect the atnosphere of the election. hlike
the situation in Ito where the Board found that four strikers punctured the
tire of a vehicle of a non-striker parked at the edge of the field, I am
unabl e to find on the credited testinony that strikers caused vehicl e danage
to repl acenent workers.

Though t he above two cases are clearly distingui shable fromthe
instant natter, it isinportant to note that in both of those decisions the
Board used an obj ective standard by whi ch they eval uat ed and neasured the
msconduct. For exanple, in Ito the Board held that the subjective reaction
of the enpl oyer's general nanager to an assault was "irrelevant to a

determnation as to whether Vasquez' actions woul d reasonably tend to coerce
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the 50 enpl oyees who w tnessed the incident or those who nay have heard about
it. (See Triple E Produce Gorp., supra, 35 Gal.3d 42.)" (T. Ito & Sons
Farns, supra, 11 ARBNo. 36 at p. 15 fn. 14.) In other words, the

subj ective reaction of a person threatened or otherw se coerced is irrel evant
to whether the el ection should be set aside. (ld. at pp. 10-11.) Smlarly,
the Board in Ace Tonato Gonpany, Inc., supra, relied on the Ito deci sion.

The Board' s recent decision in Triple E Produce

Gorporation, supra, where the Board upheld a strike election in a very simlar

factual settingis clearly applicable precedent. Based upon ny findings, the
two factual situations conpel the sane result. And | have not found direct
evi dence of Lhion conplicity in the msconduct which did occur.

Based upon the credited testinony as well as ny review of the
video tapes, there was a very substantial police presence at Ace fields as
wel | as other fields throughout the strike. | have found that the UFW
nonitored the picket lines and the strike in a reasonabl e fashion and that the
at nosphere actual |y i nproved after the Lhion took over. | have further found
that whatever misconduct did occur was not in close proximty to a Lhion
presence and was not ratified nor instigated by the Lhion. | have, therefore,
applied the third-party standard to the msconduct which occurred on July 24
and July 26 as well as to other misconduct | have found on subsequent days. |

have al so found that, simlar to the finding in Tripl e E Produce
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Qorporation, inthe instant natter, "There was no consistent pattern of
conduct revived through the el ection or designed to influence the nanner in
whi ch enpl oyees woul d vote or whether they ultinately would vote at all. A
nost, the record reveal s i sol ated and unconnected incidents in which striking
enpl oyees sought to persuade their repl acenents to wthhol d | abor in support
of the strike." (ld. at pp. 10 and 11, fn. 4.)

| also note that the Lhion enjoyed a substantial nargin of victory
inthe instant election simlar to that found in Triple E

Application of the appropriate | egal principles
di scussed above to the specific findings | have nade indicate the fol | ow ng.

The nost unruly striker behavior occurred on July 24 at Turner
Ranch before the UPNVtook over. | have found that the Lhion was not invol ved
regarding any of the incidents at Turner Ranch and that BEren Bara as was not
present at the ranch. | further found that a n@jority of the workers at
Turner Ranch had |l eft the field before the tonatoes were thrown and that nany
of these workers actually joined the strikers. The Ewl oyer did not prove
that the workers were coerced out of the field. Luis Mgafia and the
cormttee were leading the strikers who did go into the field on that date.
G the 30-50 strikers who cane to the field, only a fewof themactually
entered the field to any substantial extent and engaged in throw ng tonat oes.

A though one wonan might have been hit by a tonato, the incident was
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isolated. | have found that the strikers who went to that field were not
engaged in naking serious threats to the pickers but rather exhorted themto
stop picking and join the effort to get a pay increase. Another mitigating
factor is the presence of deputy sheriffs for at least part of the tine that
the strikers were on the property and their presence when the workers were
| eaving the property. Applying the third-party standard to these incidents, |
find that they do not rise tothe level requiring that the el ection be set
asi de either when considered individual ly or cunul ati vely.

| have found that as the UPNVdid not arrive at Turner Ranch on
Juy 26 until 1 or 2 p.m, the Lhion was not responsible for the incidents
that norning when 15 or 20 strikers went onto the property. | therefore apply
athirdparty standard to events that occurred that norning, and | find that
al though there was a trespass, | have di scounted Medina' s testinony about
certain alleged threats. There was no tonato throwng or dirt clod throw ng
and there were no assaults or batteries. There was a presence of deputy
sheriffs who cane onto the scene inmedi ately after the strikers entered the
field, and they succeeded in preventing a nunier of strikers cars fromeven
reaching the field.

The UFWwas not responsi bl e for the pushing of vans whi ch occurred
that norning and the van pushing incidents were relatively mnor in nature and
woul d not tend to coerce workers. They were also isolated. A though the

pushi ng of Mbdest o
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M veros' van appeared to be a nore substantial incident, | have found, given
the presence of sheriff's vehicles at Turner Ranch, and in light of the fact
that the van was never in danger of bei ng pushed over, that this incident did
not produce a coercive atnosphere. Relatively fewworkers were af fect ed.

| further found that the UFWdid not authorize any type of access
that day at Turner Ranch. Nor did the Enpl oyer establish that trespasses
occurred onto the property after the UPWarrived between 1 and 2 p.m
Aoplying the third-party standard to incidents at Turner Ranch on July 26th, |
find that they are insufficient to result inthe setting aside of the el ection
when consi dered either separately or cumul atively.®

As tothe visit to the hone of Jesus and A e andra Medi na on July
26th in the mdd e of the afternoon, I found that the group of fromz20-40
strikers and UPWsupporters had a purpose of asking the Medinas of honoring the
strike and not working for Ace. Sncel found that the UPNVwas not present at
nor did the UPWinstigate the hone visit, | have applied the third-party
standard. Though there were shouts by sone of the strikers calling M. Mdina
a chicken and al though there was unhappi ness wth the Medinas for working

during the strike, |1 found that no

®In a case where two pre-election threats were nade in the presence of
an al | eged supervisor, the Board did not presune that such threats were
dissemnated to the el ectorate. Rather, the Board found that the threats were
isolated and not dissemnated to nore than one or two bargai ning unit
enpl oyees. The Board further held that inlight of the Lhion's large nargin of
victory inthe election that the threats coul d not be deened to have af fected
the results of the election. (Sandyland Nursery Gonpany. Inc. (1986) 12 ALRB
No. 1.)
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specific threats were nade agai nst the Medinas or to their property.

Applying the third-party standard,® | find that the hone visit was not so
aggravated so as to require that the el ection be set aside. | al so have
found that the Enpl oyer failed to establish that the UPWwas responsi bl e for
the puncturing of M. Mdina s tires nor did the Enpl oyer establish that any
other specific" individual or group was responsible for the puncturing of the
tires. Athough the puncturing of M. Mdina s tires is unfortunate, |
cannot set aside the el ection based upon the tire danage. (See Avis Rent-A

Cr System Inc. (1986) 280 N_.RB 580 where even in a case where the uni on was

hel d responsi bl e for danage to cars, including tire danage, the nati onal
board found such instances to be isolated and upheld the election. Id. at
pp. 581 and 582; see also Sripco Sales v. NLNRB (7th dr. 1991) 137 LRRVI2544

where the national board uphel d an el ection despite the vandalizing of the
cars of a worker and a supervisor in the absence of a sufficient nexus

between the vandal i smand the union. Id. at pp. 2547-1548.)

“\tere the nisconduct is not attributable to a union official,
organi zer or agent but rather is attributabl e to union supporters or workers,
the test is whether, "It is so aggravated that it creates a general
at nosphere of fear or reprisal rendering enpl oyee free choice inpossible.”
(T. Ito & Sons Farns, supra, at p. 10.) Further, as previously di scussed,
"Wiether a statenent is coercive does not turn on an enpl oyee' s subjective
reaction but instead depends upon whet her the statenent reasonably tends to
coerce an enployee.” (T. Ito & Sons Farns, supra, at pp. 10 and 11.)
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| have found regarding the alleged threats to the famly and hone
of supervisor Gacielo Mveros that such threats did not occur. Even if such
a threat had been nade, it was directed at a supervisor and there were no
enpl oyees present. Nor was there reliable evidence that the threat was
di ssemnated to agricultural enpl oyees. | decline to find that news of the

threat was dissemnated. (See Sandyl and Nursery Gonpany, Inc., supra.)

| have applied the third-party standard to eval uate the al | egati ons
regarding M. Medrano's van. Snce there is no indication that Fancisco
Naranj o threatened Medrano or the workers in his van at Peters Mrket on July
26, | findthereis no msconduct there. Regarding the firing of a pellet or
the throwng of a rock causing a crack in Mdrano' s wndshield, | have found
there is no evidence that any agent or representative of the UPNVwas
responsible for the incident. | further found that the evidence is not clear
that either Juan or Francisco Naranjo or any other URWsupporter was
responsible for the incident as neither M. Mdrano nor his son were able to
identify any of the passengers or the driver of the car which was in close
proximty to the van when the incident occurred. BEven were this w ndshiel d
incident to be attributable to a UPNsupporter or striker, it does not appear
that workers in the van discussed the incident nor were they deterred from
working at Ace subsequent thereto. Another factor is that this relatively
mnor incident occurred far anay fromany Ace field. (See also Avis Rent-A

G

185



System Inc., supra, 280 NNRB 580 and Sripco Sales v. NLRB, supra. 137
LRRVI 2544, )

The Enpl oyer did not carry the burden of establishing that the
w ndow of Mbdesto Mveros' van was broken by strikers. Nor did it establish
that the Lhion was inthe vicinity or in any way responsi bl e for the al | eged
breaking of the wndow Further, using the third-party standard, | do not
find that any aggravated misconduct occurred on July 27 at Turner Ranch.

No striker threatened Jesus Luna or any nenber of his famly wth
guns at the labor canp during the strike. As the Lhion was not connected wth
this event, in applying the third-party standard I do not find that the
strikers connected wth the bl ack van i nci dent were engaged i n any aggravat ed
msconduct. Though danage to Jesus Luna' s screen door caused by Fanci sco
Naranjo is not to be condoned, the danage was minor and | do not find that
Naranjo or any other striker threatened M. Luna or any nenber of his famly
during this incident. In addition, there were no other agricul tural enpl oyees
fromAce who were percipient wtnesses to these events. M. Luna s testinony,
as well as that of his son, that these incidents were discussed wth ot her
workers was unreliable. Nor do | find that danage caused to his tires is
attributable to the Lthion or to any identified Lhion supporter or striker.
(See Avis Rent-AGar System Inc., supra, 280 NLRB 580; and Sripco Sal es v.
NLRB supra, 137 LRRVI2544.)

The Enpl oyer did not establish that any msconduct affecting
the el ection occurred at Turner Ranch on July 28th.
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Regarding events at the Dellaringa Ranch on July 27, | find that
there was a trespass but that the strikers who reached the edge of the field
did not enter the field or engage in any field rushing or the throw ng of
tomatoes or dirt clods. | further find that the trespass was wthout the
permssi on and probably wthout the know edge of Baragjas or the UFWagents.
There was no aggravated misconduct at this site.

Nor did the Enpl oyer prove that any specific threats were nade or
that an atnosphere of coercion was created by the unaut hori zed access which
occurred at Turner Ranch on August 3. There does not appear to be a presence
of Lhion agents, and | have therefore applied the third-party standard. |
note that there was a substantial presence of deputy sheriffs and in fact a
sheriff's vehicle escorted a van of 5 or 6 workers out of the ranch. As no
threats were nade, | find that this incident considered either separately or
cumul atively should not result inthe setting aside of the el ection.

| have al so found wth respect to events at the Tully and Gonst ock
Ranch on August 4 that the cousin of Gscar Eguis was not hit by a tonato or
nut. A though the passenger w ndow of Eguis' truck was broken, it was not
clear howit was broken or by wvhom There is certainly no evidence that a gun
was used contrary to the assertion found in the Enployer's brief. Nor is
there any indication that any worker observed the w ndow bei ng broken or that
a UFWagent knew about or authorized the breaking of the wndow iy a few
workers found out about the broken
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wndowand | don't see howthat coul d affect that outcone of the el ection.
(See also Avis Rent-ACar System Inc., supra, 280 NLRB 580, and Sripco Sal es
v. NNRB supra, 137 LRRVI2544.)

Applying the third-party standard, | have concl uded that the
nessages and epithets shouted by strikers to the workers did not create an
at nosphere of fear and coercion. For nost of the tine the workers were a
substantial distance anay fromthe pickets and there were a nuner of police
vehicles. M reviewof video tapes indicates that at nany of the picket sites
there were Hghway Patrol vehicles present in addition to sheriff's vehicles.
A this particular ranch there were a nuniber of police vehicles. Instead of
aggravat ed msconduct, what occurred at this ranch was typical picket |ine
activity wth sone profanity and epithets but no coercive threats.

The Epl oyer did not establish the a UPFWagent nade the renarks
testified to by M. Mdina at Gelli Ranch on August 7. As it was M. Medina
that began what ever exchange occurred, | find that the access taker was not
singling out M. Mdina. Further, Mdina s testinony was too vague and
unreliable to support a finding that anyone nade a threat to him

A though Lhion agents (Barag as and Augustin Ramrez) were present
on August 7 at Sefani field, |I have found that Lhion agents did not nake any
threats and that the brown and white van was not bl ocked but rather its
occupants vol untarily chose to honor the strike. Nor did any pickets engage

in any
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msconduct. | note that there was no access taken that day at Sefani Ranch.

h August 7 or August 8 at Dellaringa, 40-45 strikers entered the
ranch and went to the field where workers were picking. A though they did
trespass onto the Enpl oyer's property, the evidence does not indicate that
they engaged i n any coerci ve behavi or of an aggravated nat ure whi ch woul d
justify setting aside the el ection. ¥

In a separate incident on or about August 7 when the UFWhad a
valid NAon file, Board agent Quellar's order al |l ow ng access was reasonabl e
and correct. The URWaccess takers who went into the field pursuant to
Quel lar's order talked to workers for no nore than 30 mnutes and they did not
violate the access regulation. | find they did not engage in any m sconduct
whi ch coul d be the basis to set aside the el ection.

The record evi dence concerning events at Dellaringa on August 8th
or 9th does not support a finding that UPWsupporters pushed three workers
trying to enter the property on foot. Hrst, it israther unlikely that if,
infact, a worker's vehicle was bl ocked by a nunbber of pickets, that the
workers would get out and try to enter on foot. Eguis' testinony about the
I nci dent was too vague and unreliable to support a finding. Further, the

failure of Isnael Mveros, Eguis' supervisor, to

YGscar Eguis testified that some of the workers who departed the fiel d
gave rides to the strikers. He then stated that all of the strikers were
given rides by the workers. This is yet another indication that there was not
an atnosphere of coercion. (Tr. X 106-107.)
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testify about the all eged pushing incident rai ses additional questions as to
whether it actually occurred. | have found that no such pushi ng i nci dent
occur r ed.

As | found that the UPWhad a right to take access at Sangui netti
on August 8, | find that the Ewpl oyer has not established any access
violation. Part of the 45 mnutes spent by the access takers on the property
was spent getting to and leaving the fiel d where the workers were. At nost,
there was a de mninus access violation, but certainly there was no coer ci on
involved. Nor did the Enpl oyer establish that Zeferina Perez Garcia engaged
in msconduct when she was observed | ooking at |icense plates and naki ng
witing notions on a pad of paper.

Fnaly, | have found Ms. Medina s testinony regarding al | eged
threats on August S9th at sone Ace field to be too vague and unreliable to
support a findi ng.

1. Gonclusion

Based upon ny findings of fact and anal ysis, | have concl uded t hat
no aggravat ed msconduct occurred and that workers were able to freely decide
whether or not to select the Lhion during the election. No URWorgani zer or
agent nade any threats nor did Lhion supporters or strikers nake threats.
There is no evidence that any worker failed to vote and it does not appear
fromthe record that any arrests were nade.

Wiat ever relativel y mnor misconduct occurred was probabl y not

dissemnated to a significant segnent of the work
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force. |, therefore, recommend that this objection be di smssed.®
B WPWAccess Mol ations
The Enpl oyer has asserted that the UPWengaged i n a nunier of

violations of the Board' s access rule. Title 8 Glifornia Gde of

Regul ations, section 20900, et seq. sets forth the rights and responsi bilities
as well as limtations when a Lhion w shes to take access onto an enpl oyer's
property. If the Lhion takes excess access or otherwse violates the Board s
access rules, an election can be set aside if the Board determnes that such
conduct affected the results of the el ection.

In Ranch No. 1, Inc. (1979) 5 ARB No. 1, the Board stated that it

has refused to set aside el ections where there was mininal or insubstantial
encr oachnent upon the enpl oyer' s premses beyond the scope of the access rul e.
(Id. at p. 6.) Inrefusingto find that the excess access in that situation
required the setting aside of the election, the Board stated that there was no
evidence to indicate that the violations were of such a character as to create
an intimdating or coercive inpact on the enpl oyees' free choice of a

col l ective bargaining representative. (ld. at p. 6.) Smlarly, inthe only

i nst ance

®The Enpl oyer asserts at p. 60 of its brief that counsel for the UFW
nade racist renarks. (See p. 60, fn. 37.) Had | believed that any raci st
renarks were nade by any party representative, | woul d have qui ckly adnoni shed
such representative to refrain fromnaki ng i nappropriate renarks. M review
of the record clearly indicates that counsel for the UPNdid not nake any
raci st renarks.
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where the Enpl oyer has established that Lhion access takers nay have exceeded
the Board' s access rule (at Sangui netti Ranch on August 8), | find that

what ever viol ations nay have occurred were de mninus and did not establish a
coer ci ve at nospher e.

Athough | have found that strikers did trespass on Ace fields
several tines during the strike (July 24 at Turner Ranch; July 26 at Turner
Ranch; July 27 at Dellaringa Ranch; August 3 at Turner Ranch; and August 7 or
8 at Dellaringa Ranch), | have found that the Lhion did not initiate or
aut hori ze such trespasses nor did the Lhion condone or ratify these
trespasses. | have previously discussed each of these incidents in detail and
| have found that none of themconstituted the type of aggravated ni sconduct
whi ch woul d require the setting aside of the el ection either considered
individual ly or cumil atively.

| therefore recoormend that the Enpl oyer's obj ection regardi ng
UFWaccess viol ations or trespasses be di smissed.

C ARB Agents Authorizing the Taki ng of Access

The Board addressed an allegation in Tripl e E Produce, Inc.,

supra, that a Board agent displayed bias by authorizing work site access
not w t hst andi ng the enpl oyer's denial of such access due to al | eged vi ol ence.
The Board held that the Board agent's ruling could not have affected the
results of the election. (Id. at p. 3.)

Inthe instant natter, there is no evidence that the Enpl oyer was
opposed to access because of alleged violence. Rather, the owner of

Cel lari nga Ranch told attorney Price that he
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did not want any vehicles on his property not involved in the harvest because
of liability concerns. In any event, because the UFWhad filed a valid NA it
was entitled to take access at that ranch on that date. Therefore, Board agent
Quel lar's order all owng access was reasonabl e and correct. Neither the

di scussi ons or caucuses | eading up to Quellar's advising the Enpl oyer that
access woul d be permtted were overheard by any workers nor were they

communi cated to any workers or strikers. | wll therefore followthe Board s

decision in Triple E Produce Gorporation, supra, and recommend that this

obj ection be di sm ssed.

D Peak (pj ection

Wen the Executive Secretary transferred the Lhion's notion for
sunmary j udgnent regardi ng peak to the investigative hearing examner, |
reviewed the notion and all of the supporting and opposi ng pl eadi ngs to
determne if there was a prina facie case requiring that objection be heard.
This was anal ogous to what the Executive Secretary does when initially
screening an objection. (See Gil. de Regs., tit. 8, 8§ 20365.) A though the
Executive Secretary had previously set the peak objection for hearing, the
Lhion's notion for sunmary j udgnent based upon a new i nterveni ng Board

decision, Triple E Produce Gorporation (1990) 16 ALRB Nb. 14, nade it necessary

to reexamne the Enpl oyer's objection in light of the new Board deci si on.
In Triple Ethe Board specifically held that because of the court
of appeal's decision in Adanek & Dessert, Inc. v. ARB
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(1986) 178 GAl . App. 3d 970 [224 CGAl . Rptr. 366], the Board coul d no | onger
average the pre-petition or eligibility payroll enploynent figures. The Board
therefore invalidated Title 8 Gilifornia Gde of Regul ations, section
20310(a) (6)(B). The Board al so found that the Adanek decision woul d apply to
a prospective peak case, such as the instant case, as well as a past peak
case. The Board went on to hold that, "V wll continue to require first the
"body count' conparison of actual enpl oyees on the eligibility and peak period
payrol s and then, if afinding of peak is not obtai nable by that nethod, the
Sai khon appr oach approved in Adanek or other appropriate nethodol ogies, in
bot h past and prospective peak cases as the nature of the circunstances
warrants.” (ld., at p. 6.)

As | have found that the body count for the eligibility periodis 376
and that the projected average nunber of daily positions during the 1989 peak
was estinated at 676 and since 376 is nore than 50 percent of 676, | find that
the peak requirenent was net and that the Enpl oyer's objection shoul d be
di sm ssed.

E Bargaining Lhit

The Board has stated that it has a preference for state-wde
bargai ning units. (See Prohoroff Poultry Farns (1983) 9 ALRB No. 68 and
Foster Poultry Farns (1987) 13 AARB No. 5.)

As | have found that Ace did enploy workers in 1989 in a nunier of
counties in the San Joaquin Vall ey and Sacranento Vall ey areas, and because a
significant nuniber of these workers worked at Ace's operations in San Joaquin
Qounty and wor ked for
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sone of the sane |abor contractors and supervisors, | recormend that the Board
certify a bargaining unit consisting of all the agricultural enpl oyees of the
Ewpl oyer in the Sate of Giliforni a

RECOMMENDATI ON

| recoomend that all five of the Enpl oyer's objections set for
hearing be dismssed and that the UFWbe certified as the col | ective
bargai ni ng representati ve of the Enpl oyer's agricultural enpl oyees in a unit
consisting of all the Enployer's agricultural enpl oyees in the Sate of
Glifornia

Dated: January 15, 1992
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