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DEA S AN AND CRDER
n Decenber 10, 1992, Admnistrative Law Judge (ALJ) Arie

Schoor| issued the attached decision in which he found that Cardi nal
Ostributing Gonpany, Inc., Peter Rabbit Farns, Inc., and Cardi nal Produce
Sles, Inc. (CGardinal or Respondent), violated section 1153, subdivi si ons
(e) and (a),1 of the Agricultural Labor Relations Act (ALRA) by failing to
notify the United FarmWrkers of Anerica, AFL-AQ O (UFW of the sale of
its agricultural operations, thus denying the UFWthe opportunity to
bargain over the effects of the sale before it was inpl enented. The ALJ

al so found that the Transnari ne2 renedy for failure to bargain over the
effects of the sale, which attenpts to recreate a bal ance of bargai ni ng
power by providing for a |imted backpay award, was appropriate in the

ci rcunst ances present here.

! Al section references herein are to the Galiforni a Labor Code
unl ess ot herw se i ndi cat ed.

2 The nane is derived fromthe case in which it first arose.
Transnari ne Navigation Gorporation (1968) 170 NLRB 389 [ 67 LRRVI 1419].




Cardinal tinely filed exceptions to the ALJ' s
decision, along wth a supporting brief, and the General Gounsel filed a
brief in response. The Agricultural Labor Relations Board (ALRB or Board)
has considered the record and the attached decision of the ALJ in light of
the exceptions and briefs filed by the parties and affirns the ALJ's
findings of fact and conclusions of |law and adopts his recomended
renedy, as nodified herein.
D SOBS AN

Though Cardinal admts that it did not give the URWnoti ce,
actual or constructive, prior to the closure of its agricultural
operations, it asserted nunerous affirmative defenses. Those def enses
were properly rejected by the ALJ and, wth the exception of Cardinal's
argunents concerning its attenpt to wthdraw recognition fromthe UFW are
fully addressed in the ALJ's decision. Cardinal also clains that the
Transnarine renedy i s i nappropriate here because, it contends, the sal e of
its agricultural operations had no adverse effects upon its enpl oyees.

Wt hdrawal of Recognition/Loss of Majority Support

Cardinal attenpted to wthdraw recognition fromthe UFWin
January of 1989 for the stated reason that it had received threats from
enpl oyees that they would rather quit than have a contract signed and be
forced to join the FW As the ALJ pointed out, it is well-settled under

the ALRA that an excl usi ve bargai ning representative is "certified until
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decertified" and an enpl oyer nay not defend a refusal to bargai n charge by
alleging a loss of najority support. (N sh Noroian Farns (1982) 8 ALRB Nb.
25, F & P Gowers v. ALRB (1985) 168 Cal . App. 3d 667 [214 Cal . Rotr. 355.)

Cardi nal acknow edges existing precedent but, in its exceptions brief,
sinply urges that it be overruled. Hwever, as CGardinal has presented no
devel oped | egal basis for its position, and the Board finds no self-evident

nerit in overruling Nsh Noroian Farns, supra, the "certified until

decertified" rule wll not be disturbed. Cardinal further argues that, even
if the above precedent is sound, the result should be different here
because the UFWdid not tinely file an unfair |abor practice charge in
response to the wthdrawal of recognition. 3 Therefore, Cardinal argues, the
UFWis barred fromchal | engi ng, or has waived the right to chall enge, the
w thdrawal of recognition. In essence, Cardinal proposes that the failure
to chal l enge the withdrawal of recognition shoul d either nake the

w thdrawal effective or, at least, serve to estop the UFWfromchal | engi ng

it through the present refusal to bargain charge, on the theory

3 The UFWs charge was di smssed not because it was filed nore than
six nonths after the purported wthdrawal of recognition, but because
Cardinal had ceased to be an agricultural enpl oyer nore than six nonths
before the filing of the charge. Having al so concluded that Gown HII,
the purchaser of Cardinal's agricultural operations, was not a successor or
alter ego of Cardinal, the Regional Drector concluded that the charge nust
be di smssed because no duty to bargain existed at any tine during the siXx
nonths prior to the filing of the charge. There is no such problemwth the
charge at issue here, because a duty to bargain still existed at the tine
that Cardinal failed to give notice of the intended closure of its
agricul tural operations.
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that any refusal to bargain was inextricably linked to its w thdrawal
of recognition.

Cardinal's argunents are based on the faulty premse that under
the ARA a failure to file a charge against a purported w thdrawal of
recogni tion can extingui sh the overall duty to bargain. As explained by
the ALJ, the only recogni zed exception to the "certified until
decertified" rule is abandonment of the bargai ning unit, which did not

occur here. (See Ventura Gounty Fruit G owers Association (1984) 10 ALRB

No. 45.) In short, afailure tofile a tinely charge agai nst an attenpted
W t hdrawal of recognition cannot nmake the w thdrawal effective where the
statutory schene does not permt such actions by an enpl oyer.4 Under the
ALRA such conduct is viewed no differently than any refusal to bargain,
such that the particular act nay not be actionable if a charge i s not
filed wthin six nonths, but the duty to bargai n continues and may be

i nvoked by the union at a later date. (Ron Nunn Farns (1980) 6 ALRB Nb.

41.) Here, the duty to bargain had not been extingui shed when Cardi nal
decided to sell its agricultural operations. Therefore, it was obligated
to provide tinely notice so that the UFWcoul d invoke its right to effects

bar gai ni ng.

4 The NLRB woul d apparently al l ow a bargai ning rel ati onship to be
severed by a failure to tinely challenge even a legal ly deficient
w thdrawal of recognition. (A &L Unhderground (1991) 302 NLRB No. 76 [ 137
LRRM 1033].) However, this is because under the NLRA wunlike under the
ALRA, an enpl oyer is permtted under imted circunstances to wthdraw
recognition froma certified or recogni zed uni on.
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The Transnari ne Renedy

The testinony of Gow HII General Manager Jarrett established
that the 400 enpl oyees on Cardinal's payroll precedi ng Decenber 31, 1989,
were imedi ately hired by Gown HIIl. The known changes in enpl oynent
terns were favorable to the forner Cardinal enpl oyees. Those changes
included a snal |l wage increase, the recognition of their seniority at
Cardinal and the integration of that seniority wth the seniority of other
enpl oyees comng into Gow HII, largely fromthe forner operations of
Kar ahadi an, which Gown HIIl acquired at the sane tine. The changes al so
i ncl uded the opportunity to work nore hours doing work fornerly done only
by Karahadi an enpl oyees.

The ALJ rejected Respondent's argunent that no Transnari ne
renedy was warranted because it had shown that the sale of Cardinal's
agricultural operations to Gow HII would have no adverse effects. The

ALJ cited Gournet Harvesting and Packing, Inc., and Gournet Farns (1988) 14

ALRB No. 9, for the proposition that a Transnarine renedy was appropriate
even where there were no specific findings of adverse effects upon unit
enpl oyees. °

The Board declined to award the Transnari ne renedy i n Gour net

because the decision to close occurred during a tine

> The ALJ in Gournet Harvesti ng had concluded that it was i material
whet her the predecessor failed to disclose to the union the fact that it
was no | onger in business because "there were hardly any effects to
negoti ate about." However, the Board noted that in so hol ding, the ALJ
appeared to have intruded upon the coll ective bargai ni ng process where such
questions rmay best be resol ved by the parties thensel ves through
negoti ati on.
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when few if any, enployees were working, and thus the del ay in bargai ni nhg
did not deprive the union of any significant bargaining strength.
d rcunstances nore anal ogous to the present case are evident in Santa Quz

Gonval escent Hospital (1990) 300 NLRB 1040 [136 LRRM 1029]. In that case,

the NLRB overturned an ALJ decision declining to provide a Transnari ne
renedy. The ALJ had concluded that the unit enpl oyees suffered no pal pabl e
| oss fromthe enpl oyer's failure tinely to notify the union of its
decision to transfer its conval escent hospital to another facility.
review, the NLRB found that it "need not deci de whet her the renedy
providing for a mninumof two weeks' backpay in Transnarine is warranted
for all effects bargaining violations regardl ess of |oss. "6 The nati onal
board found that backpay was appropriate in Santa QO uz because the uni on
mght have secured additional benefits for enpl oyees if the enpl oyer had
engaged in tinely effects bargaining. The national board noted that it
was not certain, for exanpl e, whether the enpl oyees' |eave benefits

remai ned the sane, whether there was a procedure for resol ving outstandi ng

gri evances, or

6 The dissent fails to distinguish the issue | eft open by the NLRB,
i.e., whether a mninumof two weeks backpay shoul d be ordered regardl ess
of any denonstrated | oss, and the establi shed precedent of ordering
ef fects bargai ning pursuant to Transnari ne when such bargai ni ng was
wongful ly precluded prior to the transaction in question.
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whet her accunul ated vacation and sick | eave were cashed out or
transferred.

Smlarly, inthe instant case the evi dence does not
denonstrate that all terns and conditions of enpl oynent renai ned the sane
for the fornmer Cardi nal enpl oyees. Wiile there was sone indication that the
enpl oyees' wages renai ned the sane or perhaps increased slightly, there are
nmany ot her possibl e i ssues whi ch coul d have been di scussed by the Uhion and
the Enpl oyer in bargai ni ng sessions over the effects of the Enpl oyer's
decision to sell its agricultural operations. As we stated in Gour net
Harvesting, the assessnent of all the effects of the sale is best
undertaken in the bargai ning process itself. W therefore direct that the
parties engage in bargai ning over the effects, if any, of the consolidation
of Gardinal into Gown HII .8 S nce the record indicates that the forner
Cardinal enployees did retain jobs for approxi matel y the sane wages as

before, wth recognition of their seniority while at Cardinal, we wll not

"In santa Quz, the NLRB | ooked to the enpl oyer's contract ual
requi renent to provi de advance notice of any decision to transfer its
facility, as well as to the denonstrated intention of the union pronptly to
seek effects bargai ning over specific issues. Inlight of the inability of
the UFWto secure infornation fromthe Enpl oyer for a substantial period
precedi ng the decision at issue in this case, we do not find necessary any
showi ng of a specific contractual requi renent nor any denonstration of the
Lhion's intention to pronptly bargai n over specific issues.

8 Menber Ranos R chardson bel i eves that the dissent is inconsistent
in agreeing to a bargaining order, while at the sane tine asserting that
"the record reveal s nothing over which to bargain.” The dissent's
assertion could tend to act as a disincentive for Cardinal to engage in
good faith bargai ning over the sale' s effects.
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order the mni numtwo-week backpay custonary in Transnarine renedi es. S

GROER

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Cardi nal

O stributing Gonpany, Inc., Peter Rabbit Farns, Inc., Cardinal Produce
Sles, Inc., (Respondent) its owners, officers, agents, successors and
assi gns shal | :

1. Gease and desi st from

(a) Refusing to bargain in good faith wth the
Lhited FarmWrkers of Anerica, AFL-Q O (UFW by failing to give notice of
its decision to termnate its agricultural operations and refusing to
bargain wth the UFWregarding the effects of its decision to termnate
its agricultural operations.

(b) Inany like or related nmanner interfering wth,
restrai ning, or coercing enpl oyees in the exercise of their rights as
guar ant eed by Labor Code section 1152.

2. Take the followng affirnati ve actions designed to

effectuate the policies of the Act:

o Infailing to enpl oy even a nodified Transnari ne renedy, the
di ssent woul d establish no potential backpay obligation to conpensate for
the | oss of union bargai ning strength occasi oned by the failure of
Respondent to provide notice of the sale of its agricultural operations.
The potential for backpay acts as an i ncentive to nove the bargaini ng
process forward and is established in the precedent of the NLRB and this
Board. It appears the dissent would order a Transnarine renedy only if
the Lhion coul d establish at hearing specific effects of the transaction,
although it is precisely the inability of the Uhion to secure such
i nfornation through Respondent's failure to notify and bargain that is at
| ssue.
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(a) Won request, bargain collectively wth the UFWw th
respect to the effects upon its forner enpl oyees of its termnation of
operations, and reduce to witing any agreenent reached as a result of
such bar gai ni ng.

(b) Pay to those enpl oyees on its payroll on or about
Decenber 31, 1989, prior to the date Respondent sold its agricultural
operations, their average daily wage for a period cormenci ng five days
after the issuance of this Qder and continuing until: (1) the date it
reaches an agreenent wth the UFWabout the inpact and effects onits
forner enpl oyees of its decision to discontinue its agricultural
operations; or (2) the date it and the UFWreach a bona fide inpasse in
such col | ective bargaining; or (3) the failure of the UFWeither to
request bargaining wthin five days of the date of this Qder or to
commence negotiations wthin five days after Respondent's notice to the
UFWof its desire to bargain; or (4) the subsequent failure of the UFWto
tinely neet and bargain collectively in good faith wth Respondent. Such
anount shall include interest thereon, conputed in accordance wth our

Decision and Qder in EW Mrritt Farns (1988) 14 ALRB No. 5.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board Agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all

appropriate | anguages, wthin 30 days after the date of issuance
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of this Oder, to all enpl oyees enpl oyed by Respondent any tine during the
period fromJanuary 1, 1989 to Decenber 31, 1989. 10

(e) Notify the Regional Drector in witing
wthin 30 days after the date of issuance of this Oder of the steps
Respondent has taken to conply wth its terns and continue to report
periodically thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

DATED  June 25, 1993

BRUCE J. JANAAN Chai rnan

| VONNE RAMCS R CHARDSON  Menber

1 The cust onary posting and reading of the Notice to Agricul tural
Enpl oyees has not been ordered since Respondent has ceased its
agricultural activities and therefore no longer has agricul tural workers
inits enploy.
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MEMBER FR (K, Goncurring in part and dissenting in part:

| concur inthe finding that Cardinal violated Labor Code
section 1153, subdivisions (a) and (e) by failing to give notice to the UFW
of its decisionto termnate its agricultural operations. | also concur
wth all of the nonnonetary provisions of the Board's Qder, including the
provi sion of a bargaining order. However, on the facts appearing in this
record | would find that the Transnarine renedy i s not appropriate.
Lhrebutted testinony established that all of the forner Cardi nal enpl oyees
were inmmedi ately hired by Gown HIl wth the sane terns and conditions of
enpl oynent. The only changes were beneficial, a snall wage increase and an
opportunity to work nore hours,

The ALJ, citing Gournet Harvesting and Packing, Inc., and

Gournet Farns (1988) 14 ALRB Nb. 9, concludes that a Transnarine renedy is

appropriate even where there were no
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adverse effects upon unit enpl oyees proved on the record. |n Gournet
Harvesting, the Board found that the question of whether there were any
detrinental effects for the closure of a business were best resol ved by the
parties thensel ves through negotiations. However, the Board was
specifical ly addressing not the appropriate renedy, but the concl usion of
the ALJ that no violation had been coomtted, even for the failure to give
notice to the union prior to the inplenentation of the closure of the
busi ness. As a separate matter, the Board went on to find that the
Transnari ne renedy woul d be i nappropriate because the cl osure took pl ace at
a tine when few if any, enployees were working. Therefore, Gournet
Harvesting i s i napposite.

This case is one of first inpression, as it is an open question
whet her the Transnarine renedy is appropriate even where there are no

adverse effects froma non-negoti able decision. In a recent case, Santa

Quz onval escent Hospital, Inc. (1990) 300 NLRB 1040, the NLRB Gener al

Gounsel and the charging party contended that the Transnari ne renedy was
appropriate regardl ess of any loss to the enpl oyees. |n response, NLRB
stated that it did not have to decide the issue, because in that case there
was evi dence that the union mght secure additional benefits if the

enpl oyer engaged in effects bargaining. The NLRB specifically cited

evi dence on the record of the successor enployer's refusal to guarantee
that it would fully honor accrued | eave benefits, as well as the union's

expressed interest in bargaining over that issue.
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The najority appears to read Santa Q' uz to support the
proposition that the Transnarine renedy is appropriate if it is "possible"
that the parties could find sonething to bargai n over even where the record
reveal s no adverse effects fromthe inpl enentati on of the non-negotiabl e
decision. | do not believe that is an accurate reading of the case. The
N_RB expressly declined to decide if the remedy was appropriate when there
are no apparent effects and instead relied on record evi dence whi ch
reflected a viable topic for negotiations. Here, Cardinal provided
unrebutted testinony that there were no adverse effects fromthe sale to
Gown HII. Thus, the present case poses the very issue the NLRB decl i ned
to deci de.

In ny view, where the non-negotiabl e deci sion has al ready been
inpl enented and the only issue is the propriety of the Transnari ne renedy,
nore than specul ation is required to conclude that there are effects
anenabl e to bar gai ni ng. 1 As Cardinal points out, the Transnarine renedy
arose in cases where there were tangibl e adverse effects, nanely, job |oss.
The renedy represents an attenpt to reconstruct relative bargai ni ng power so
that the union wll have a reasonabl e opportunity to negotiate terns which

mght aneliorate the detrinental effects of the non-negotiabl e deci sion.

1In addition, it is necessary to point out that at this point in tine
CGardinal has no control over any changes in terns and conditions of
enpl oynent that Gow HIIl nay seek to nake in the future. Though, for the
purposes of this case, the Board has accepted the stipul ation that G own
HIl is not a successor, that should not be read as an endorsenent of all
| egal conclusions that mght be inferred fromthe stipul ati on.
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Were, as here, the record reveal s no adverse effects resul ting
fromthe non-negoti abl e deci sion, there appears to be no purpose in
affording a renedy that by its nature is designed to provide an opportunity
to soften the ill effects of inpending changes in terns and conditions of
enpl oynent. Put nost sinply, it is difficult tojustify extending a renedy
that is specifically designed to facilitate neani ngful bargai ni ng when the
record reveal s nothing over which to bargain. In such circunstances, any
backpay awarded under the Transnarine renedy nmay be subject to attack as
puni tive.

Therefore, | woul d conclude that while the facts of this case
reflect a violation for failure to give notice to the UFWat a tine when
ef fects bargai ning mght have been neaningful, |ater events elimnated the
propriety of affording the Transnari ne renedy. 2

DATED  June 25, 1993

LINDA A FR OGS Menber

2Cardi nal argues that the absence of adverse effects precludes not
only the Transnarine renedy, but al so the finding of any bargai ni ng
violation. The cases cited by Cardinal in support of this argunent are
di sti ngui shabl e because in all of those cases, at the tine that notice to
the uni on woul d have been required, it was known that there were no adverse
effects upon which to bargain. Inthis case, at the tine that Cardinal was
seriously considering the closure of its agricultural operations, it was
not known what the effect on enpl oyees woul d be. Consequently, had tinely
noti ce been given, there were many possi bl e subjects for effects
bargai ning. Thus, while Gown HIIl's later independent decision to retain
existing terns and conditions largely dictated the appropriate renedy, it
did not obviate the fact that Cardinal failed to give the UPWthe legally
regui red notice upon deciding to close its operati ons.
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CASE SUMARY

Cardinal Dstributing G., Inc., 19 ALRB No. 10
et al. (Whited FarmVWrkers) Case No. 91-(B-76-EC
Backgr ound

Respondent had bargai ned wth Charging Party Uhion toward a col | ective

bar gai ni ng agreenent (pursuant to a court order) until early 1989, when
Respondent notified the Lhion that Respondent no | onger recogni zed Lhi on as
col l ective bargaining representative of its agricultural enployees. n
Decenber 31, 1989, Respondent sold all of its agricultural operations to a
new conpany, Gown HIIl, which on the same date al so acquired the
agricultural operations of Karahadi an Ranch. Respondent gave the Unhi on no
noti ce of the sale. Wen the Uhion demanded bargal ning i n August, 1990,
Respondent replied that it continued to w thhol d recognition fromthe
Lhion, wthout indicating that it no | onger operated as an agricul tural

enpl oyer.

The Uhion filed charges all eging that Respondent had engaged in vari ous
unfair |abor practices, which were ultinately dismssed by the General
Gounsel on the ground that Respondent had not enpl oyed agri cul t ural

enpl oyees in the six nonths preceding the filing of the charges. The Uhion
first got notice that Cardinal had sold its agricultural operations in the
General ounsel's letter dismssing its refusal to bargain charge. The
Lhion then filed this charge wthin 6 nonths of the first date it had

noti ce of the sale.

Adm ni strative Law Judge' s Deci si on

The Admni strative Law Judge (ALJ) rej ected Respondent's contention that
the conplaint, alleging failure to give the Uhion notice of and opportunity
to bargain over the effects of the sale of Respondent's agricul tural
operations, was barred by the statute of limtations and that Respondent
had effectively w thdrawn recognition of the Uhion before the statute of
limtations period. The ALJ credited the Lhion's testinony that it had not
been advi sed of the sale, in particular because Respondent’' s w t ness'

nenor andum of the conversation did not reflect that the sal e had been
nentioned in the conversati on.

The ALJ found that Respondent had failed to give notice of the decision to
sell, and that the Uhion did not have constructive notice of the sale from
the enpl oyees it contacted. The ALJ found that whil e Respondent contended
that the sal e had no adverse i npact on the Cardi nal enpl oyees, the absence
of effects was irrelevant to the Transmarine renedy's applicability. The
ALJ granted the renedy, which provided a mninumof tw week's



Cardinal Dstributing ., Inc. 19 ALRB No. 10
et al. (Whited FarmVrkers) Case M. 91-C&76-EC

backpay for all enpl oyees working for Cardinal at the tine of the sale to
conpensate the Lhion for its | ost bargai ni ng power.

Boar d Deci si on

The Board adopted the decision of the ALJ, rejecting Respondent’s
contentions that it had effectively wthdrawn recognition fromthe Uhion,
that the charge was untinely filed, and that the Uhi on had abandoned t he
bargai ning unit. However, the Board found that Respondent's unrebutted
testinony showed that Cardinal's agricultural enpl oyees had been hired
wthout any loss of work at the sane or better rates of pay, and wth
recognition of seniority while at Cardinal. The Board found that in

t hese circunstances, the two week m ni num backpay provision of the
Transnari ne renedy was not appropriate, but directed that Respondent
bargain wth the Union concerning the effects of the sal e, in accordance
wth the Transnarine order's terns, |ess any m ni numbackpay provision.

D ssent

Menber Frick finds the evidence failed to show any effects arising from
the sale of Cardinal's assets to Gown HIIl, and therefore woul d not
provi de the Transnari ne renedy.

This case sumary is furnished for infornation only, and is not an
official statenent of the case, or of the ALRB



CARD NAL D STR BUTI NG GOMPANY, | NC; 19 AARB No. 10
PETER RABBI T FARVG, | NC ; Gase No. 91-C&76-EC
CARD NAL PRADUCE SALES, |NC

NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe H Centro
Regional Ofice, the General Counsel of the Agricultural Labor Relations
Board issued a conplaint that alleged that we have violated the |aw The
Board found that we did violate the law by cl osing our agricultural
operations wthout notice to the Lhited FarmWrkers and we refused to
bargain wth the United FarmVWrkers regarding the effects of our decision
to close our agricultural operations. The Board has found that we viol ated
the lawin each of these respects. The Board has told us to nail this
notice to all enpl oyees enpl oyed by us anytine during the period from
January 1, 1989 until| Decenber 31, 1989.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is the |awthat gives you
and all other farmworkers in Galifornia these rights:

1. To organi ze t hensel ves;

2. To form join or help a |abor organi zati on or bargai ni ng
representative;

3. To vote in a secret ballot election to deci de whether you want a uni on
to represent you or to end such representation;

4. To bargain w th your enpl oyer about your wages and working conditions
through a bargaining representative chosen by a majority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to help and protect one another;
and,

6. To decide not to do any of these things.

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VEE WLL gi ve notice and an opportunity to bargain to the
certified bargaining representative prior to inplenenting decisions having
possi bl e adverse effects upon the terns and conditions of enpl oynent of
agricul tural enpl oyees.



g
i
g

QULTURAL EMPLOYEES CARD NAL
O STR BUTI NG GOMPANY, INC; PETER RABBI T
FARVG, INC ; CARDNAL PRIDUCE SALES, INC
No. 10 Page 2

VE WLL, on request, neet and bargain in good faith with the
bLFW_ about the effects on our enpl oyees of our decision to sell our
usi ness.

o VEE WLL pay to pay agricul tural enpl oyees who were enpl oyed by
us limted backpay, plus interest, as required by the Agricul tural Labor
Rel ati ons Boar d.

If you have a question about your rights as farmworkers or
about the Nbtice, you may contact any office of the Agricul tural Labor
Rel ations Board. One office is located at:

319 South Véternan Avenue H
Centro, Galifornia 92243 Tel ephone
No.: (619) 353-2130

DATED.

CARD NAL D STR BUTI NG GOMPANY, | NC PETER
RABBI T FARVE, I NC; CARD NAL PRCDUCE SALES,
I NC

By:

representati ve

Title

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE OR MUTI LATE
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AR E SCHXOR,, Admnistrative Law Judge: This case was heard by
nme on July 7, 1992, in H GCentre, Galifornia. The conplaint issued on
February 11, 1992, based on a charge (91-CE76-EC) filed by the Lhited Farm
VWrkers of America AFL-A O (hereinafter called the URW and duly served on
Cardinal D stributing Gonpany, Inc. (hereinafter called the Respondent) on
Novenber 27, 1991, alleging that Respondent had conmtted a viol ation of
the Agricultural Labor Relations Act (hereinafter called the Act).
Respondent filed an answer on February 18, 1992, denyi ng any such
vi ol ati on.

The General Qounsel, the Respondent and the Charging Party were
represented at the hearing. General Gounsel and Respondent filed tinely
briefs after the close of the hearing. Uoon the entire record including ny
observation of the wtnesses, and after considering the post-hearing briefs
submtted by General Gounsel and Respondent, | nake the fol | ow ng findi ngs
of fact.

. Jurisdiction

Respondent has admtted inits answer and | find that Respondent
was an agricultural enpl oyer wthin the neani ng of section 1140.4(c) of the
Act at all tines material herein, and ,that the UFWis a | abor organi zation
w thin the meani ng of section 1140(f) of the Act.

1. The Alleged Unhfair Labor Practice

General Gounsel has alleged in the conplaint that Respondent

closed its agricultural operations by ceasing to



enpl oy agricultural workers, and violated the Act by failing to give notice

to the UFWof such closure and failed to provide the Unhion an opportunity

to bargain with respect to the effects thereof on the bargaining unit

enpl oyees. Respondent admts it failed to give the UFWnotice of its

closure but clains it did not violate the Act because it no | onger

recogni zed the UFWas the bargai ning agent of its agricultural enpl oyees

since a ngjority of its enpl oyees repudi ated the Union in January 1989.
Respondent further contends the Conplaint herein is barred by

the six-nonth statute of limtations, because the Uhion knew or shoul d have

known of the transfer of Respondent's operations on January 1, 1990, and

failed to file an appropriate charge until Decenber 1991.

[11. Summary and Background

Cardinal D stributing Gonpany, |nc. 1 was an
agricultural enpl oyer, |ocated near Goachella, CGalifornia, until January 1,
1990, when it closed down. It was prinarily a grower, harvester and packer
of vegetable crops. In 1977, the UANwon an ALRB el ection and was
certified as the col |l ective bargai ning representative of Respondent's
agricultural enployees. |In January 1989, Respondent wthdrewits

recognition of the UFWas

1Gil’di nal Ostributing Gonpany is owed prinmarily by John Powel |, S .,
the president of the corporation and his sister. Respondent consists of
Cardinal D stributing Gonpany, Cardinal Produce Sal es and Peter Rabbit Farns.
Ref erences to Respondent, Cardinal or Cardinal DO stributing Conpany wl |
refer to the conbi ned operations of the three entities nentioned above unl ess
otherw se indicated. In Cardinal Produce G., Inc. et al (1983), 9 ALRB Nb.
36, OC PRF and CPS were found to constitute one enpl oying entity for
pur poses of the Act



the representative of its workers contending that its enpl oyees had
repudi at ed such representation and thereafter it refused to bargain. In
Decenber 1989, Gown HI I 2 pur chased Respondent and t he nearby Karahadi an
Gonpany, hired the enpl oyees of both entities en masse and commenced its
agricultural activities on January 1, 1990. 3 Neither Grown HIl nor
Respondent notified the UFWof the changeover.

Throughout 1990 a UFWrepresentative periodically took access to
what had been Respondent's property and communi cated w th Respondent' s
forner enpl oyees. In August 1990, the UFWrequested Respondent to renew
col | ective bargai ning negotiations but Respondent refused to do so. That
sane nonth the UFWfiled a refusal to bargai n charge agai nst Respondent. n
June 13, 1991, the Regional Drector dismssed the unfair |abor practice
charge noting that during the six-nonth period preceding the filing of the
charge that Respondent was not an agricul tural enpl oyer under the neani ng
of the Act since it had no agricultural workers inits enploy. It was on
receipt of the Regional Drector's letter to that effect, that the UFW
allegedly first learned of the cessation of Respondent's agricul tural

operations. The UFWfil ed

2CrOV\n HIl was owned by John Powel|l, Jr., his brother and sister.
General Manager N ck Jarrett also owned an interest in Gown HII.

3Gsneral Gounsel and Respondent stipulated that Gown HII was
nei t her the successor to or the alter ego of Respondent.



the charge in the instant case on Decenber 4, 1991.4

V. Facts

In January 1989, a neeting was hel d i n whi ch Respondent i nf or ned
the UPWrepresentative David Serena that Respondent woul d no | onger
recogni ze it as the collective bargai ning representative of its enpl oyees.
According to Respondent, the reason for so doing was that its enpl oyees had
infornmed it that they would rather quit work than be forced to join the UFW
and pay dues. The UFWrepresentative protested and clained that the
enpl oyees could only termnate the UFWrepresentation by an ALRB
decertification el ection. >

In Septenber 1989, a new URWrepresentative, Qustavo Ronero,
arrived in the Goachel la Valley. He organized the UFWoffice and revi ened
all the files including that of the Cardinal Dstributing Conpany. In late
Novenber or early Decenber, Ronero net wth Respondent's supervi sor N ck
Jarrett at Respondent's office in Goachella. Jarrett inforned Ronero that
Respondent no | onger recogni zed the UFWas the representative of its
enpl oyees. Jarrett said the reason was that its enpl oyees had threatened to
quit if Respondent signed a contract wth the UFW Ronero responded t hat
the question of representation should be left to the workers. A this

neeting, Jarrett nmade no nention of the

4The ci rcunstances surrounding the Gown HII takeover of Respondent
wll be set forthin detail in the "Facts" section of the decision.

5Present at the neeting were John Powel |, S., John Powell, Jr., Nck
Jarrett, Al Caplan, Respondent's negotiator, the UPWrepresentative David
Serena and three or four enpl oyees.



i mm nent takeover of Respondent by G own HIIl Ranches. 6

Jarrett testified that the decision to formQown HIIl took
pl ace sonetine in Decenber 1989. O January 1, 1990, Gown HII took over
Respondent and nerged its agricultural operations wth nost of what had

been the agricultural operations of the Karahadi an Gonpany. Gown HII

pur chased 600 acres of Karahadian' s |and which was cultivated wth grapes

inaddition to 100 acres of citrus. In addition, Gow HII al so provided

agricultural services to other farmng entities.
O Decenber 31, 1989, Respondent ceased enpl oyi ng agri cul tural

enpl oyees. The next day, January 1, 1990, Gow HII hired the forner

Respondent enpl oyees en nasse. According to Jarrett's testinony, Gown

HIl supervisors, at his request, called together the fornmer Cardinal

enpl oyees, delivered their pay checks and inforned themthat Gown HII had

taken over Cardinal and in the future Gow HIIl woul d be their enpl oyer

and Gown HIIl would pay themwth Gown HII checks.7 Jarrett

6Wien guesti oned about this neeting in late 1989 Jarrett testified that
to his recollection no such neeting took place and that the first tine he net
wWth Ronero was in February 1990. There is no evidence in the record that the
decision to formQow HIIl and purchase Respondent and the Karahadi an Ranch
was nade before this neeting. | nmake a finding that the neeting took place
based on Ronero' s credi bl e testinony.

7The neetings took place a week or ten days after the first of the year
as Gown HII continued Respondent's practice of a weekly payroll. According
to Jarrett s testinony, the checks delivered were already in Gown HII's
nane and drawn on Gow HII's checking account. However, further on in his
direct testinony, Jarrett in answer to a question of when Gown HII began to
pay wth checks wth the Gown HIIl insignia answered "during 1990. "
Incidental | y, Respondent introduced into evidence

(continued...)



testified that the supervisors transmtted this infornation to
approxi matel y 1, 000 enpl oyees at approxi nately 38 separate neeti ngs.
Jarrett attended only one of those neetings. A the sane tine, Gow HII
rai sed the former Cardinal enpl oyees' wages so their pay woul d be
equi val ent to the forner Karahadi an enpl oyees. Jarrett further testified
that Gown HIIl retained the seniority systemthat had been in effect at
Respondent ' s and woul d provide the forner Cardinal enpl oyees wth nore
weeks of enpl oynent yearly.

Ronero | earned about the wage increase fromtal king to forner
Cardinal workers. Ronero testified that the workers did not present him
wth any proof of the increase in wages. Wen he was asked whet her any of
the workers had shown hi ma pay check, reflecting the rai se, he answered,
"I don't think so". (RT: 1:42) In answer to another question on cross-
exam nati on, whether the enpl oyees told himthat they were recei vi ng checks
fromQown HIIl, hereplied, "I don't recall.” (RT: 1:43)

Subsequent |y, the UFWthrough Ronero filed char ges8 agai nst

Respondent for unilaterally raising the wages of the

! (...continued)

a Gown HIIl check to support Jarrett's testinony that Gow HIIl had paid
Cardinal's forner enpl oyees wth checks bearing the Gown hill insignia
begi nning in January 1990. However, the particul ar check admtted i nto
evidence is dated July 2, 1990.

% h nani ng the enpl oyer in the two charges, Rormero put after Cardinal
Ostributing Gonpany in parenthesis "aka Gown HIIl Ranches Inc.". He
credibly testified that when he filed the charge agai nst Cardinal he stuck in
Qown HIIl because he did not know what part Gow HII played but he knew
they were part of the conpany, the grape part.



fornmer Cardinal enpl oyees (90-CE10-EQ and for changing the seniority
systemw t hout consulting the UFW(90- CE 11- EC).

O February 15, 1991, Ronero served copies of these two charges
on Jarrett at the conpany office in Goachella. nh this occasi on Ronero
asked permssion to take access to what he considered to be Cardinal's
properties. Jarrett refused saying that the conpany no | onger recogni zed
the UFWas the enpl oyees' representative. Jarrett testified that he had
told Ronero that another reason he had refused access was that the forner
Cardi nal enpl oyees were now working for Gown HII.

Ronero was not sure whet her he had served the papers on Jarrett.
He credibly testified that at no tine during his conversations wth Jarrett
in February and March did the latter ever informhi mof the changeover at
Respondent's. In a nenorandumof the sane date, Jarrett noted the access
request and the service of charges but nade no reference to his informng
Ronero about Gown HIIl. Udon bei ng cross-exam ned about the nenorandum
Jarrett testified that after years (since 1983) of dealing with the UFWhe
had the custom"to docunent things | do or say" and the reason he did so
was "for reasons like this, exactly like this." (TR 1:77)

At 10 a.m February 19, Ronero tel ephoned Jarrett and request ed
permssion to take access and the |atter refused, asserting that Respondent
no | onger recogni zed the thion. A 11 a.m the sane day, David Ariznendi
of the UFWtel ephoned Jarrett and asked hi mwhy access was not granted.

Jarrett denied



the request once agai n and according to Jarrett's neno of the sane date
"infornmed hi mwhy". The UFWtook access at noon w thout obtai ni ng
per m ssi on.

Qust avo Ronero took access to Respondent's property seven tines
fromFebruary 15 to March 5, w thout perm ssi on.9 (n each occasi on, he
contacted Jarrett by tel ephone and nade his request for access. Each tine
Jarrett woul d refuse the request and give as a reason that "V¢ didn't
recogni ze the union as a bargai ning agent for the enpl oyees”. (TR 1. 70)
Ronero tal ked to approxi natel y 200- 300 veget abl e workers in February and
March. He took access wthout requesting it in April, My and June and
tal ked to approxinately 65 workers during that period.

O My 23, Qustavo Ronero sent a nail gramaddressed to O own
HIl to advise that its personnel nanager, N ck Jarrett, had been served
wth a Notice of Intent to take access to "your conpany”. The Notice of
Intent designated the property upon whi ch access was to be taken, "where
the enpl oyees of Gown HII/ CGardinal 85-810 GRAPEFRU T BLVD COAGHELLA
engage in agricultural enpl oynent for said enpl oyer, |ocated at ALL
AR ALTURAL CPERATI ONS STATEWEDE'. The Notice of Intent naned Qustavo
Ronero as being authorized to reach an agreenent on behal f of the UFW
concerni ng access to the enpl oyees of Gown HII, Cardinal.

Wien questioned about the inconsistency between his

9It can be inferred that the Whion requested post-certification access
since it did not file a "Notice of Intent to Take Access" which is required
for organi zational access.




belief that the UFWrepresented all of Respondent's enpl oyees, both
vegetabl e and grape, and his attenpt to gai n organi zati onal access to the
grape workers, Ronero replied that the Lhion was engaged i n a statew de
canpai gn to organi ze the tabl e grape workers. Ronero further testified that
he was told by Cardinal workers that Cardinal had purchased the Karahadi an
tabl e grape property and was operating it under the Gown HIIl nane and
| abel .
n August 9, 1990, Ronero sent a letter to Jarrett setting forth
dates that the UPWwas avail abl e for negotiations. Oh August 20, 1990, A
H Kapl an, Respondent's negotiator, replied by letter:
Pl ease be advised that at a neeting hel d January 20, 1989 at
the conpany of fi ces between your union and the conpany, your
uni on was advi sed that the conpany no | onger recognizes your
union as sol e and excl usi ve bargai ni ng agent for our
agricultural enpl oyees. V¢ inforned you that our enpl oyees
no | onger desired your union to represent themand threaten
toquit if we continued to recogni ze your union. It was
suggested at the January 20, 1989 neeting how to resol ve the
representation issue. Ve reiterate at this tine the
position we took on January 20, 1989.
It was noted at the bottomof the |etter that copi es had been Sent to
Cardinal Dst. . Inc., and JimBow es, Respondent's attorney. Nbo nention
of the Gown HIIl takeover was nmade nor the fact that Respondent no | onger
enpl oyed agri cul tural workers.
h August 31, 1990, the WFWthrough its representative, Qustavo
Ronero, filed a charge (90-C&87-EQ against Cardinal DO stributing Conpany,

Inc. alleging that since January 20, 1989,

10



Respondent had refused to recogni ze the Uhion as sol e and excl usi ve
bargai ning agent for their agricultural enpl oyees and had refused to
bargain in good faith.

O June 13, 1991, the Regional Drector Tinothy C Foote
dismssed the unfair |abor practice charge noting that during the six-nonth
period preceding the filing of the (90-CE 87-ECQ charge Respondent was not
an agricul tural enpl oyer under the neaning of the Act since it had no
agricultural enployees inits enploy. The Regional D rector concluded that
therefore the charge was barred by the Act' s statute of limtations. The
Regional Drector added that the dismssal of the charge did not affect any
possi bl e al |l egati ons regarding Respondent’'s failure to bargai n over the
effects of its closure of those operations relating to agricul tural
enpl oyees as said issue would be dealt wth in the pendi ng charge 90- CE 10-
e 10

Qustavo Ronero credibly testified that this was the first tine
that the Uhion | earned that Cardi nal had gone out of business and that
Qown HIIl had taken it over.

h July 16, 1991, the Regional Drector issued a conplaint based
on charge 90-CE 10-EC al l eging that Respondent had failed to bargain wth
the UFWw th respect to the effects of Respondent's closure of its
agricultural operations and its ceasing to enpl oy agricul tural enpl oyees.

h Novenber 15, 1991, the Regional Drector wthdrew

10The UFW in this particul ar charge, accused Respondent of
uni lateral Iy raisi ng wage rates.

11



the af orenentioned conpl ai nt and di smssed the under |ying charge. The
Regi onal Director explained such action by noting that a review of National
Labor Rel ations Board case law on this subject reveal ed that alleging a
failure to effects bargain in a conpl ai nt based upon an allegation in a
charge of a unilateral increase in wages woul d be an i npermssi bl e vari ance
with the original allegation of the charge.

O Decenber 4, 1991, the UWFWfiled the instant charge 91- (& 76-
EC all eging that Respondent had refused to bargain the effects of its
cl osure on January 1, 1990.

V. Analysis and Goncl usi ons

Respondent admtted it failed to notify the UFWof its decision
to cease agricultural operations on January 1, 1990. Respondent clai ns that
it had no duty to notify the UPWof such a deci sion because it no | onger
represented a ngjority of Respondent's agricultural enpl oyees.

It iswell settled ALRAlawthat once a union is certified it
continues to be the excl usive bargai ning representative of the enpl oyees in
the unit until it is decertified or arival unionis certified. Nsh Norian
Farns (1982) 8 ALRB No. 25. Furthernore, under the ALRA the | oss of
najority status by the union cannot be utilized by the enpl oyer as a
defense to a refusal to bargain charge. onsequently, this argunent |acks
nerit.

Respondent next argues that the UFWhad abandoned t he

bargaining unit fromthe date of the neeting with Respondent in

12



January 1989 until the date the UFWrepresentative Qustavo Ronero served
two unfair |abor practice charges on Respondent's general manager N ck
Jarrett on February 15, 1990. Respondent contends because of this
abandonnent the URWno | onger was the col | ective bargai ning agent of the
unit's enpl oyees and it had no duty to notify the Uhion of its decision to
termnate its agricul tural operations.

In Bruce Church Inc. (1991) 17 ALRB Nb. 1, the Board stated that

it has defined abandonnent as a show ng that the union was either unw | ling
or unable to represent the bargaining unit. The Board found that the ALRA
requires formal decertification or, in essence, a showng that the union
had effectively left the scene altogether. Mreover the Board has hel d
that a Uhion remains the certified representative until decertified "or
until the Whion becones defunct or disclains interest in continuing to

represent the unit enployees..." (Lu-Bte Farns (1982) 8 ALRB No. 91)

In the instant case the UFWdid not have contact with the
bargai ning unit nenbers until Septenber, eight nonths after the neeting in
whi ch Respondent w thdrew recognition and in effect refused to bargain wth
the UPW It is understandabl e why the UFWwoul d suspend such contact since
the Respondent in effect had pointed out it would be usel ess for the Uhion
to continue to represent its agricultural enpl oyees as the Respondent had

inforned the Lhion that it refused to continue to deal with it

13



and the ngjority of the enpl oyees had repudi ated t he Uhi on. 1 However, in
Sept enber of the sane year the UFWrepresentative, Qustavo Ronero, arrived
in the Goachella Vall ey reorgani zed the office and revi ewed the Cardi nal
files. He then net wth Respondent's general nmanager, N ck Jarrett, in

| at e Novenber or early Decenber.

In February 1990, the UFWfiled two unfair |abor practice
charges agai nst Respondent and w th know edge of the latter took access to
Respondent ' s property for several nonths thereafter.

Under the circunstances, the UFWhad not effectively left the
scene altogether or can it be said that it had becone defunct or
disclained interest in continuing to represent the unit enpl oyees.

Ther ef ore Respondent's argunent about uni on abandonnent | acks nerit.

Respondent further contends that the Gonplaint is barred by
the six-month statute of limtations because the URWknew or shoul d have
known of the transfer of operations to Gown HII. 12 Respondent
specifically points out that Qustavo Ronero, Respondent's representati ve,

knew t hat Respondent had

12Fbrrero credibly testified that upon arriving in the Goachel |l a Val |l ey
his duty was to first contact the workers and find out what their feelings
were in respect to the union and if positive continue wth negotiations. He
added that he knew that an el ecti on as demanded by Respondent was not a
prerequi site for such negotiations.

12The limtations period starts to run "when the union di scovered, or
in the exercise of reasonabl e diligence shoul d have di scovered, the all eged
violation". Mntebello Rose Go. v. ALRB 119 cal. App. 1 (1981), affirmng,
5 ALRB Nb. 64 (1979)

14



closed down its agricultural operations on January 1, 1990.

Respondent asserts that Jarrett testified that he had i nforned
Ronero in February 1990, when Fonero served the two ALRB charges, that
Respondent no | onger had agricul tural enpl oyees. However, Jarrett noted in
a nenorandumthat Ronero served himw th the copies of the charges but nade
no nention of having disclosed to Ronero the true status of the Cardinal
Ostributing Gonpany. It is true that Ronero did not renenber serving the
papers on Jarrett, but he credibly testified that at no tine during his
conversations wth Jarrett in February and March did the later informhim
of the cl osure. 13 Jarrett testified that he had the customof jotting down
("things | do and say . . . for reasons exactly like this") in his dealings
wth the UFWbased on his experience wth the UPWsince 1983. In ny
opi nion, informng the Lhion that Respondent had cl osed down falls into the
category of things Jarrett would customarily wite down. Therefore, it can
be inferred fromthe fact that Jarrett did not note in the nenorandum hi s

informng Ronero of Respondent’'s closure that he failed to do so.

13R)rrero did not renenber to whomhe had delivered the charges, but he

did renenber that he had delivered themto soneone at the conpany of fice.

A though Fonero's nenory failed himat tines, | found himto be a reliable
wtness as his deneanor clearly indicated that he nade a sincere effort to
answer the questions accurately to the best of his recollection. Mreover he
coul d have given absol ute answers that woul d have favored his case but did
not do so answering inportant questions wth "I don't renenber” etc.
Furthernmore his actions throughout 1990 i.e. filing unfair |abor practice
charges agai nst Respondent, taking access to talk to the vegetabl e workers,
and requesting bargai ning wth Respondent reflect his belief that Respondent
continued to be an agricultural enpl oyer.

15



Mbreover, in response to seven successive requests for access by
Ronero, in February and March 1990, Jarrett, in rejecting such requests,
I nvariably gave the reason that the enpl oyees had repudi ated the Uhi on and
on none of the seven occasions did he state that Respondent no | onger had
agricultural enployees in its enploy. 14

Furthernore, in August 1990, the URWrequested
Respondent to set a date for collective bargai ning negoti ati ons.
Respondent's negotiator, A  H Caplan, replied by letter and expl ai ned the
reason to refuse such request was that the Respondent no | onger recognized
the Lhion as the representative of its enpl oyees because they no | onger
desired the UFWto represent them Caplan nade no nention that Respondent
had ceased agricul tural operations eight nonths previous.

The letter constitutes unrebutted proof that in this key
I nstance when the Unhi on requested bargai ni ng, Respondent, in rejecting the
reguest, avoided informng the Lhion of Respondent's status. Respondent's
conduct on this occasion supports Ronero's testinony that neither Capl an
nor Jarrett in their contacts wth him ever inforned hi mof Respondent's
closure. Such conduct al so coincides wth Jarrett's testinony that in
rejecti ng Ronero' s subsequent requests to take access in February and March
1990, he invariably nentioned the enpl oyees' discontent wth the Uhion and

not Respondent's enpl oyer stat us.

14Jarrett, in his ow testinony, only nentioned giving as a reason for
the refusal, the enpl oyees' rejection of the UFWas its bargai ni ng agent.

16



In viewof the foregoing facts, | find that Respondent failed to
i nform Ronero that Respondent termnated its agricultural in January 1990.

Respondent |ists a nunber of argunents fromwhich it contends
I nferences shoul d be nade that the UFWhad or shoul d have had know edge t hat
Respondent had ceased its agricul tural
oper at i ons.

Respondent contends that Ronero | earned or shoul d have | ear ned
about Respondent's closure fromCardinal's enpl oyees since Gow HII,
through its supervisors, advised approxinately 1,000 of themof the
changeover at January neetings and the enpl oyees commenced to recei ve
checks fromQow HIl imediately after the closure. Ronero credibly
testified that the enpl oyees told himabout Gown HIIl in general but not
specifically that Gown HI| had taken over Respondent's agricul tural
operations. Furthernore, it is well established that notice to the
enpl oyees does not constitute notice to the union. L 1t is interesti ng to
note that Respondent in order to prove the date Gown HIIl checks began to
be issued to the workers submtted a copy of a July 2nd check rather than a
January dated one.

Respondent further argues that the UFWknew or shoul d have known
that Gown HII had becone the enpl oyer of the forner Cardi nal enpl oyees
since inits charges filed in February 1990 it stated "G own HII Ranches,

Inc." as the enployer. Actually the

15Martori Brothers (1982) 8 ALRB No. 23
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unfair |abor practice charges read "Gardinal Dst. Go. wth "AKA Gown HII
Ranches, Inc." follow ng. Ronero credibly testified that he stuck in "Q own
HIl" because he knew they were part of the conpany, the grape part. It is
true that Ronero knew about the existence of Gown HII, but it is evident
that he did not know what the rel ati onship was between Gown HII and
Cardinal Dstributing Go. Ronero creditably testified that he under st ood
that Respondent had purchased the Karahadi an vineyard and was operating it
under the brand nane of Gown HII. onsequently, in filing the charges
agai nst Respondent in February 1990, he naned Cardinal D stributing Co.
a.k.a. Gown HIIl Ranches Inc. as the enpl oyer. 16

Respondent asserts that the UPWs attenpt to take organi zati onal
access to Gown HIl's property denonstrates that it was anare that a
change in operations had taken place, and that it no | onger represented the
fornmer Cardi nal enpl oyees because they were now enpl oyed by Gown HII.
Admttedl y, such attenpt by the UFWshows that it was aware a change had
been nade, but it does not followit was aware that the forner Cardi nal

enpl oyees were now enpl oyed by Gow HIIl and

16In its brief, Respondent asserts that Ronero admtted in his

testinony that the reason he had added "aka Gown HII Ranches, Inc." was
because there were two entities. (T. 1:41) Later on in his testinony Ronero
expressed his doubt about the rel ati onshi p between Cardinal and Gown H 1|
and stated tw ce that the reason he added "aka Gown HII|" was because even
though he did not know which part Gown HII played, he knewthat Gow H I
was part of Cardinal, the grape part. (T: |: 46,47)
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consequently it no | onger represented them 17

Moreover, Roraero's actions in 1990 are consistent wth his
asserted belief that the UFWcontinued to represent Cardi nal enpl oyees and
that he was unaware of the Gown HIIl takeover. In the mdd e of February
he filed unfair |abor practice charges alleging unilateral changes by
Respondent in the conditions of enploynent. In late February and early
March, Ronero request ed access and despite Jarrett's refusal, took what
amounted to be post-certification access so as to talk to the vegetabl e
wor kers. Throughout the rest of 1990, he continued to talk to those he
consi dered to be Respondent's enpl oyees w thout requesting organi zati onal
access. In August, Ronero contacted Respondent and nade a request to
resune col | ective bargai ning. Uoon receiving notice of Respondent's
rej ection of such request, the UFWfiled unfair |abor practice charges ten
days | ater.

Gonsequent |y, Respondent's argunent that the UFWin general and
Ronero in particul ar knew or shoul d have known of the Gow HII takeover

because of the above described circunstances, i.e. nentioning Gown HIIl in

the UFWcharges and in the Notice

Y ronero expl ai ned that the UFWwas engaged in a statew de canpai gn to
organi ze all the table grape workers in Galifornia and that was why
Respondent ' s grape workers were included in the Lhion's intent to take
access. There is no explanation in the record why the UFWintended to take
organi zati onal access to the grape workers when Ronero testified that he was
of the opinion that the UFWrepresented these sane workers as part of the
Cardinal bargaining unit. However this one inconsistency is outwei ghed by
vari ous consi stenci es between Ronero's actions throughout 1990 and his bel i ef
that Respondent continued to be an agricultural enployer. Such a belief was
bol stered by Respondent's msrepresenting, in effect, its agricultural
enpl oyer status in every contact wth him
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to Take Access, plus Respondent's notice to the enpl oyees of the
changeover, lacks nerit. Mreover Respondent’'s argunent that the UFW
shoul d have known of the takeover is considerably weakened by the fact that
Respondent m sl ed Ronero on this point by informng himof only one of its
reasons for rejecting his requests for access-and bargai ning and not the

ot her reason nanely that Respondent no | onger represented agricul tural

enpl oyees as it had ceased operations on January 1, 1990. The fact
Respondent continued to act as an agricultural enployer in response to its
contacts wth Ronero lulled the latter into not inquiring further about the
Respondent's current status as an agricul tural enpl oyer.

Respondent asserts that the conplaint is barred because the
General Gounsel wthdrew the previous conplaint in Case No. 91- (& 10- EC
whi ch alleged the sane facts and | egal theories as in the instant
conplaint. Respondent argues that the prior conplaint estops the General
Gounsel under equitable principles and due process, simlar to the concept
of res judicata, fromrelitigating i ssues which were previously di smssed
and w t hdr awn.

However, the Regional Drector wthdrew the conpl aint because
after reeval uation he determned that the underlying charge failed to
allege facts simlar to those alleged in the conpl aint and therefore was an
i nperm ssi bl e variance. Thus, the wthdrawal of the conplaint had nothi ng
todowththe nerits or the facts alleged either in the charge or

conplaint. They were
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sinply inconpatible. Such a w thdrawal does not preclude the UFWfrom
filing another charge alleging the sane set of facts as set forth in the
di smssed conplaint so long as that charge is filed within the six-nonth
statute of limtations. N ckels Bakery of Indiana, Inc. (1989) 296 NLRB Nb.
118.

Inviewof the foregoing, | find that the UFWwas not aware of
the cessation of Respondents operations until Regional Drector's dismssal
letter of June 13, 1991, and thus the charge filed on Decenber 4, 1991,
conplied wth the six-nonth statute of [imtations.

| hereby find that Respondent violated Section 1153(a) and (e)
of the Act by failing to notify the UFWof the closure of its agricultural
operations and refusing to bargai n over the effects of such cl osure.

M. Renedy

Respondent argues that the back pay award as proposed by General
QGounsel is not called for in the instant case because Respondent's
enpl oyees | ost no wages or benefits upon being transferred to Gow HII.

Respondent cites the | anguage of the NLRB case,

Transnari ne Navigational Gorporation (9th dr. 1967) 380 F. 2d 933, 939:

hce such a decision is nade the enployer is still under the
obligation to notify the union of its decision so that the union
nmay be given the opportunity to bargain over the rights of the
enpl oyees whose enpl oynent status wll be altered by the
nmanageri al deci sion. Such bargai ning over the 'effects’ of the
deci sion on the displaced enpl oyees nay cover such subjects as
severance pay, vacation pay, seniority,
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pensi on, anong ot hers, which are necessarily of particul ar

| nportance and rel evance to the enpl oyees.

Respondent points out that the enpl oyees in the instant case did not
have their enpl oynent status altered nor were they displ aced since they
continued to performthe sane work, earned hi gher wages, and the ot her
condi tions of enpl oyment renai ned the sane. Therefore, according to
Respondent the Transnarine renedy is not warranted.

However, the Board in Gournet Harvesting and Packing, Inc., and

Gournet Farns (1988) 14 ALRB No. 9 determned that a Transnari ne renedy

woul d be appropriate in those cases where an enpl oyer has refused to
bargai n over the effects of a closure even though the enpl oyees have been
rehired by a successor firmto performessentially the sane work at the
sane rates of pay, fringe benefits and other terns and conditions of
enpl oynent .

S it woul d appear that the Board does not require the finding
of altered status and di spl acenent as a condition to order such a renedy.

Incidently, in Gournet Harvesting and Packing, Inc. and Gour et

Farns, supra, the Board refrained fromordering such a renedy. The Board

poi nted out that in the Transnari ne case the reasoni ng behind the award of
backpay is to recreate the union's bargaining strength at the tine of the
closure so that the parties' bargaining positionis not entirely devoid of
econom ¢ consequences for the enployer. In the Gurnet case, supra, there

were very few workers enpl oyed and therefore no strong bargai ni ng
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position to be recreated through a | i mted backpay award and thus none was
awar ded. *°
Here, on the contrary, Cardinal had hundreds of workers enpl oyed
at the tine of its decision to cease agricultural operations, and so a
Transnarine renedy is warranted in the instant case.
RER
By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Cardi nal
D stributing Gonpany, Inc., Peter Rabbit Farns, Inc., Cardinal Produce
Sales, Inc., its owners, officers, agents, successors, and assigns shall:
1. Gease and desist from
(a) Refusing to bargain in good faith wth the Lhited Farm
VWrkers of Anerican, AFL-AQ O (URW by del ayi ng negoti ations or refusing,
upon denand, to bargain wth the UFRWregarding the effects of its decision
totermnate its agricultural operations.
(b) Inany other like or related natter
interfering wth, restraining, or coercing enpl oyees in the exercise of

their rights as guaranteed by Labor Code section 1152.

2. Take the follow ng affirnative action designed to

8 Gour et Harvesting, supra, the Board disagreed with the

Admni strative Law Judge's finding that it was inmaterial whether the
enpl oyer failed to disclose to the union that it was no | onger in busi ness
because "there were hardly any effects to negotiate about".

23



effectuate the policies of the Act:

(a) UWon request, bargain collectively wth the UFWw th
respect to the effects upon its forner enpl oyees of the termnation of its
agricultural enpl oyees, and reduce to witing any agreenent reached as a
result of such bargai ning.

(b) Pay to those enpl oyees on its payroll on or about
Decenber 31, 1989, prior to the date Respondent closed its agricultural
operations, their average daily wage for a period cormenci ng ten days after
the issuance of this Qder and continuing until: (1) the date it reaches
an agreenent with the UFWabout the inpact and effects of its forner
enpl oyees of its decision to discontinue its agricultural operations; or
(2) the date it and the UFWreach a bona fide i npasse in such collective
bargai ning; or (3) the failure of the UFWeither to request bargai ni ng
wthin ten days after the date of issuance of this Qder or to cormence
negotiations wthin five days after Respondent's notice to the UFWof its
desire to bargain; or (4) the subsequent failure of the UFWto neet and
bargain collectively in good faith wth Respondent. In no event shall the
backpay period for any enpl oyee be | ess than he or she woul d have ear ned
for a two-week period at the rate of his or her usual wages when |ast in
Respondent ' s enpl oy. Such anount shal | include interest thereon, conputed

I n accordance wth our Decision and Oder in E W Mrritt Farns (1988) 14

ALRB No. 5.
(c) Preserve and, upon request, nake available to this

Board or its agents, for examnation, photocopying, and
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ot herw se copying, all payroll records, social security paynent records,
tine cards, personnel records and reports, and all other records rel evant
and necessary to a determnation, by the Regional Drector, of the
nmakewhol e and backpay anmounts, and interest, due under the terns of this
Q der.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board Agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent any tine during the period
fromJuly 1, 1989, until Decenber 31, 1989.2°

(f) Notify the Regional Drector in witing
wthin 30 days after the date of issuance of this Oder of the steps
Respondent has taken to conply wth its terns and continue to report
periodically thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

DATED Decenber 10, 1993
e o trprl
ARE SO
Admni strati ve Law Judge

9 have not ordered the custonary posting and reading of the Notice to

Agricul tural Enpl oyees since Respondent has ceased its agricul tural
activities and therefore not |onger has agricultural workers in its enploy.
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regi onal
dfice, the General Counsel of the Agricultural Labor Rel ations Board

i ssued a conplaint that alleged that we have violated the law The Board
found that we did violate the law by closing our agricul tural operations
wthout notice to the Lhited FarmVWrkers and we refused to bargain wth
the Lhited FarmVWrkers regarding the effects of our decision to close our
agricultural operations. The Board has found that we violated the lawin
each of these respects. The Board has told us to mail this notice to all
enpl oyees enpl oyed by us anytine during the period fromJuly 1, 1989 until
Decenber 31, 1989. V¢ w il do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is the
|l aw that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to decide whet her you want a

union to represent you;

To bargain with your enpl oyer about your wages and wor ki ng conditions
through a union chosen by a majority of the enpl oyees and certified by
t he Board,;

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

&~ wbhE

Because it is true that you have these rights, we promse that:

WUoon denand by the Lhited FarmVWrkers (UAW , we wll bargain in good
faith wth the UPWregarding the effects of our decision to close our
agricultural operations, as well as, wth regard to wages, hours and ot her
condi ti ons of enpl oynent.

DATED. CARD NAL D STR BUTI NG GOMPANY, | NC,
PETER RABBI T FARVG, | NC,
CARD NAL PRODUCE SALES, NG

Represent ati ve Title

If you have any questions about your rights as a farmworker or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 South Wéternman Avenue, BH Centro, CA
92243. The tel ephone nunber is (619) 353-2130.
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