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DEQ S AN AND CREER
nh March 2, 1993, Administrative Law Judge (ALJ) Arie Schoorl

i ssued the attached decision in which he found that Mchael Hat Farmng
Gonpany (Hat) violated section 1153, subdivision (a) of the Agricultural
Labor Rel ations Act (ALRA)l by engagi ng i n surveillance of enpl oyees
engaged in a denonstration outside Hat's property. The ALJ di smssed
nunerous ot her all egations, concluding that the evidence was insufficient to
sustai n them

Both the Uhited FarmVrkers of Awerica, AFL-A O (UAW and the
General ounsel tinely filed exceptions and supporting briefs taking i ssue
wth the AL)'s failure to find that Hat was a successor enpl oyer having an
obligation to bargain wth the UFW They filed no exceptions wth regard to
his dismssal of the other allegations. Hat filed no exceptions, but did
file areply brief supporting all of the ALJ's findings and concl usions wth

regard to successorship. The Agricultural Labor Rel ations Board

1The ALRA is codified at Labor Gode section 1140 et seg.



(Board) has considered the record and the attached decision of the ALJ in
light of the exceptions and briefs filed by the parties and, except as
noted below affirns the ALJ's findings of fact and concl usi ons of |aw and
adopts hi s recomrmended or der. 2 Specifically, the Board adopts the ALJ's
conclusion that Hat was not a successor enpl oyer and therefore had no duty
to bargain wth the URW but offers sone clarification in the analysis to
be appl i ed.
D SOBS AN
Successor shi p
A Joint Epl oyer
From 1985 to June of 1992, San Joaquin Farmng Go. (San

Joaqui n), a | and managenent conpany, operated the vineyards at what is
known as Qi zzly Ranch. Sonetine between 1987 and 1992, John Hancock
Mitual Life Insurance Go. (Hancock) becane the sol e owner of Gizzly Ranch.
S nce Septenber 1, 1985, San Joaquin had recogni zed the UFWas the
certified bargaining representative and the two parties had a series of
col | ective bargai ning agreenents. In June of 1992, Hat bought Gizzly Ranch
from Hancock and began operating it hinself. Hat refused the UFWs request
to honor the existing contract and assune San Joaqui n's bargai ni ng
obl i gati on.

Hat argues that it cannot be a successor enpl oyer because it
succeeded only to the interest of Hancock, which was not a joint enpl oyer

wth the entity hol di ng the bargai ni ng

2The ALJ's dismssal of the allegations to which no exceptions
were filed are adopted pro forna.
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obl i gati on, San Joaqui n. 3 In asituation such as this, where Hat has
succeeded not only to the ownership interest in the vineyard but al so has,
by operating the vineyard hinsel f, succeeded to the function of the | and
nanagenent conpany fornerly hol ding the bargai ning obligation, we find that
the lack of any ownership interest passing between the two entities does not
preclude finding Hat to be a successor enpl oyer.4

The inplications of accepting Hat's theory,
particularly in agriculture, could be very serious. @ ven the freguency
wth which the assets of agricultural entities are sold, transferred, or
ot herw se transforned through corporate changes, and the frequency wth
which entities hired to nanage property and provi de | abor cone and go,
bargai ni ng rel ati onships easily coul d be disrupted. This would undermne a

central

3The ALJ properly concluded that the record was insufficient to show
that Hancock and San Joaqui n were joi nt enpl oyers.

4 As argued by the General (ounsel and the UFW the facts in R vcom
Gorp. v. ALRB (1983) 34 Gal .3d 743 [195 Cal . Rotr. 651] (R vcon) are very
simlar tothose in the instant case. There, R vcomsucceeded to the
interest of the |andowner and was found to be a successor enpl oyer even
though the original certification naned a forner | and nanagenent conpany as
the enpl oyer. R vcomreplaced the | and nanagenent conpany w th anot her upon
taking over the property. The Board, affirmed by the court, found R vcomto
be the agricultural enpl oyer, not the new | and managenent conpany. In
neither the Board nor the court's opinion is there any indication that the
forner | andowner and | and managenent conpany were joi nt enpl oyers.
Smlarly, inthe semnal successorship case of NLRB v. Burns International
Security Services (1972) 406 U S 272 [80 LRRM 2225], a security conpany was
found to be a successor vis-a-vis a unit of security guards at Lockheed,
even though the conpany succeeded to no assets of the previously designated
enpl oyer (another security conpany), but instead took over via a conpetitive
bid submtted to Lockheed.
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purpose of the ALRA the encouragenent of stabl e and peaceful | abor
relations in the agricultural sector. For this reason, we believe it nore
consistent wth established successorship principles and the policies
under | yi ng those principles to focus on who succeeds to the function of the
predecessor enpl oyer, rather than on the passing of ownership interests. B
Gontinuity of Wrkforce

In the present case, the ALJ correctly found that Hat did not
hire any forner San Joagui n enpl oyees and that this was not the result of
discrimnation. ontinuity of the workforce, or workforce majority,
traditionally has been the nost critical factor in successorship anal ysis.
However, in Hghland Ranch and San denente Ranch Ltd. (1979) 5 ALRB No. 54
(affd. (1981) 29 Cal.<d 874), this Board held that, in light of the

transient nature of agricultural work, the continuity of workforce

criterion shoul d not be given the sane degree of enphasis under the ALRA
Nevert hel ess, neither the Board, nor the California Suprene Court inits
decision affirmng the Board, ever stated that workforce continuity coul d

be totally absent. Indeed, inits opinionin Rvcom supra, 34 Cal.3d at

765, which issued several years after San denente, the court stated that
5

continuity of workforce was a "crucial factor."

5I n cases subsequent to San denente, although the Board has stated
that workforce continuity is but one of many factors to consider, the new
enpl oyers had hired a substantial nunber of the predecessor's enpl oyees and
the only dispute was whether it was a ngjority. (John V. Borchard, et al.
(1982) 8 ALRB No. 52; Babbitt Engineering and Machinery, Inc., et al.

(1982) 8 ALRB Nb.
(continued.. .)
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essential nature of the enterprise nor the work or working conditions of
the enpl oyees. For exanple, the replacenent of equiprment so that it could
be standardi zed to match the equi pnent used at Hat's ot her operati ons woul d
itself have little effect on enpl oyees. A nost, such changes woul d
require sone mninmal training to acquai nt the enpl oyees wth the new
equipnent. Smlarly, while the anount of tying, suckering, and irrigation
syst em mai nt enance work was greatly reduced, the essential nature of the
work did not change. Nor did the change in the nunber of custoners buyi ng
the grapes have any di scernabl e ef fect upon enpl oyees.

h the other hand, many of the changes cited by the ALJ were
properly viewed as mlitating against a finding of successorship because
they had an inpact on working conditions and the enpl oyees' relationship to
their enpl oyer. For exanpl e, working conditions were changed in that all
enpl oyees were expected to do tractor driving, there was a conpl ete change
in supervisory staff, and the enpl oyees were expected to be able to do
nachi ne pruni ng and sprayi ng of pesticides and herbi ci des, which the San
Joaqui n enpl oyees had not nornal |y done.

/

/
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Thus, San Qenente is nost fairly read as permtting successorship to

be found even where the nunber of new hires who worked for the predecessor
falls short of a ngority, but does not dispense wth the need for sone
substantial workforce continuity. Therefore, to resolve any anbi guity that
nay appear in the ALJ's decision, we hold that the | ack of any workforce
continuity in the present case precludes finding Hat to be a successor to
San Joagui n' s bargai ning obligation.
C ontinuity of (perations

In finding no successorship, the ALJ relied prinmarily on his
findings that there were substantial changes in the operation of the
vineyard. In our view sone of the changes relied on by the ALJ shoul d not
be gi ven much wei ght in determni ng successorshi p because their effect on
enpl oyees was not signifi cant.6

Sone of the changes noted by the ALJ here, while they nade the

operation nuch nore efficient, did not affect either the

“(...conti nued)

10.) n a nore recent case, the Board stated that workforce majority is a
critical factor. (Gurnet Harvesting and Packing, Inc., et al. (1988) 14
ALRB No. 9.)

6Though the continuity of operations criteria on their face refer to
the business itself, their real inport is the effect upon enpl oyees and
their working conditions. In NLRBv. Jeffries Lithograph Go. (9th dr.
1985) 752 F. 2d 459 [ 118 LRRVI 2681], the scope of the operation was greatly
expanded, but the court found successorshi p because the "day-to-day life"
of the enployees renained the sane. S mlarly, in Fall Rver Dyeing S
F nishing Gorp. (1987) 482 US 27 [125 LRRM 2441], successorshi p was found
despi te changes in the production process because they bore only indirectly
upon the enpl oyees' working conditions and their relation to the enpl oyer.

19 ALRB No. 13 - 5-



CRER
"By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent M chael
Hat, doi ng busi ness as Mchael Hat Farmng Co., a sole proprietorship, its
of ficers, agents, successors, and assigns, shall:
1. Gease and desist from

(a) Engaging in surveillance of agricul tural enpl oyees'
union activities or any other protected concerted activity of
agricul tural enpl oyees.

(b) Inany like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise of their
rights guaranteed by section 1152 of the Agricultural Labor Relation Act.

2. Take the follow ng affirmative actions, which are deened
necessary to effectuate the policies of the Act.

(a) Destroy any pictures or videotapes of
agricul tural enpl oyees picketing on public property that are accessibl e
toit or wthin its possession.

(b) Sgn the Notice to Enpl oyees attached hereto. After its
translation by a Board agent into Spani sh and any other appropriate
| anguage(s), Respondent shall thereafter reproduce sufficient copies in
each | anguage for the purposes set forth herei nafter.

(c) Post copies of the attached Notice at conspi cuous

pl aces on its premses, the place of posting to be

19 ALRB Nb. 13 -7-



determned by the Regional Drector. The Notices shall renain posted for 60
consecuti ve days at each | ocation. Respondent shall exercise due care to
repl ace any Notice which has been altered, defaced, covered, or renoved.

(d) Mail copies of the attached notice in English, Spani sh
and any ot her appropriate |anguage(s) wthin 30 days after the date of
i ssuance of this Oder, to all enpl oyees enpl oyed at any tine by San
Joaguin Farmng Go. between July 1, 1991 and May 31, 1992, and to all
Respondent ' s enpl oyees enpl oyed between June 1, 1992 and August 1, 1992.

(e) Arange for a representative of Respondent or a Board
agent to read the attached Notice in English, Spanish and any ot her
appropriate | anguage(s) to the assenbl ed enpl oyees of Respondent on conpany
tine. The reading of the Notice shall be at such tines and pl aces as are
specified by the Regional Drector. Followng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nmay have concerning t he
Notice or their rights under the Act. The Regional Director shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this readi ng
and the questi on-and-answer peri od.

(f) Notify the Regional Drector inwiting, wthin 30
days after the date of the issuance of this Oder, of the steps that have
been taken to conply wth it. Uoon request of the Regional Drector,

Respondent shal | notify himor her

19 ALRB Nb. 13 - 8-



periodically thereafter in witing of what further steps have been
taken in conpliance with this Qder.

DATED  Septenber 22, 1993

BRICE J. JANAAN Chairnan

| VONNE RAMCS R CHARDSON Menber

LINDA A FR G Menber

19 ALRB No. 13 -9-



CASE SUMVARY

M CHAEL HAT FARM NG QQ 19 ALKB Nb. 13

(URAWY Case Nbs. 92- (& 28-M
92- & 29-M
92- C& 36- M
92- (& 37-M

Backgr ound

h March 2, 1993, Admnistrative Law Judge (ALJ) Arie Schoorl issued a

deci sion in which he found that Mchael Hat Fanni ng GConpany (Hat) viol ated
section 1153, subdivision (a) of the Agricultural Labor Relations Act (ALRA
by engagi ng in surveillance of enpl oyees engaged i n a denonstration outsi de
Hat's property. Wile the ALJ found that Hat had a right to phot ograph
those who were trespassing on his property, the taking of video and still

pi ctures of those on public property he found to be unlawful. The ALJ

di smssed nunerous ot her allegations, concluding that the evi dence was
insufficient to sustain them

Both the Lhited FarmVWrkers of Anerica, AFL-Q O (UAW and the General
Gounsel filed exceptions taking issue wth the ALJ's failure to find that
Hat was successor enpl oyer having an obligation to bargain wth the UFW
They filed no exceptions wth regard to his dismssal of the other

all Iegaj[i ons. Hat filed no exceptions to the finding of the surveillance
vi ol ati on.

Boar d Deci si on

The Agricultural Labor Relations Board (Board) affirned the ALJ's findings
of fact and concl usions of |aw and adopted his recormended order. However,
the Board found it necessary to provide several clarifications in the

anal ysis applied to the successorship issue. First, the Board held that it
was not necessary that the previous owner of the ranch have been a joint
enpl oyer wth the forner | and nanagenent conpany whi ch had hel d t he

bar gai ni ng obligation. Rather than exam ni ng whet her Hat had purchased or
otherw se assuned a |l egal interest fromthe predecessor enpl oyer, the Board
found it nore appropriate to examne who took over the function of the
predecessor. In this case, Hat both purchased the ownership interest in the
ranch and assuned the function of the | and managenent conpany by operating
the ranch hinself. Thus, the Board concl uded that the | ack of joint

enpl oyer status between the former owner and | and nanagenent conpany di d not
precl ude finding Hat to be a successor to the bargaining obligation. The
Board nonet hel ess affirned the ALJ's concl usion that under traditional
successorshi p principles Hat did not succeed to the bargai ning obligation.

The Board al so held that its decision in Hghland Ranch and San d enent e
Ranch Ltd. (1979) 5 ALRB No. 54 (affd. (1981) 29 Cal.3d 874), which nay be
read to stand for the proposition that successorship may be found under the
ALRA even w thout the hiring



of angjority of the former workforce, did not dispense wth the need for
sone substantial workforce continuity. Thus, the Board concluded that in
the instant case the |ack of any workforce continuity precludes finding Hat
to be a successor enpl oyer.

The Board al so found that some of the changes in operations relied on by
the ALJ in concluding that there was little or no continuity of operations
after Hat took over the ranch shoul d not be given nuch wei ght because their
ef fect on enpl oyees and their working conditions was not significant.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

19 ALRB No. 13 - 2-



NOT CE TO AGR QLTURAL EMPLOYEES

After a hearing at which all parties had an opportunity to present
evidence, the Agricultural Labor Rel ations Board (ALRB) has found that we,
Mchael Hat Farming Co., have violated the Agricultural Labor Rel ations
Act by engaging in surveillance of agricultural enpl oyees while they were
engaged in protected activity, in this instance, peaceful picketing. The
ALRB has ordered us not to interfere wth, restrain or coerce you, our
enpl oyees, in the exercise of rights guaranteed by the Agricultural Labor
Rel ations Act.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is the |awthat gives you and
all other farmworkers in California these rights:

1 To organi ze your sel ves;

2. Toform join or help a |abor organization or bargai ni ng
representative,

3. Tovote in a secret ballot election to decide whether you
want a union to represent you or to end such representation;

4. To bargain wth your enpl oyer about your wages and wor ki ng conditions
through a bargaining representative chosen by a najority of the
enpl oyees and certified by the Board;

5 To %ct together wth other workers to help and protect one anot her;
an
6. To decide not to do any of these things.

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

VE WLL NOT interfere wth, restrain, or coerce agricultural
enpl oyees in the exercise of their rights by engaging in surveillance of
enpl oyees engaged in protected activity.

DATED. M CHAEL HAT FARM NG GOMPANY

Representati ve Tirtle

If you have a question about your rights as farmworkers or about
this Notice, you nay contact any office of the Agricultural Labor
Rel ations Board. (nhe office is located at 711 North Gourt Street, Suite
H Visalia, Gaifornia 93291. The tel ephone nunber is (209) 627-0995.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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This case was heard before ne on Septenber 14, 15, 16, 18, 21,
22, 23 and 28, 1992 in Mdesto, CGalifornia. The conplaint issued on August
4, 1992, based on charges (92-CE28-M and 92-C&29-M) filed by the United
FarmVWrkers of Arerica, AFL-AQ O (hereafter called the UAW and dul y served
on the Mchael Hat Farmng Gonpany, a Sol e Proprietorship (hereafter called
Respondent). Respondent filed an answer on August 18, 1992. An anendnent
to the conpl aint issued on August 5, 1992. A second anended consol i dat ed
conpl ai nt issued Septenber 3, 1992, addi ng charges (92-CE36-M and 92- (&
37-M) whi ch had been duly served on the Respondent on July 21, 1992.

General ounsel, Respondent and the Charging Party were
represented at the hearing. General (ounsel and Respondent filed tinely
briefs after the close of the hearing. Uon the entire record i ncludi ng ny
observation of the wtnesses, and after considering the post-hearing briefs
submtted by General (ounsel and Respondent, | nake the foll ow ng findi ngs
of fact:

. Jurisdiction

Respondent has admtted inits answer that it is an agricultural
enpl oyer wthin the nmeaning of section 1140.4(c) of the Act, and the UFWis
a | abor organization wthin the nmeaning of section 1140.4 (f) of the Act.
| find that Gonrado Castillo, Pascual Mgjia, Carlos Avitia, Marcario
Fuentes, Juan Nla, Jose Jaquez, Jesus Martinez, Jose Rojas and two nephews
of the latter are agricultural enpl oyees wthin the neaning of section

1140. 4(b) of the Act.



Il. The Alleged Whfair Labor Practices

General Qounsel alleges that the UFWis the certified bargai ni ng
representati ve of Respondent's enpl oyees at Respondent's Gizzly Ranch in
S anislaus Gounty and, since June 15, 1992, Respondent has refused to
recogni ze or to neet wth it for the purposes of negotiating or di scussing
the terns of a collective bargai ning agreenent. General Gounsel further
all eges that since on or about June 15, 1992, Respondent has failed and
refused to hire the enpl oyees of the predecessor enpl oyer to their farner
posi ti ons because sai d enpl oyees joi ned or assisted the UFWor engaged in
other protected activities for the purposes of collective bargai ning or
other mnutual aid or protection. General (ounsel further alleges that
Respondent by its owner Mchael Hat assaulted an agricul tural enpl oyee in
the presence of other agricultural enpl oyees. General Gounsel further
al l eges that Respondent by its owner Mchael Hat threatened agricul tural
enpl oyees engaged i n a peaceful denonstration outside Respondent's prem ses
that he woul d kill any worker who woul d enter his property. General
QGounsel further alleges that Respondent by its owner Mchael Hat and a
person under his direction surveilled and vi deotaped agricul tural enpl oyees
engaged in a peaceful denonstration and then vi deotaped the |icense pl ates
of agricultural enpl oyees engaged in the denonstration. General ounsel
further alleges that Respondent, by a foreman, appropriated signs being
used by agricul tural enpl oyees engaged i n a peaceful denonstration outsi de

Respondent ' s prem ses.



General Qounsel alleges that by coomtting the acts descri bed
above Respondent had viol ated section 1152 and sections 1153(a), (c) and
(e) of the Act.

[11. Background

The Mchael Hat Farming Conpany is a sole
proprietorship owed by Mchael Hat and his wfe. Hat Farmng owns and
operates vineyards in the San Joaquin Valley in Kern, Madera, Mrced, San
Joaquin, Tulare and Stani sl aus counties, and al so owns and operates w ne
grape ranches in the coastal valley near King dty and Soledad.1

O June 1, 1992, Respondent purchased the Gizzly Ranch in
S anislaus Gounty (conprised of 2,800 acres of w ne grape vineyards) from
the John Hancock Mutual Life Insurance (. (hereafter called Hancock).

In 1984, Pal ona-H cknan, a general partnership, had purchased
the Gizzly Ranch and since 1987 it had contracted the operation of the
ranch to Pacific Cpast Farns.

The nenbers of this partnership were Hcknan-Geenfield, Inc.
and Hancock. Sonetinme between 1987 and June 1992 Hancock bought out
H cknman- G eenf ield and becane the sol e owner of the GQizzly Ranch.

S nce 1985, the San Joaquin Farming Go. (hereafter called San

Joaqui n) a | and nanagenent conpany, has operated the

J'Fiespondent pur chased and began operati ons on the San Joaqui n county
ranch (200 acres) in 1985, the Madera county ranch (2,600 acres) in 1988,
the Merced county ranch (710 acres) in 1989, the Kern county ranch (640
acres) in 1990 and the Tulare county ranch (320 acres) in 1991.



vineyards. Beginning in 1987 the owner Hcknan-Geenfield and | ater the
owner Hancock contracted Pacific Farns to operate the ranch. Pacific in
turn contracted the operations of the ranch to San Joaquin. San Joaqui n
continued to operate the Gizzly Ranch until June 1, 1992, when Respondent
pur chased and t ook possession of the property.

In 1975, the UFWwas certified as the excl usive bargai ni ng
representati ve of the bargaining unit. The certification identified the
enpl oyer as "Valley M neyards Services" a | and nanagenent conpany whi ch was
not the owner of the subject property. The certification identified the
bargaining unit as "all the agricultural enpl oyees of the Enpl oyer enpl oyed
at its Sanislaus Gounty prem ses."

S nce Septenber 1, 1985, San Joaquin had recogni zed the UFWas
the certified bargaining representative of its agricultural enpl oyees at the
Gizzly Ranch, and had signed and i npl enent ed successive col | ective
bar gai ni ng agreenents wth the UFWwhich were in effect from Septenber 1,
1985 to July 31, 1992. Wien Respondent took over the operations of the ranch
on June 1, 1992, the UFWrequested Respondent to honor the collective
bar gai ni ng agreenent of its predecessor. Respondent refused to do so
contending that its predecessor Hancock had no duty to bargain with the UFW
because the certification was confined to the | and nanagenent conpany, San
Joaguin. Respondent alleges that it is not bound by San Joaquin's
obligation to bargain wth the UFWsince it is not the successor to San
Joaguin since it has radically changed the operation of the ranch so

5



there is no continuity of |abor force or busi ness operations.
V.  FACTS

A Respondent's Refusal to Rehire Forner San Joaqui n Enpl oyees and to
Recogni ze the UFW

O June 1, 1992, Respondent's general manager Seve Sewart
began start up operations at the Qizzly Ranch. He was assi sted by
Respondent ' s nanagers Randy Mhl er and Jeff H gby. 2 Sewart transferred
four enpl oyees fromits other ranches and assigned themto work at the
Gizzly Ranch. 3

Al four had at |east a year experience working at other Hat
ranches performng duties of tractor drivers, irrigators etc. Sewart
described the transfers as pronotions since the four workers had been part -
ti ne enpl oyees for Respondent and now woul d be ful l-ti ne.

Sewart credibly testified that he sel ected the four enpl oyees
because they had exhi bited good working skills, had know edge of
Respondent's farmoperations, and were famliar wth the equi pnent utilized
at Respondent's ranches. Stewart also credibly testified that no one had
told himnot to hire forner San Joaqui n enpl oyees. In hiring enpl oyees for

ot her newy

28t eve Sewart was Respondent's general nanager. |In his supervisory
work i nvol ving Respondent’'s Gentral Vall ey ranches, he was assisted by
nanager s Randy Mbhl er and Randy Raney. A fourth nanager Jeff Hgby was in
charge of special projects. A the end of the start up period, Sewart
wll be the sol e manager of the Gizzly Ranch.

3SIGV\BI"[ selected the four enployees after consulting wth the
respective ranch managers. However Randy Mhler had suggested Sal vador
Millasenor to him Mchael Hat had no input wth respect to the sel ection
of the four enployees; he nerely instructed Sewart to proceed to hire
enpl oyees for the Gizzly Ranch.



pur chased ranches, Respondent has transferred enpl oyees fromits other
ranches. There was no col | ective bargai ning obligation outstanding at the
Madera, Merced or Kern ranches at the tine of Respondent's purchase. There
is no record evidence that such an agreenment was in effect at the Tulare or
San Joaqui n ranches.

O June 3, 1992, approxinately 100 of San Joaquin's forner
enpl oyees pi cket ed Respondent' s of fice carrying flags and signs whi ch read
"Mchael Hat here are your workers" , "V@ are ready to negotiate", and
"Mchael Hat we want our jobs". The group narched around the office
building from3:30 p.m to 4:00 p.m chanting about jobs. Respondent's
bookkeeper, Kathleen Sewart, Seve Sewart's wfe, was the only one present
inthe office. None of the picketing workers attenpted to enter the office
or talk wth Kathleen Sewart. A 4:00 p.m she cane out of the office,
| ocked the door, |ooked at the signs and the flags, and drove off in her
car.?

n June 4, 1992, the UFWnailed a letter addressed to the
Respondent in Escalon, Galifornia. In the letter Gesar Chavez, president of
the UFW nade a denmand on Respondent to bargai n asserting that Respondent
was the successor to San Joaquin Farmng Gonpany w th whomthe UFWhad a
coll ective bargaining contract. The letter was returned and was resent by
FAX and recei ved. by Respondent on June 25.

n or about June 15, 1992, Respondent's attorney Bruce Sarchet

had i nformed the UFWrepresentative Eren Barajas that he

4I<at hleen Sewart testified that she read one of the signs but coul d
only renenber the words "M chael Hat".



represented Respondent. n June 15, Sarchet and Barajas engaged in a

t el ephone conversation in whi ch Barajas nade a denand that Respondent
bargain wth the UFW Barajas al so requested enpl oynent for the forner San
Joaqui n enpl oyees, explaining that they forned a conpl ete work force, had
experi ence, were dependable, and were ready to start work at any tine. The
two al so di scussed a possi bl e vol untary access agreenent by which the UFW
woul d have organi zati onal access to the Gizzly Ranch.

O June 26, Barajas and Sarchet engaged in a second
conversation. Barajas once again requested that Respondent bargain wth
the UFW He al so asked Sarchet whether Respondent was going to hire the
forner San Joaquin workers. Sarchet replied that all positions at the
ranch had been filled. Barajas replied that he was prepared to file
charges agai nst Respondent for refusal to bargain and for discrimnating
agai nst the forner enpl oyees because of their union vote. A few hours
| ater the conversation was renewed. Sarchet inforned Baraj as that
Respondent did not feel that it was discrimnating agai nst the workers or
that it had a duty to bargain and therefor Barajas shoul d do what he had to
do. Respondent has not to this date agreed to bargain wth the UFWor has

hired any forner San Joaqui n enpl oyees. °

5uo to the end of the hearing, there was no evi dence that Respondent
had made any new hires.



B. Successor shi p

1. The Question of Wiether Respondent’'s Predecessor Vs a Joi nt Enpl oyer

Beginning in 1985, and up until Hat took over, San Joaquin
Farmng . exercised the overall nanagenent of the ranch. During this
period of tine, it had three successive coll ective bargai ni ng agreenents
wth the UFW None of the agreenents nentioned either Pacific or Hancock.
San Joaquin nade all the decisions as to the daily work assignnents, the
paynent of enpl oyee wages, the tinmes to irrigate, to spray etc.

A forner San Joaqui n enpl oyee, Pascual Mgjia, credibly testified
that he and his fell ow enpl oyees recei ved work instructions only from San
Joaqui n super Vi sors.

The owners, Pal ona-H cknan and subsequent|y Hancock, through the
internediary Pacific, paid San Joaguin on a fee acre basis. The operating
budget whi ch included | abor costs and estinates of operating costs was to
be approved by the owners on a quarterly basis. San Joaquin exerci sed
supervision of the care and cultivation of the crops and furnished all
materials, supplies, and equi pnent (not supplied by owers). San Joaqui n
could only resol ve | abor disputes with approval of the owners.

The agreenents between the owners and Pacific and between San
Joaqui n and Pacific were virtually identical —the owners contracting wth
Pacific to provide certain services at a fee per acre basis and Pacific in
turn contracting wth San Joaquin to provide the services that Pacific was

to render the owners and al so on a fee per acre basis.



2. ontinuity of Wrk Force and Busi ness (perati ons

The GQizzly Ranch has 2,800 acres of w ne grape vines. The
varieties are French (ol onbard, Chenin B anc, Ml vasi a B anca, Ruby
Cabernet, Barbera Sangeovese and Chardonnay. During the years before
Respondent bought the Gizzly Ranch, all of the grapes had been sold to
Gllo. 1n 1992, Respondent sold the grapes to various w neries including
@l lo, Franzia, Paul Masson, Heubl ein and Canani agua.

In 1991, the San Joaquin Farmng Gonpany enpl oyed hundreds of
agricultural enployees to performa variety of farmtasks. 6 Respondent has
not hired any of these forner workers or supervisors. It has reduced the
nunber of year round workers to four and plans to hire four part-tine
enpl oyees in each crop year as needed. " In order to nake such a reduction
in the nunber of enpl oyees, Respondent has contracted wth a custom
harvester the harvesting of the grapes, has nade substantial changes inits
cultural practices and furthernore has nade inprovenents in the irrigation
systemand equi pnent nmanagenent. Furthernore enpl oyee wages and benefits

are substantially different.

6San Joaqui n hired over approxi mately 500 enpl oyees to hand harvest
In the nonths of August and Septenber. |t enpl oyed approxi natel y 165
enpl oyees in January and February during the pruning and tying season. It
enpl oyed about 40 enpl oyees during the suckering season frommd April to
md My. In other nonths the nunber of enpl oyees woul d di mnish to ten.

7Fiespondent plans to hire four part-tine enpl oyees to do the
suckering and hose repair work.
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(a) Qiltural Practices

(i) Harvesting

Previous to Respondent's takeover of the Gizzly Ranch, San
Joaqui n harvested the grapes by hand and by nachines. In 1991, it enpl oyed
approxi matel y 500 agricultural enployees in the harvest. In 1992,
Respondent contracted wth a customharvester Farrior, to harvest the entire
crop wth machines. Farrior acconplished the task wth 30 enpl oyees.

In 1992, Respondent utilized | eased nachi ne harvesters and its
own enpl oyees to harvest the grapes at its other ranches in the Gentral
Valley. Hat credibly testified that he contracted wth Farrior to harvest
at Qizzly because it was the only source in Galifornia of harvesting
nachi nes that coul d safely harvest grapes on undul ating terrain. Qizzly
vi neyards have sl opes while the other ranches' vineyards are on flat ground.

Due to the wdening of the roads by Hat, the | oadi ng of the
trucks can now be carried out at any road at the ranch.

Wth nachi ne harvesting, the anount of nachi nery and the nunber
of workers has been reduced. Respondent has been abl e to di spense w th nuch
of the equiprment that had previously been required. There is no further
need for fork lifts wth fork lift drivers, weighing nachines wth scal e
nasters, and pi cki ng knives for tubs for hand harvesters etc.

In 1992, Respondent nachine harvested at all of its other
ranches, utilizing | eased harvesting nachi nes and enpl oying its own work

f or ce.
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(it) Pruning

San Joaquin utilized hand pruning net hods on the ranch, cane
pruni ng on 400 acres of vines and spur pruning on the renai ni ng 2, 400
acres. S x crews of 25 workers were enpl oyed for this task which |asted
for two m)nths.8

This crop year, Respondent w || nachine prune the grape vines at
the GQizzly Ranch. This nethod will take two enpl oyees approxi mately 3|
nonths to conplete. It wll be acconplished by attaching a Ki ngsburg
Qul tivator cane cutter to the front hitch of the tractor and driving the
tractor along the rows wth the cane cutter operating. Each tractor wl
have either a disc or a nower attached to its rear. Thus two operations
w Il be acconplished wth one pass.

Seve Sewart credibly testified that he had decided to utilize
nachi ne pruni ng because he had determned that it woul d substantially
increase the grape yield. He based his opinion on the two year results of
experinments that he carried out at Respondent's Mdera ranch and his
observation of the results of such machine pruning at 1,500 acres of
vineyards in the sane vicinity over a three year period. Respondent pl ans
to nachine prune at the Madera and Tul are ranches for the 1993 crop year.

(iti) Tying

Each year, San Joaquin Farmng enpl oyed six crews of fifteen

workers to tie the branches of young vines so that they woul d grow out on

the wres at the correct height for harvesting.

8I—and pruning calls for the skillful selection of certain parts of a
vi ne whi ch shoul d be pruned.
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The process | asted two weeks.

This crop year Respondent will not tie the vines except those
new suckers being trained onto the wres. Tying vines is uncommon practice
at Hat's ranches because once a vine grows to a certain size there is no
need totieit every year. This year there wll be a mninumof tying at the
Gizzly Ranch and Hat's ot her ranches because the vines are fully natured.

(iv) Suckering

Every year San Joaqui n enpl oyed six crews of 15
workers each to sucker the entire vineyard. Suckering began the mddl e of
April and ended in the mddl e of My.

Respondent does not sucker the vines every year at its various
ranches because the need of this operation depends on the age of the
vineyard, the type of grape variety and the anount of growth that had
occurred during the year. In this crop year, Respondent plans to enpl oy
only four workers to sucker at the GQizzly Ranch over a period of several
nont hs.

(v) Sake Repair

Each year San Joagui n enpl oyed two crews of ten workers each
to repair broken stakes in the vineyards. This operation woul d | ast
three to four weeks.

Hat Farming plans eventual ly to repl ace both wooden and netal
stakes wth heavy duty T125 netal stakes. These stakes w || sel dom be
broken by a nmachine harvester. Initially Respondent wll replace the
broken ones and plans to repl ace the renai ni ng ones on an as-needed basi s.

Respondent plans to repl ace 10, 752, 000 feet of
13



trellis wre. It is not known whet her Respondent or an i ndependent
contractor wll performsuch work. Respondent plans to have both the stake
repair and trellis wre installation done during the dormancy season whi ch
is fromNovenber to Mrch.

(vi) Spraying

The San Joaqui n enpl oyees did not performthe
operations of spraying herbicides and i nsecti ci des.

Respondent' s tractor drivers performthe sprayi ng operation by
driving the tractor along the rows with the sprayer attached to the
tractor. Respondent utilizes the sane spraying nethod at its other
r anches.

(vii) Irrigation

The old irrigation systemconsisted of well punps, a reservoir,
an electric control panel, water neters, nine reservoir punps, 18 booster
punps, 18 large pressure regul ator val ves, and hundreds of field val ves
each wth its own screen filter. Qnce the water reached the fields it
woul d flow out onto the ground through the field val ves, hoses and finally
the emtters.

Querall the irrigation systemwas inefficient and requi red many
nman hours of work to keep it operating. The reservoir bred al gae whi ch
required chlorine control wth daily nonitoring, quarterly changes of
chlorine tanks and a yearly overhaul .

The punps and val ves had to be checked daily or weekly for oil
| evel s and cl ogged screens to assure proper functioning. iy tw of the
nine waters neters were operabl e.
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The el ectrical panel device had not been in use and therefore the individual
field val ves had been manual |y operated so as to turn the water on and of f
inthe fields.

The drip emtters were defective in that they would easily clog
and had no pressure adj usti ng nechanism Therefore, sone areas woul d
recei ve no water while others woul d recei ve an excessive anount. Mreover,
it was difficult to | ocate |eaks.

Respondent has installed a revised irrigation systemat the
Qizzly Ranch. The reservoir has been elimnated so there is no need for
the chl ori ne system

A booster punp draws the water fromthe well and pressurizes it.
The booster punp calls for a mnimumof naintenance i.e. turn a grease cup
once a year. The water then flows through a single pressure regul ator val ve
and screen filters. An automatic nechani smflushes the screen filters. The
systemis of |ow naintenance. Mster shut off val ves have been install ed so
the water can be turned on and off in |arge bl ocks.

An i ndependent contractor Cal Vst Rain repl aced 18,000 ol d
emtters wth new Netafi mpressure conpensating emtters in June and July
1992. Respondent plans to have Cal Vést Rain replace the renaining old
emtters wth these new ones before the end of the year. The pressure
conpensating emtters wll do anay wth the probl ens of over watering and
thus reduce the incidence of abundant weed growth and nud bogs.

Inthe future, it wll be relatively easy for
Respondent ' s enpl oyees to check on hose | eaks. Respondent has had an
I ndependent contractor install 16,000 end posts in June

15



and July 1992.°

The drip hoses are attached to the end posts wth an emtter
added at the end of the hose so that if there is a | eak sonewhere al ong the
line, the ground underneath the end emtter wll be dry.

Respondent has nodified and i nproved the irrigation systens at
its ranches in Madera, Merced, and Kern ranches in a simlar nmanner as at
the Gizzly Ranch. 10 Larry Isheimof Cal Vst Rain has designed and
installed the newirrigation systens at the three ranches.

(b) Equi pnent

San Joaquin Farmng used a w de variety of
agricul tural equipnent of different makes and nodel s. There were ei ght
pi ckups, six four-wheel ers, seven radios and five utility trailers. It
rented five open air Kubota tractors that were not equi pped wth front
three point hitches. Mreover, San Joaquin used sone tractors that were 20
and 30 years old. During the harvest, San Joaquin rented 90 srmall field
tractors to pull the picking gondolas. A |arge anount of specialized
equi pnent was used in the hand harvest operations including 90 picking

gondol as, three platformscal es, nore than 400 pi cki ng gondol as,

9Raspondent pl ans to have an i ndependent contractor finish installing
end posts throughout the ranch. Respondent had an i ndependent contractor
paint the 16,000 end posts white and nunber them There were | ess than 100
end posts at the Gizzly Ranch at the tine Respondent took over.

10F‘iespondent has not yet installed a new irrigation systemat its
Tul are Ranch, although Larry |shei mhas al ready designed one.

16



800 pi cki ng kni ves and ei ght bin dunpers. Thousands of spare parts were
needed due to the wde variety of equipnent.

As Respondent had done at its other Central
Valley vineyards, it replaced virtually all equi prent when it took over
operations of the Gizzly Ranch. The nunerous pieces of equi pnent |eft by
San Joaquin were, wth a few mnor exceptions, junked or sold.

Respondent uses virtually the sane equi prent at all its ranches.
Atypical exanple are the tractors. Respondent rents themfromthe sane
conpany on a two year |ease. The sane nake and nodel is used at all siXx
Central Valley ranches. Each tractor is equipped wth the sane accessori es.

Each of Respondent’ s ranches uses the sane nake and nodel of
equi pnent: four wheelers, fork lifts, sprayers, sulfur dusters, wel ders,
portabl e air conpressors, steamcleaners, service trailers, highway
trailers, scrapers, discs, etc.

Because of the standardi zati on of equi pnent, Respondent deal s
wth only about 100 spare parts and thus is able to carry a conpl ete supply
at mninumcost; whereas, San Joaquin wth its wde variety of equi pnent
frequently had to send out for spare parts.

(c) Ghanging Gonfiguration of the Land

As with its other vineyards, Respondent changed the
configuration of the land to nake it suitable for nachine harvesting. Al
of the roads were w dened by renoving vines to permt nachi ne harvesti ng,

and t housands of vines were renoved at
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other locations to facilitate the use of the nachi ne
har vest er. 11
The Respondent al so graded and terraced the rows

bet ween the vines so the nachi ne harvesters can operate safely on hilly

terrain.

(d) Vdges and Benefits

San Joaqui n had a col | ective bargai ning agreenent wth the UFW
whi ch covered the wages and benefits. There were 10 job categories each
one Wth its own wage rate. Mreover, the contract provided for piece
rates for harvesting, pruning and tying. GCertain San Joaqui n enpl oyees
were eligible for health, dental, and |ife insurance benefits. The
contract also provided for vacation pay, jury duty, and bereavenent | eave.

Respondent pays approxi natel y the same wages and provi des
the sane benefits at all its ranches, including the Qizzly Ranch.
Respondent ' s enpl oyees at the latter ranch recei ve two weeks vacati on
pay per year but no other fringe benefits.

(e) Supervisors

San Joaqui n enpl oyed one general nanager and two
supervisors year around. They inparted the daily instructions to the San
Joaqui n enpl oyees. None of these supervisors were hired by the Respondent.

Wth nore work done by nachi nes, fewer enpl oyees are needed;

and wth fewer enpl oyees, the need for supervisors has

“I'n mid June 1992 Respondent contracted an i ndependent
contractor to renove the vines.
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| i kew se di mni shed.

Respondent ' s ranch manager, Steve Stewart, assisted by three
ot her managers, nanages the Gizzly Ranch along wth five other Hat Farm ng
ranches in the CGentral Valley. Wen a nanager is not present, one of the
four pernmanent enpl oyees takes his place and operates as a working forenan.

C Qher Aleged Wnfair Labor Practices

1. Aleged Surveillance, Threat and Assaul t

Qre norning in July 1992, seven fornmer San Joaqui n enpl oyees12
gathered at a road entrance to Respondent's Gizzly Ranch carryi ng signs
reading: "V@ are ready for negotiations", "Mchael Hat here are your
workers”, and "Mchael Hat we want our jobs".

Previ ousl y, Respondent had painted a red Iine al ong the edge of
its property, approxinately 25 feet fromthe fence which ran parallel to

the public roadway (Lake Road). 13

“Conrado Gastillo credibl y testified that there were seven enpl oyees
picketing and identified themas Juan N la, Jose Jaquez, Jesus Marti nez,
Jose Roj as, two nephews of the latter and hinsel f.

13I n early June, there had been a nunber of denonstrations in the
vicinity of the gate at Respondent’ s Lake Road entrance, during whi ch sone
of the denonstrators encroached on Respondent’ s property. Respondent
contacted the Sanislaus Public Wirks Departnent to find out exactly where
the ranch property limts were inrelationto the public road. The
S ani sl aus Public Wrks Departnent advised Hgby that the Iine ran
approxi matel y 50 feet fromthe fence and ten feet fromthe road. So there
was a | arge space between the ranch's fence and the public road.

Respondent proceeded to paint a red line to indicate where Respondent's
property ended. At Hgby's request, three deputy sheriffs cane to the
ranch and net H gby and the workers at the ranch gate. A Spani sh speaki ng
deputy expl ained in Spanish to the 16 workers present what the |ine
signified. Forner San Joaquin workers, Mgjia, Fuentes, Avitia and Nla
were anong those present.

19



Mchael Hat and Seve Sewart arrived at the picketing site in
Hat's Bronco and parked inside the entrance gate. They got out of the
vehicle wth Hat carrying a video canera and SSewart a Pol aroi d canera.
They approached the workers. Two of them(one was Juan Nla) were on
private property and Nla' s red pickup truck was straddling the red |ine. 14
The other five were on public property. Hat asked the two workers to get
behind the red line and to nove the red pi ckup. 15 Nei ther of the 2
responded. Hat repeated his request 5 or 6 tines in a conversational tone
wi thout any reaction fromthe workers. He then video recorded the |icense
pl ates of the parked cars, the signs, and the faces of the seven workers.
In doing so, he cane wthin 3 feet of the workers. Stewart phot ographed
the red pi ckup. 16

Gonrad Gastillo suggested to Juan Nla that he put his signin
front of the video canera and he did, comng wthin six inches of Hat's
face. Hat pushed the sign anay wth his |eft hand, and Nla jerked the

sign back. The sign broke and fell to

14 The workers had parked their other notor vehicles, which were 3 or
4 in nunber, on public property.

Peastillo credi bly testified that there was gravel and sand on the
red line and so it was not easy to detect and that Hat kicked the gravel
and sand aside and it appeared that the red pi ckup was two feet over the
['ine.

16Raspondent contends that the pickup was bl ocking the gate entrance.
Snce Nla' s pickup was between two and eight feet inside the red |ine and
it was 50 feet fromthe red Iine to the entrance it is difficult to believe
that the red pi ckup was bl ocki ng the entrance.
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t he ground. Y Nla got into the red pickup, started it, raced the notor,
spun the tires and noved it 8 feet across the red Iine onto public property.

Sewart joined Gastill 0'® outsi de the gate and tol d hi mthat
there was a right way and a wong way to do things and that "we" want to do
things the right way. GCastillo replied, "Yes | know'. Afewmnutes |ater,
Hat joined the conversation and said to Gastillo that he, Gastillo, knew
what the rules were. Hat went on to explain the necessity for such rules as
he poi nted out that someone comng on the ranch coul d be poi soned by
pesticide spray, a car could go into a ditch, or atractor mght cone off a
hill and kill soneone.

Castillo replied that he had worked for twenty years on the
ranch and no such accidents had occurred. Hat answered that after only 3 to
4 weeks on the ranch he had a dent in his Bronco and that he could fix that
but he could not fix it if someone got killed.

Castillo began to ask questions about changes in the ranch
operations especially the irrigation system In response Hat and St ewart
took Gastillo on a 45 mnute tour of the ranch. Castillo asked for

enpl oynent but was told that there were no

17The signs consisted of a stick of wood (a piece of |ath) 46 inches
long, 1J inch wide and %inch thick. The words were printed on thin
cardboard whi ch was attached to the stick wth stapl es.

18 Incidental |y Gastillo had been president of the UFWranch commttee

for a few years.
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openings at that tine but when there was he coul d apply. 195 The

Hags and S gn | nci dent

In the mdd e of July 1992, Marcario Fuentes, a forner enpl oyee
of San Joaquin Farming (o., picketed wth two other former San Joaqui n
enpl oyees at the entrance to Respondent’' s property adj oi ni ng Lake Road.
The three were carrying the signs described above. They placed two UFW
flags and one signin a hole on the entrance gate posts. Sonetine |ater,
an indi vidual who Fuentes believed to be named "Randy", cane al ong and
renoved the three itens. Fuentes said to him "Hey, sir give ne ny signs.
This is mne." Randy replied, "No, get out of here, Mexican."

Randy returned ten mnutes later. Andres, a UPWrepresentati ve,
arrived and Fuentes and his two fellow picketers told hi mwhat had
happened. Andres tal ked to Randy and he returned the sign and flags to
Fuentes and his two conpani ons. Fuentes testified that he knewthat the red
line defined the limts of Respondent's private property and public

property and that the gate posts, in question, were on private property.

19Casti 1o testified that Hat said to himthat "I can kill a person
that cones on ny property.” Athough Castillo was a credible wtness |
discredit his testinony on this point and the reason | do so is that |
believe that Gastillo' s understanding of the English language is |imted.
Hat coul d have easily said "Anyone who cones on ny property can be killed"
and Gastillo coul d have understood hearing what he had testified to.
Moreover Castillo admtted that his English is very poor and that he did
not renenber exactly the words of the alleged death threat.
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ANALYS S AND GONCLUSI ON A

Successor shi p

General Gounsel argues that Respondent is a. successor because
its predecessor Hancock was a joint enpl oyer along wth San Joaqui n and
because the changes that it wought at the GQizzly Ranch did not alter the
essential nature of the business which was and still is the cultivation and
harvesti ng of w ne grapes.

Inthe alternative General Gounsel argues that,
according to current ALRB decisions, it is not necessary to prove that
Hancock was a joint enpl oyer with San Joaqui n. Successorshi p can be found
solely by proving that the changes nade by the new owner did not alter the
basi c rel ati onshi p between the workers and the enpl oyer. General GCounsel
bases this latter argunent by citing the Board' s decision in R vcom
Gor por ati on. 20

Respondent deni es that Hancock was a joi nt enpl oyer and
therefore if its predecessor Hancock was not bound by the UFWcertification
Respondent is not bound by it either. Furthernore, Respondent contends that
General Qounsel is wong in arguing that the Board s holding in R vcom
el imnates the requirenent of joint enployership to sustain a Successor ship.

Respondent further argues that even assumng General Qounsel is
correct and R vcomdoes anway wth the necessity of joint enpl oyership,

Respondent does not succeed to the bargai ni ng

“’R vcom Qor poration (1979) 5 ALRB No. 55 aff'd R vcom
Gorporation v. ALRB (1983) 34 CGal 3d 743.
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obligation since the continuity and simlarity of the worki ng and busi ness
condi ti ons have radical | y changed.

1. The Question of Joi nt Epl oyership

The first question to be answered i s whet her
Respondent ' s predecessor Hancock was a joint enpl oyer wth San Joaqui n. 21
A joint enployer relationship exists where two ot herw se separat e
busi nesses nai ntain a conmon | abor policy. In Axdrews D stribution Conpany

Inc, (1988) 14 ALRB No. 19 the Board stated "The focus of a joint enpl oyer

claimis whether two or nore separate business entities 'co-determne the
essential terns and conditions of enpl oynent of the enpl oyees in question. "
General ounsel bases its argunent that Hancock was a j oi nt
enpl oyer by pointing out San Joaquin's limtations such as: no special i zed
equi pnent provided, no ownership in the land, no role in narketing the
crop, no profit for the crop, no outlays of noney above that whi ch had been
pre-approved w thout approval by Hancock, no resol ution of |abor di sputes
W t hout approval by Hancock, no signing of collective bargai ning agreenents
w thout prior approval, etc.
However, farm nanagenent contracts between San Joaqui n and
Paci fic and between Pacific and Hancock denonstrate that the parties
intended that San Joaqui n woul d be an i ndependent | and nanager wth

absolute authority in directing the day to day |abor rel ati ons.

21The focus of a joint enpl oyer claimis whether two or nore separate
busi ness entities "co-determne" the essential terns and conditions of
enpl oynent of the enpl oyees in question. See, Andrews D stribution Gonpany
Inc. (1988) 14 ALRB No. 19
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General Qounsel''s assertions are not true concerning San
Joaqui n" s nanagenent of |abor relations. According to the agreenents the
limtations on San Joaquin's authority in labor relations are the
follow ng: "Mmnager (San Joaquin) shall immediately inform Gonpany
(Pacific) of any facts whi ch reasonabl y cause Manager to anticipate a
| abor di spute. Manager shall keep Gonpany currently inforned of the
progress of any such | abor dispute.” "Manager shall have no right to nake
any agreenent on behal f of the CGonpany or binding on Gonpany unl ess he has
obtai ned the prior witten consent of onpany." "Mnager shal | furnish all
| abor and supervision and, to the extent not provided for by the Conpany,
furnish all nmaterials, supplies, and equi pnent necessary to performthe
servi ces under this agreenent." "Mnager shall do and performall acts
and services reasonably necessary to farmthe property in accordance wth
good agricultural practices. . .including wthout limtation, the planting,
replanting, irrigation, tilling, disking, pest nanagenent, week control,
harvesting, and transportation of crops and crop products.” See Joint
Bxhibit 10.
Taken as a whol e, this language indicates that San , Joaquin
woul d be in charge of negotiations wth the enpl oyees or a uni on over wages,
hours and worki ng conditions and the owner's role would be limted to
approvi ng or di sapproving of any agreenent so reached.
Moreover, a forner San Joaqui n forenan, Pascual Mgjia credibly
testified that the only persons who gave hi morders were San Joaqui n
super vi sor s.
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Uhder the nanagenent agreenents, the rol e of Hancock was to
revi ew San Joaqui n’s operating budget, reinburse expenses and approve | arge
scale projects that had little to do wth labor relations. General
Qounsel ' s assertions that San Joaquin did not own the land, or profit from
the sale of the crop, or market the crop are all beside the point.
Incidental |y, according to the agreenent, San Joaquin's services included
assi sting and counsel ing the ower on the sale of the crop.

In viewof the foregoing, | find that San Joaquin was solely in
charge of daily labor relations.

In Linonei ra Gonpany (1981) 7 ALRB Nb. 23 the Board had before

it the question of whether two agricultural enpl oyers each had a bargai ni ng
obligation wth the UFW Linonei ra was a | and nanagenent conpany whi ch
har vest ed and packed | enons, oranges, grapefruit and avocados for two
growers. The union had been certified as the excl usive bargai ni ng agent of
the Linoneira' s agricultural enpl oyees. Wien the two growers termnated
their individual contracts wth Linoneira the union sought to inpose the
bar gai ni ng obl i gation on each of them

The Board refused to do so. Neither grower directly
participated in contract negotiations wth the Lhion. Neither recruited,
enpl oyed, housed, fed, supervised, or paid the harvesting workers. There
was no common | abor relations policy. Based on these facts, the growers had
no bargai ning obligation wth the UFW

In viewof the foregoing, | find that Hancock, the owner of the
| and and Hat's predecessor, was not a joint enpl oyer
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wth San Joaquin. That being so, Hat did not inherit an obligation to
recogni ze or bargain the UFW

2. Gontinuity of Wrk Force and/ or Busi ness (perations

General Qounsel and the UFWargue that according to the Board
decision in Rvcom the Board shoul d neverthel ess find Respondent to be a
successor to San Joaquin's bargai ning obligation because the facts of the
R vcomcase are simlar to those in the instant case. There the prior
property owner, PIC Realty Gonpany, contracted a | and managenent conpany,
National Property Managenent systens, Inc. (NWS) to assune responsibility
to farmthe agricultural property. NWS had a bargai ning obligation wth
the AW P Csold the property to Parashi ps Builders, who i mmedi ately sold
the property to Newport Properties, Inc. Newport |eased the [and to R vcom
which, in turn, contracted wth a | and nmanagenent conpany ("Triple M) to
operate the ranch. Even though there was no finding that PIC and NWS were
joint enployers the Board found that R vcomwas a successor to NWS s
bar gai ning obligation due to the continuity of the work force and ot her
factors. The General Qounsel and the UWFWtherefor contend that the R vcom
deci sion stands for the proposition that there is no need for a predecessor
owler and a | and managenent conpany to be joint enployers for a successor
owner to inherit the bargai ning obligation of the | and managenent conpany.
Al that is necessary is a finding that the normal successorship tests of
"“continuity of the work force and busi ness operations" be satisfied.

Respondent di sagrees and points out that the issue was
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never really considered in Rvcom Respondent asserts that there are
nunerous California cases holding that if a court opinion did not discuss,
anal yze or address a particular legal issue, the court opinion cannot be

given stare decisis effect as to that issue. 2 | have revieved the R vcom

ALRB and Suprene Gourt decision and find that there is no nention of the
question of whether PIC and MPNS were joi nt enpl oyers.

Because this nmatter can be di sposed of on the basis of
traditional successorship principles, wthout the necessity of reaching the
joint enployer issue there is no need to address those argunents.

According to NLRB precedent, the factors to be considered in
det ermni ng successorship are the follow ng: continuity of work force,
continuity of business operations, simlarity of plant and equi pnent,
simlarity of products, and simlarity of working conditions. The nost
inportant factor for the NNRBis the continuity of the work force i.e.
whether a najority of the new enpl oyer's enpl oyees were fornerly enpl oyed
by the previ ous enployer. See WlliamJ. Burns Int'l Detective Agency V.
N.RB, 441 F2d 911, 77 LRRM 2081 (CA 2, 1971) aff'd sub nom Burns Int'|
Sec. Servs. v. NLRB, 406 US 272, 80 LRRM 2225 (1972).

However in San denente Ranch Ltd. (1979) 5 AARB No. 54 the

Board concl uded that gi ven the unusual characteristics of

22Lubetsky v. Friedman (1991) 228 Cal. App. 3d 35, Departnent of
Justice v. Wrknmen's Gonpensation Appeal s Board (1989) 213 Cal, App. 3d
194, Peopl e v. Lonergan (1990) 219 Cal . App. 3d 82.
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agricul tural ownership patterns and the agricul tural |abor force® an

appr oach to successorshi p which examnes factors in addition to the
continuity of the work force is nost appropriate. The Board went on to say
that undue enphasis on the continuity of the work force factor at the
expense of other relevant factors woul d render the inportant protection
provi ded agricul tural enpl oyees by the successorshi p principle al nost
entirely ineffective. The Suprene Gourt in San denente Ranch Ltd, v. ALRB
(1981) 29 Cal 3d. 874, affirned the Board' s decision in respect to the over

enphasis of the work force factor. Wth this ruling in mnd, | shall
proceed to eval uate the various factors.

In the instant case there has been no continuity of work
force since Respondent did not hire any of the predecessors'
supervisors nor any of its enpl oyees.

General Qounsel alleges that the continuity of the work force,
nust be presuned since Respondent refused to hire any forner San Joaquin
enpl oyee because of their union affiliation. It is well established that if
a successor enpl oyer refuses to hire enpl oyees because of their union
activities or affiliation, continuity of work force shall be presuned. See

Babbi tt Engi neering & Machinery v  ALRB (1984) 152 Gal . App. 3d 310, R vcom

supr a.

In support of this allegation, General (ounsel contends

2n Hghland Ranches, 5 ALRB No. 54 (1979) aff'd H ghl and Ranch v.
ALRB (1981) 29 Cal 3d 848, the Board pointed out that there is a fluid
nobi | e labor pool in CGalifornia agriculture and consequently there is a high
turnover in nost of the work forces of agricultural enployers in Galifornia.
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that Respondent refused to consider San Joaquin's forner enpl oyees for hire
inthe past and in the future. However, General Gounsel has failed to

of fer any substantial proof to support such allegation, while Respondent
has present ed convi nci ng evi dence that Respondent's hiring practice was
determned for genuine business reasons. In the last 5 years, every tine
Respondent has taken over the operation of a newy purchased ranch it has
followed the sane practice. It has transferred enpl oyees fromits ol d
ranches to the newone. There is a sound business reason for doi ng so.
Snce all the cultural practices, equipnent, and work assignnents are
standardi zed a newy transferred enpl oyee can i nmedi ately begin to carry
out his duties without any additional training. Mreover, Respondent has
reliabl e know edge that the transferred enpl oyee is an efficient and

dedi cated worker. In the instant case, the enpl oyees transferred to the
Gizzly Ranch had between one and two years experience working at
Respondent ' s ranches. Furthernore, Respondent's general nanager S eve
Sewart credibly testified that he transferred the four enpl oyees to the
Gizzly Ranch because they had exhi bited good working skills, were

know edgeabl e of Respondent’'s nethod of operations, and were very famliar
wth the use of all the equi prent.

Incidental ly, there is uncontradicted evidence that there were
no col | ective bargai ning obligations outstanding at the Madera, Merced or
Kern ranches when Respondent took over. There i s no evi dence whet her such
an obligation existed at the Tulare and San Joaqui n ranches. Respondent
carried out virtually

30



the sane changes at the Qizzly Ranch as it did at Madera, Merced and Kern
ranches, where there was no outstandi ng bargai ning obligation. Therefore
it can be safely inferred that the changes so wought at Gizzly responded
to legitinate busi ness reasons and not to uni on ani nus.

General Qounsel contends, that fromthe very nonent that Hat
| earned that the UFWhad a col | ective bargai ning agreenent wth San
Joaqui n, he knew that he could not and woul d not hire any of its enpl oyees
because to do so woul d have pl aced himin the situation he faced i n M chael

Hat (1991) 17 ALRB Nb. 2 Mchael Hat v. ALRB (1992) 4 Gal.App.4th 1037.%

According to General (ounsel, Hat rmade any and all attenpts to nmake

application for hire futile. 25 General Gounsel nai ntai ns that

# In that case, Mchael Hat was found to have failed and refused to
bargain in good faith wth the UFWand to honor the terns and conditions of
a contract. The Board based its decision on its finding that Hat was a
successor. General (ounsel argues that due to his experience in this case,
Hat becanme aware that in purchasing a ranch with an outstandi ng bargai ni ng
obligation, he mght fall heir to a duty to bargain wth a union if certain
condi tions occurred.

25Cia\ner al Qounsel inits post-hearing brief does not el aborate about
how Hat nade it futile for former San Joaqui n enpl oyees to apply for work.
Respondent had hired its full conpl enent of enpl oyees i.e. the four
transfers 2 to 3 weeks before it took over the Gizzly Ranch or before the
100 enpl oyees denonstrated for their jobs on June 3. The WFW
representati ve Efren Baraj as requested work for the forner San Joaquin
enpl oyees in the mddl e of June but Respondent did not have any job
openings at that tine. Respondent wll have job openings for 4 seasonal
enpl oyees in the future. General (ounsel states inits brief that "there
shoul d be no dispute that the request for enpl oynent has been nmade and t hat
is has been denied.” It is true that Respondent refused the UFWrequest for
enpl oynent. Sarchet inforned Barajas the reason not to hire was that
Respondent had al ready hired sufficient workers and consequently there were
no openi ngs. Respondent’'s position has been that if a former San Joaqui n
wor ker applies for work on an individual basis he or she
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such a notive should be inferred fromthat fact that Respondent had
previously been found to have coomtted an unfair |abor practice in 17 ALRB
No. 2 and was ordered to bargain wth the UFW and therefore Hat, in order
to avoi d such an unpl easant experience, was notivated to "ni p" the oncom ng
union problens "in the bud'. However, there is scant record evi dence26 to
support such an inference and there i s abundant record evi dence to di spel
it.

In NLRB cases dealing with discrimnation due to union
activities there are two approaches. ne was devel oped by the NNRB in

Wight Line, Inc (1980) 251 NLRB 1082, whereby the General Gounsel

establ i shes a prina facie case that union activity was the notivation in
the enpl oyer's decision, the burden shifts to the enpl oyer to showthat the
deci si on woul d have been the sane even if there were an absence of
protected activity. The second approach as set forth in Geat Dane
Trailers (1967) 388 US 26. The question is whether the particul ar

conduct is inherently destructive of enpl oyees'

w Il be considered on their individual nerits the sane way as any other job
appl i cant woul d be consi dered. Wien forner San Joaqui n enpl oyee Gonrad
Castill o requested enpl oynent, Hat told himto apply when there was an
openi ng.

26Ganeral Qounsel argues that the fact that Hat feigned | ack of
know edge of the UFWs presence "l eads to the concl usion that he has
engaged in sonething other than a routine inpl enentati on of a standardi zed
systemwhich has as its primary result the reduction of the work force to a
mnimal nunber.” Nbo such inference can be drawn fromsuch "fei gning" since
Hat carried out the sane steps at the take over of his other ranches and
tﬂere IS no evidence what soever that there was a uni on presence at any of
t hem
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rights. To avoid an adverse finding the enpl oyer nust denonstrate that a
"legitinmate and substantial " business related justification for the conduct
wll be sufficient to negate any inference or finding of a discrimnatory
noti ve.

Inthe instant case, it is evident that no natter which of the
two tests is applied the business justification for Hat's hiring decisions

are overwhel mngly convincing. Frst, under Wight Line, supra, there is

anpl e proof that the decision to transfer existing enpl oyees woul d have been
nade even if San Joaqui n had no bargai ning obligation. Secondy under the
"inherently destructive" analysis, there are conpelling, legitinmate and
substantial busi ness reasons for naki ng such hiring deci sions.

In viewof the foregoing, | find that there was no continuity of
the work force nor can one be presuned. A though the NLRB pl aces prine
inportance on this factor of work force continuity, the ALRB does not
because of the peculiar nature of the agricultural industry in California
where there is a plethora of mgrant workers and a ongoi ng change of
personnel . Therefore it woul d be possible to establish a successorship
based on the remai ning criteria.

In San denente Ranch Ltd, supra the Suprene Gourt adopted the

| anguage of the ALRB decision "the agricultural operation renai ned al nost
identical" and added "San denente farned the sane | and, used the sane
equi pnent, and processed the crops in essentially the sane manner as
H ghl and had.” The Gourt went on to state that the change i n ownership
br ought no
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alteration in either the nature or the size of the bargaining unit and
finally, that the enpl oyees in the bargai ning unit perforned the sane
tasks for San Qenente that they had previously perforned for H ghl and.

It is true that Respondent farned the sane | and and rai sed
the sane crops but, by and |arge, those were the only factors that
renai ned constant.

Respondent did not use the sanme equi pnent. It repl aced
virtually all of San Joaquin's equipnent. Mreover, its handling of its
equi pnent was a conpl ete departure from San Joaquin's nethod as it
standar di zed the equi pnent and, in so doi ng, substantially reduced the
inventory of spare parts.

There was a radical change in the size of the
bargaining unit. San Joaquin enpl oyed only ten enpl oyees in sone nont hs
but hundreds during the harvest. Respondent enpl oyed 4 year round
enpl oyees and pl ans to enpl oy 4 seasonal enpl oyees in the future. During
the harvest, its customharvester, Farrior enpl oyed thirty enpl oyees.

Respondent mnachi ned harvested its ot her ranches
utilizing | eased harvesting nachines and its own enpl oyees. Hat credibly
testified that the reason he contracted with Farrior because the latter was
the only conpany that had harvesting nachi nes that were self-|eveling and
could safely negotiate the GQizzly ranch's sloping terrain.

By and | arge, Respondent's enpl oyees do not performthe sane
tasks as San Joaqui n enpl oyees. San Joaqui n enpl oyees harvested the grape
crop by hand, while Respondent contracts out
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the harvest to a custom harvester who harvests the grapes wth nachi nes. 2t

San Joaqui n enpl oyees hand pruned the grapevi nes. Respondent’s enpl oyees

w || nachi ne prune by the use of a tractor with a cane-cutter attached. San
Joaqui n workers tied the vines during a two week period each year.
Respondent does not tie the vines because inits criteria, notyingis
necessary for nature vines. 28 Suckering of the vines had been done yearly by
San Joaquin.  San Joaqui n enpl oyed 90 workers during a one nonth period to
performthis work. Respondent does not sucker its vineyards on a yearly
basis. Its criteriain doing sois based on the age of the vineyard, the
variety grown and the anount of growth that takes place during a given year.
Respondent plans to enpl oy four part-tine workers to performthe suckering
this year over a several nonth period.

The operation of the irrigation systemhas been greatly
sinplified. The tine for checking the val ves and hoses has been radically
reduced. In the San Joaquin operation, a worker woul d frequently have to
wal k or drive a vehicle along a rowto locate | eaks. A tines, he woul d
have to rummage t hrough abundant foliage to acconplish this task. In Hat
Farmng' s operation a worker can discover |eaks nerely by driving along the
avenues and checki ng beneath the end hose emtters for dry spots.

San Joaqui n enpl oyees did not spray herbici des or

_ 27San Joaqui n contracted wth Farrior to harvest sone of the grapes by
machi ne but the large anount of harvest enpl oyees indicates that the vast
najority of the grapes were hand harvest ed.

28The Gizzly Ranch vines are twenty years ol d.
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pesticides. Respondent's tractor drivers wll be performng this task.

In keeping wth its past practice in the purchase and start up
of operations at its new ranches, Respondent introduced its standard
cultural practices, its standard enpl oyee and supervi sory nethods, its
standard equi pnent purchases and rentals, its spare parts inventory and
upkeep in a substantial change fromthe busi ness operations as carried on
by San Joaqui n.

Moreover, the nunber of job classifications have been
drastically reduced. Uder San Joaquin's col | ective bargai ni ng agr eenent
wth the UFW there were 10 job titles. Respondent has only three: tractor
driver, irrigator and worki ng supervisor.

Respondent ' s wages and benefits are substantially different
from San Joaqui n's.

@l |l o was the sol e purchaser while San Joaqui n operated the
@Gizzly Ranch, whereas Respondent sold its Gizzly Ranch grapes to various
vintners including G lo, Franzia, Mintners International (Paul Msson),
Heubl ei n, and Canandai gua.

In sumary, there is no continuity of the work force, including
the supervisors. Radical and nunerous changes have been nade in the
cultural practices. The bargaining unit has been severely reduced. \Wéges
and benefits are not simlar. The working conditions have been altered
substantial | y.

Wiile it is true that the product, w ne grapes, and the plant,
the Gizzly vineyard, have renai ned the sane, the other changes have been
on such a grand scale that it there no longer exists any continuity of work
force or business operations.
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In viewof the foregoing | find that Respondent was not a successor to San
Joaquin's bargaining obligation to the UWW S nce it had no duty to

recogni ze or bargain wth the UFWI find that it was not guilty of violating
section 1153 (e) of the Act and recomrmend the di smssal of the charge that
al | eges such viol ation.

B. The Qher Alleged Uhfair Labor Practices

1. Respondent' s Refusal to Hre San Joaqui n Enpl oyees.

| have al ready found that Respondent had a |l egitinate business
reason for not hiring any of the San Joaqui n workers. See discussion in

Anal ysi s and Goncl usi on at page 30 through page 34 above. | hereby

recommend the dismssal of the charge that Respondent failed and refused to
hire San Joaqui n enpl oyees because they joined or assisted a Lhion or
engaged in other protected concerted activities for the purpose of

col l ective bargai ning and other nutual aid and protection.

2. Aleged Assault and Threat of Wrkers by Mchael Hat

There is uncontradi cted evidence that Mchael Hat did not
assault a agricultural worker. Mchael Hat, Steve Sewart and General
QGounsel s own witness Gonrado Castillo testified that Hat nerely pushed the
sign wthout touching, Nla, the worker holding the sign and that it broke
either when Nla jerked the sign back or when it fell on the ground.

Mchael Hat did not threaten that he woul d kill any worker who
woul d enter his property. Gonrado Castillo was the only wtness to testify
that he did so. However Gastillo's comand of the English | anguage is
limted. He hinself admtted
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as nuch. Moreover Hat and Stewart credibly testified that Hat did say the
word "kill" but in the context of certain dangers on the ranch would m ght
result in a trespasser being killed in an accident. So it is very likely
that Castillo did not fully understand the neaning of Hat's comment and
m stakenly assumed it to be a death threat.

| find that Respondent M chael Hat did not assault or threaten
to kill any agricultural enployee and therefor recomrend the dismssal of
such char ges.

3. The Alleged Surveillance of Agricultural Enployees

M chael Hat did engage in unlawful surveillance of five
agricultural workers moments before the broken sign incident occurred.
Morris, in "The Devel opi ng Labor Law' Vol. 1, p. 129 cites abundant
authority to the effect that an enpl oyer who photographs or videotapes
enpl oyees engaged in concerted activities my engage in prohibited
surveillance, or may unlawfully create the inpression of surveillance or
both. 1In general, the NLRB has anal yzed this problemby presuning that the
phot ographi ng of peaceful protected activity violates section 8(a) (),
but it allows the enployer to rebut the presunption by proof of specific
justifying circunstances. ®

On this occasion, 7 workers were picketing near Respondent's
Lake Road gate. Juan N la and another worker had crossed on to Respondent's
property but the remaining five had not trespassed and had stayed on the

public side of the red |ine.

®See United States Steel Corp. v. NLRB 682 F. 2d 98 (1982)
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According to NLRB precedent, Hat was justified in videotaping Juan NI a,
his pi ckup truck and the second worker, because they had crossed onto
private property. In effect Hat was obtai ning proof that they had
trespassed. However, Hat had no right to vi deotape the five renai ning
enpl oyees because they had not done so.

Seve Sewart had the right to photograph N la's pickup truck
since it was partially on private property.

The enpl oyer's conduct in this instant reasonably tended to
interfere wth, restrain, or coerce these five enpl oyees in the exercise of
their protected rights. In viewof the foregoing | find that Respondent
illegally surveilled agricultural enpl oyees who were engaged in a peacef ul
denonstration and therefore violated Section 1153(a) of the Act.

4. The Borrowed Hags and S gns | nci dent

There is uncontradi cted evidence that the workers pl aced the two
flags and the sign on the gate post whi ch was on Respondent's private
property. S nce the signs were on private property, Respondent had the
right to renove the signs. Mreover, Respondent, when reguested, returned
the flags and signs to the workers. | find that Respondent did not
appropriate either flags or signs that were bei ng used by agricul tural
enpl oyees engaged i n peaceful picketing and therefore recomend di sm ssal
of the charge that so all eges.

GROER

By authority of Labor Code section 1160.3 of the Agricul tural

Labor Rel ations Act hereby orders that Respondent

39



Mchael Hat, doing business as Mchael Hat Farming (., a sole
proprietorship, its officers, agents, successors, and assigns, shall:

1. GCease and desist from

(a) Exercising of surveillance of agricultural enpl oyees'
union activities or any other protected concerted activity of
agricul tural enpl oyees.

(b) Inany like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise of their
rights guaranteed by Section 1152 of the Agricultural Labor Relations Act.

2. Take the follow ng affirmative actions, which are deened
necessary to effectuate the policies of the Act.

(a) Destroy any pictures or videotapes of picketing
agricul tural enpl oyees that are accessible to you or wthin your
possessi on.

(b) Sgn the Notice to Enpl oyees attached hereto.

After its translation by a Board agent into Spani sh and any ot her
appropriate | anguage(s), Respondent shall thereafter reproduce sufficient
copi es in each language for the purposes set forth herei nafter.

(c) Post copies of the attached Notice at conspi cuous pl aces on
its premses, the place of posting to be determned by the Regi onal
Orector. The Notices shall renain posted for 60 consecutive days at each
| ocation. Respondent shall exercise due care to replace any Notice which
had been al tered, defaced, covered, or renoved.
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(d) Mail copies of the attached notice in English, Spani sh and
any other appropriate |anguage! s) wthin 30 days after the date of
i ssuance of this Oder, to all enployees enpl oyed at any tine by San
Joaguin Farm Go. between July 1, 1991 and May 31, 1992 and to all
Respondent ' s enpl oyees enpl oyed between June 1, 1992 and August 1, 1992.

(e) Arrange for a representati ve of Respondent or a Board agent
to read the attached Notice in English, Spanish and any other appropriate
| anguage(s) to the assenbl ed enpl oyees of Respondent on conpany tine. The
readi ng of the readings shall be at such tines and pl aces as are specified
by the Regional Drector, follow ng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and nmanagenent,
to answer any questions enpl oyees nay have concerning the Notice of their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine lost at this reading and t he
guest i on- and- answer peri od.

(f) Notify the Regional Drector in witing, wthin 30 days
after the date of the issuance of this Qder, what steps have be taken to
conply wthit. Udon request of the Regional Director, Respondent shall
notify himor her periodically thereafter in witing what further steps
have been taken in conpliance wth this Oder.

Dated: March 2, 1993

AR E SCHOR.
Admini strative Law Judge
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NOTM CE TO BEMPLOYEES
After atrial in which each side had an opportunity to present
its facts, the Agricultural Labor Relations Board has found that we
violated the law by surveiling agricultural enpl oyees while they were
engaged in concerted protected activities in this instance peaceful |y
pi cketi ng.

Vé will do what the Board has ordered, also tell you that the
Agricultural Labor Relations Act is alawof the SSate of California which
gives farmworkers these rights:

1. To organi ze t hensel ves.

2. To form join, or help unions.

3. To choose, by secret ballot election, a union to represent
themin bargaining wth their enpl oyer.

4, To act together wth other workers to try to get a contract
or to hel p and protect one anot her.

5. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOT cl osely watch any of your union activities.

Dat ed:
M CHAEL HAT d/b/a MCHAEL HAT FARM NG QOMPANY

(Represent ati ve) (Title)
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