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DEQ S AN AND CREER
Oh ctober 14, 1992, Admnistrative Law Judge (ALJ) Janes VI pnan

i ssued the attached decision in which he found that the Unhited Farm \Wrkers
of America, AFL-A O (Respondent, UFWor Uhion) engaged in unl awful secondary
boycott activities by picketing narkets owned and operated by Vons Conpani es,
Inc. (Mons), inviolation of section 1154 (d) of the Agricul tural Labor

Rel ations Act (ALRA or Act).® Thereafter, General Gounsel, Charging Party and
Intervenor CGalifornia Table G ape Gommssion (CTQ), and the UFWeach tinely
filed exceptions to the ALJ's decision, as well as supporting briefs and
reply briefs. The Agricultural Labor Relations Board (ALRB or Board) has

consi der ed

Y Al section references herein are to the California Labor Code unl ess
ot herw se i ndi cat ed.



the record and the ALJ's decision in light of the exceptions and briefs
filed by the parties and affirns the ALJ's findings of fact and concl usi ons
of law? except insofar as they are inconsistent herewith, and adopts his
recommended renedy, as nodified herein.?

Hstory of the UFWs Boycott

Arturo Rodriguez, a UFWenpl oyee for 18 years, testified that he
was in charge of the Uhion's grape boycott. Uhion |eaders were concerned
about the effects of allegedy cancer- and birth defect-causi ng pestici des
used in the production of California table grapes on the health of farm
workers and their famlies. Because Vons was the | argest supernarket chain
in Southern Galifornia, and because its subsidiary Tianguis stores
specifically catered to the Southern California H spanic commnity, the

Lhion selected Vons as a prine target of its anti-pesticide canpai gn.

2 For the reasons stated in the ALJ' s Satenent and Deternination of
Inpartiality, dated Cctober 14, 1992, we affirmhis denial of Respondent's
Mtion to Dsqualify Hearing Gficer.

® The ALJ has subnitted to the Board a docunent entitled
Recommendati on for Board Action Agai nst Respondent's Gounsel for M sconduct
Engaged in at Hearing. The Board finds that Respondent's counsel did engage
in conduct that was contenptuous, as well as disruptive and abusive, and
that it woul d have been entirely proper for the ALJ to expel himfromthe
hearing, pursuant to Title 8, Gl ifornia Gode of Regul ations, sections 20270
and 20800 a). The Board fully expects that counsel w |l conport thensel ves
in a professional nmanner. Contenptuous or abusive renarks are cause for
expul sion fromthe hearing in whi ch such conduct occurs. The Board
adnoni shes counsel that such behavior will not be tolerated in any further
pr oceedi ng.
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In 1989, WWsupporters coll ected signatures fromcustoners in
Vons parking |ots on petitions supporting the Union's efforts to elimnate
pesticides fromgrapes and other food. That summer, UFWI eaders present ed
\Vons' nanagenent wth petitions signed by 40,000 custoners and request ed t hat
\Vons stop advertising and pronoting table grapes. After a second neeti ng,
Vons stopped selling table grapes inits Tianguis stores and in stores
| ocated in grape grow ng areas, and refrained fromadvertising and pronoting
grapes. However, after seven or eight weeks Vons resuned selling and
pronoting table grapes. In June or July 1990, the UFWbegan sendi ng
supporters to individual stores to ask custoners to boycott Vons and shop
el sewhere. After eight nonths of such boycott activity, Vons filed unfair
| abor practice (UP) charges alleging that the Unhion was violating the
secondary boycott provisions of the ALRA A conpl aint issued, and the Board
obtained a tenporary restraining order (TRQ prohibiting the Uhion's
pi cketing. Sone ULhion supporters defied the TROand were arrested. A hearing
on the ULPs was held in late 1990, but before a decision issued Vons and the
UFWreached a private party settlenent in which Vons agreed to cease
pronoti ng and advertising tabl e grapes.

In May 1991, CTGC notified Vons that it intended to bring an
anti-trust action for injuries which the ban on tabl e grape pronoti on was
causing to CIQC nenbers. Oh May 31, Vons and CTQC entered into a settl enent

agreenent in which Vons consent ed

“ Al dates herein refer to 1991 unl ess ot herw se speci fi ed.
19 ALRB No. 15 3.



to entry of a pernmanent injunction requiring it to pronote and adverti se
tabl e grapes and forbidding it fromentering into contrary agreenents wth
the UFW Wen the Lhion | earned of the agreenent, it announced that it woul d
resune its boycott wth a mass denonstration at the Tianguis store in

Mont ebel | 0 on June 6.

Gonduct I nvol ved i n the Boycott

Evi dence was introduced at the hearing concerning thirty-two
incidents of boycott activity occurring between March 22 and Decenber 8.
Twenty-nine of the incidents took place at five different Tianguis stores,
two at Vons stores, and one at \Vons headquarters.

The princi pal wtness describing the boycott activity was Adan
Qtega, a senior account executive enpl oyed by the Dol phin Goup, a public
relations firmbased in Los Angel es.®> Qrtega nonitored the boycott activity
at various |ocations, especially the Tianguis stores. He videotaped the
activity, took copies of leaflets being offered, and |listened to what the
denonstrators said to custoners.

Qtega s testinony and the videotapes in evidence indicate that,
during a typi cal denonstration, several people wearing placards woul d stand
on the sidewal k near the entrance to the market's parking lot. The pl acards
said such things as, "Don't Shop Here," "Boycott Gapes,” and "No G apes, "

foll owed by the UFWI ogo. Denonstrators woul d approach cars as they entered

> Otega nanaged the account of the Gape Wrkers and Farners
Goalition, a group created for the stated purpose of keeping a free and
open narket for California tabl e grapes.
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the parking | ot and hand the occupants |eafl ets asking peopl e not to shop at
Vons or Tiangui s because they sold table grapes treated wth pesticides
harmful to farmworkers, their famlies, and consuners in general. Leaf
letting al so occurred as peopl e parked their cars or approached the store
entrance. Sone |eafletters shouted sl ogans or chants, such as, "Boycott
Tianguis, "Boycott Vons," "Don't Shop Here," or "No Was" ("No Gapes"). The
| eaf | etters woul d often engage custoners in brief conversations to explain
the Lhion's position and ask peopl e to shop el sewhere.

Representatives of other groups besides the UFWsoneti nes t ook
part in the 1991 denonstrations. Annie VWternman testified that she was
I nvol ved with two organi zations, FOOU (Famlies Qoposed to Chemcal W ban
Sorayi ng) and Action Now, which were concerned wth the use of pesticides in
the production of foods. Wien FOOU vol unteers | earned that Vons was wor ki ng
to oppose the so-called "B g Geen" ballot initiative, FOO decided to
pi cket the store. Véternman stated that there were eight or nine occasi ons
during 1990 and 1991 when FOOUS, Action Now and the UPWwere denonstrating at
\Vons stores at the sane tine. At such tines, Action Now had their own signs,
tee shirts, buttons and literature.

Rudol ph R co, president of the Robin Hood Foundation, a civil
rights organization for poor people, testified that his group al so took part
in the 1991 denonstrations at Vons. R co stated that, on sone occasions, the

Robi n Hood Foundat i on engaged
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I n i ndependent actions agai nst Vons in dendal e, where the
foundation i s headquart ered.

DSOS AN
CI& s Sanding to Fle Charges

Respondent asserted that CTGC is a governnental agency wth no
standing to file charges wth the ALRB. Respondent al so clained that the
Board shoul d not act on the charges because CIGC had engaged in vari ous
sorts of msconduct directed at the UFW

The Board' s regul ations permt "any person’ to file an unfair
| abor practice charge. (Cal. (ode Regs., tit. 8, 8 20201.) "Person" is
defined broadly in Labor Gode section 1140.4(d) to include "individual s,
corporations, . . . associations, ... or any other legal entity, enployer,
or labor organization having an interest in the outcone of a proceedi ng
under this part." The Food and Agriculture Code, section 65551, decl ares
that CTGQCis "a corporate body" with "the power to sue and be sued, to
contract and be contracted with, and to have and possess all of the powers
of a corporation.”

Snce CTIQCis, by statutory definition, a corporation, it is
specifically included within the statutory definition of persons entitled to
file charges wth the Board. CTQC s Legislative nandate is to pronote the
sale of fresh grapes by advertising and other nmeans (Food and Agr. Code, §
65572), and thus it has a legitinate interest in the outcone of these
proceedi ngs. V& therefore affirmthe ALJ's ruling that CTGQC had standing to

file the unfair |abor practice charges herein.
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V¢ also affirmthe ALJ's rejection of the UFPWs argunent that
CIQ&C s "uncl ean hands" deprives the Board of jurisdiction to consider CIGC s
charges. The ALJ cites NNRB v. Indiana & Mchigan Hectric . (1943) 313
US 9,18 [63 S Q. 394] for its holding that, "Dubious character, evil or

unl awful notives, or bad faith of the inforner cannot deprive the [National
Labor Rel ations] Board of its jurisdiction to conduct the inquiry" into
unfair |abor practice charges. The UFWhas failed to denonstrate that simlar
msconduct by a litigant before this Board woul d deprive the Board of its
jurisdiction.

Efect of Dsmssal of Previous Secondary Boycott Charges

Respondent argued that previous charges involving a 1990 Vons
boycott were wthdrawn "wth prejudice,” that the conduct at issue hereinis
identical to the conduct alleged in the previous charges, and that
relitigation of the sanme issues is consequently barred by col | ateral
estoppel. As both CIQC and the ALJ observed, the Board has previously
addressed this issue and ruled that settlenent and di smssal of the earlier
charges brought by Vons did not bar the current proceedings. (See
Admnistrative Qder 92-5.) The Board s ruling is consistent wth an order of
the Los Angel es Gounty Superior Gourt in a subsequent injunction proceedi ng.
(See RUling on Oder to Show Cause Re Prelimnary |njunction, WWv. Foote,
Case No. B52037.)° W find no basis to disturb our previous ruling

® The Superior Qourt found that the parties to the 1990 proceedi ngs did
not intend that the dismssal of the WP charges
(continued...)
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that settlement of the earlier charges did not bar these proceedi ngs. Vé
therefore affirmthe ALJ's rejection of the UFWs col | ateral est oppel
def ense.

General Qounsel 's Renark That hion "Fnally Got It Rght"

In an interimappeal of the ALJ's ruling denying its notion to
dismss, the UFWargued that General Qounsel's remark to Respondent's
counsel in June 1991 to the effect that the LUhion "finally got it [the
language in its leaflet] right" shoul d estop the Board from subsequent|y
claimng the leafl et was untruthful. In Admnistrative Qder 92-5 the Board
rejected this argunent, saying it failed to see howthe remark was nateri al
to the dispute herein, or howa party could reasonably rely on such a
remar k. Wien Respondent sought to introduce the renark at the hearing, the
ALJ ruled that the effect of the Board s ruling was to forecl ose further
litigation of the issue.

Ve affirmthe ALJ's conclusion that further litigation of this
i ssue was precluded by the Board s ruling in Admnistrative Gder 92-5. In
so doing, we note that General Gounsel's alleged comment related only to a
UFWl eafl et and did not anount to a declaration by General Gounsel that all
of the Lhion's boycott activities were lawful. Further, the UFWfailed to
nake an offer of proof that it relied toits detrinent on General CGounsel's

comment. I n any case, such an "off-the-cuff"”

°(C ...continued)
therein woul d i nmuni ze any party from proceedi ngs invol vi ng subsequent
conduct. Ve note that the instant case involves different parties as well as
different events fromthe previous case.
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renark by the General Gounsel, acting in his prosecutorial capacity, cannot
be held to estop the Board fromnaking its own eval uation of the contents of
the UFWs | eafl ets.
UFWEngaged I n P cketing Wich Gonstituted An |11 egal Secondary Boycott

Under Labor Gode section 1154 (d), it is an unfair |abor practice
for aunion to threaten, coerce or restrain any person wth the object of
forcing or requiring any person to cease using, selling, transporting, or
otherw se dealing in the products of any other producer, or to cease doi ng
busi ness wth any other person. In United FarmVWrkers of Awerica, AFL-AQ O
(The Careau G oup dba Egg Aty) (1989) 15 ALBS No. 10 (Egg dty), the Board

anal yzed t he secondary boycott |anguage of section 1154(d) and conpared it to
simlar |anguage contai ned i n section 8(b)(4) of the National Labor Rel ations
Act (NLRA). Egg dty noted that to the extent the | anguage of section 1154(d)
parall el s that of section 8(b)(4), the Board is bound by Labor Code section
1148" to construe section 1154(d) in confornmity with precedents interpreting
NLRA section 8(b)(4).°

Enpl oying the Egg Aty anal ysis herein, the ALJ outlined the
four basic requirenents for finding an illegal secondary boycott in the

i nstant case:

" Labor Code section 1148 requires the Board to fol | ow applicabl e
precedents of the NLRA as anended.

® The provisions of our Act which differ nost notably fromthe national
act are the "publicity provisos" foll ow ng Labor Code section 1154(d)(4).

19 ALRB No. 15 9.



1. The WPW s prinary di spute nust have been with Galiforni a
tabl e grape growers (the prinary enpl oyers) rather than wth Vons (the
secondary enpl oyer);

2. An object of the UPWs boycott activity nust have been to
force Vons to cease selling or otherw se dealing in tabl e grapes produced by
Galifornia growers;

3. The LFWnust have engaged i n conduct which
threat ened, coerced or restrai ned Vons; and

4. These requirenents nust not be construed i n a manner whi ch
woul d infringe on conduct protected by the four provisos foll ow ng
subsection (4) of section 1154.

Frst, the ALJ concluded that the UFWs prinary dispute was wth
Galifornia table grape growers rather than with Vons. He found that the UFW
chose the Vons boycott as a neans of forcing the growers to stop using
pesticides. That is, if Vons could be induced to stop pronoting and
advertising tabl e grapes, sal es woul d di mni sh enough to cause economc harm
to growers and lead themto give in to the UFWs denand that they stop using
the pesti ci des.

Ve affirmthe ALJ's finding that the UFWs prinary di spute was
wth Galifornia table grape growers. The leaflets distributed by the Uhion
enphasi ze the harmwhi ch pesticides have allegedly inflicted on farm
workers and their famlies, criticize growers for using dangerous chemcal s
on their grapes, and criticize Vons for supporting the growers by

advertising and pronoting grapes. Mbst of the |eafl ets acknow edge that the
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Lhion's dispute is wth the table grape i ndustry's "abusi ve use" of
pesticides. The ALJ correctly found that this was a reference to growers, not
super markets, since growers are the ones who "use" pesticides on grapes.

The ALJ al so concl uded that an object of the UPWs denonstrati ons
was to force Vons to cease selling Galifornia table grapes. He found that the
Lhi on sought to force Vons to stop pronoting and adverti sing grapes in order
to curtail the sale of grapes produced by Galifornia growers, thereby
di m ni shing the vol une of busi ness between Vons and those growers. So long as
an object of the Union was to curtail Vons' business dealings wth the
growers, the ALJ reasoned, it nade no difference that the Unhion nay have had
further objects, such as halting the use of pesticides in the fields.

V¢ affirmthe ALJ's conclusion that an object of the UFWs
denonstrations was to force Vons to cease selling Galifornia tabl e grapes.
The facts clearly showthat the UFWhoped to curtail Vons' sale of grapes so
that the Uhion woul d gain economc | everage wth the growers on the issue of
pesti ci de use.

The ALJ al so found that the UFWengaged i n conduct which
threatened, coerced and restrained Vons. Ating federal court cases deci ded
under the NLRB s secondary boycott provisions, he noted that the
determnation of whether a union's activity has threatened, coerced or

restrained a neutral enpl oyer depends upon two factors:
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1. whether the union picketed the neutral enpl oyer (as opposed
to nerely engagi ng i n non-pi cketing conduct such as handbilling); and
2. |If picketing was involved, whether the picketing was ai ned at
I nduci ng custoners not to patroni ze the neutral enpl oyer rather than not to
buy the product of the prinary enpl oyer.
Under federal caselawinterpreting the secondary boycott
provisions of the NLRA picketing includes at |east two el enents:
(1) patrolling, that is, standing or narching back and forth or
round and round on the street, sidewal ks, private property, or
el sewhere, general |y adjacent to soneone el se's premses; (2)
speech, that is, argunents, usually on a placard, nade to persuade
other people to take the picketers' side of a controversy. (NLRB
v. Frurt & Vegetabl e Packers & Vérehousenen Local 760 [ Tree
Fruits] (1964) 377 US 58, 77 [84 S Q. 1063] (Justice B ack,
Goncurring).)
As the ALJ notes, the US Supreme Gourt has extended the full
neasure of constitutional protection to handbilling and, apparently, other
forns of publicity, so long as they do not involve picketing. (DeBartol o

Qorp. v. Bldg. & Constr. Trades (1988) 485 U S 568, 575-577 [128 LRRM

2001].) However, picketing is qualitatively different fromother forns of
communi cation because it involves el enents of both speech and conduct (i.e.,
patrol ling), and,

because of this intermngling of protected and unprotected

el enents, picketing can be subjected to controls that woul d not be
constitutionally permssible in the case of pure speech.
(Atations omtted.) (Aval ganated Food Empl oyees Uhi on Local 590
\1/.60Ii]og;:1n Valley P aza, Inc. (1963) 391 US 308, 313 [88 S .

19 AARB Nb. 15 12.



The ALJ found that UFWsupporters engaged in picketing herein
when they wore placards, stationed thensel ves in parking | ots adjacent to
Vans or Tianguis narkets, approached custoners as they parked and exited
their vehicles and asked themto support the Uhion boycott and refrain from
shoppi ng at Vons. The ALJ found that the denonstrators who stood on the
sidewal k adjacent to the parking | ots and di spl ayed signs and banners urging
a boycott of Vons and of grapes were al so engaged in picketing.®

The ALJ acknow edged that there nay have been instances in which
handbi | | s were distributed by union supporters who were not wearing pl acards.
However, he concl uded that such conduct coul d not be deened noncoercive and
protected, since the NLRB and the federal courts have repeatedly hel d that
handbi | 1ing in conjunction with picketing is to be deened an ext ensi on and
integral part of the picketing. (National Association of Broadcasting
Enpl oyees And Techni ci ans (1978) 237 NLRB 1370 [99 LRHM 1534], enforced,
(DC dr. 1980) 631 F.2d 944 [104 LKRV 3121].)

V¢ affirmthe ALJ's concl usion that UFWsupporters engaged in

pi cketi ng when they stood or wal ked back and forth

® The ALJ found that the denonstration which occurred at \Vons'
headquarters on Novenber 20 did not invol ve unl awful secondary picketing.
Apparently no custoners were present during the incident, and the ALJ
concl uded that the denonstrators' conduct did not threaten, coerce or
restrain Vons in the nanner contenplated by Tree Fruits, supra. 377 US 58.
Ve affirmthe ALJ's dismssal of the allegations concerning the Novenber 20
i nci dent .
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along sidewal ks in front of Vons and Tianguis stores, carried banners or
flags and large signs urging peopl e to boycott grapes and not to shop at
Vons or Tianguis, and sonetines chanted boycott slogans or approached cars
as they entered the parking | ot and asked the occupants not to shop at the
stores. To the extent that handbilling inside the parking | ots occurred
simul taneously and in the sane general area as the sidewal k picketing, we
affirmthe ALJ's conclusion that the handbilling shoul d be viewed as an

extension and integral part of the sidewal k picketing. (National Association

of Broadcasti ng Enpl oyees And Techni ci ans, supra, 237 NLRB 1370; Local 732,
International Brotherhood of Teansters, Ec. (1977) 229 NLRB 392 [96 LRRV
1128]; Kroger Go. v. NLRB (6th dr. 1973) 477 F.2d 1104 [83 LRRVI 2149] .)

W also affirmthe ALJ's finding that parking | ot conduct which
i nvol ved the wearing of placards, speaking to store custoners, distribution
of leaflets, and patrolling by handbillers who wal ked up and down t he
parking lot aisles and vigorously approached store custoners wth their

| eaf | ets constituted picketing. (Aral ganated Food Enpl oyees Uhi on Local 590

v. Logan Valley P aza, Inc., supra, 391 US 308, 313-314; Tree Fruits,
supra, 377 U S 58, 77.)

Ve find the case cited by our dissenting coll eague, Sorer
GCommuni cations, Inc. v. National Assn. of Broadcast Enpl oyees and

Technicians, AFL-AQ O (6th dr. 1988) 854 F. 2d 144 [129 LRRV 2129] (S orer),

distinguishable. In Sorer, as in the
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case before us, union nenbers offered handbills to approachi ng custoners at
store entrances and as they drove into the parking lots or exited fromtheir

cars. However, in Sorer the court found no evidence that the uni on nenbers

ever carried signs or placards or wal ked or narched in a definite pattern, or
otherw se signaled to the public that they were doi ng anything ot her than
peaceful | y passing out handbills. In the instant case, UFWsupporters wore

pl acards as they patrolled up and down the parking | ot aisles, confronting
custoners wth handbilIs and verbal exhortations as they attenpted to exit
their cars.®Generally, while this was occurring, other UFWsupporters
bearing pl acards were posted at various |locations, while still others were
novi ng about carrying and shouting their nessages. As previously noted, the
handbi | ling in this case was so integral to the overall picketing activity

that it could not be perceived or

 Dfferentiation based on the presence of placards is significant.
R cketing, unlike handbilling, "does not depend entirely on the persuasive
force of the idea," because it "calls for an automati c response to a signal
rather than a reasoned response to an idea.” (NLRB v. Retail S ore Enpl oyees
Lhion Local 1001 (1980) 447 U S 607, 619 (Stevens, J., concurring.) The
di splay on signs, whether carried as placards or on sticks by denonstrators,
of the Lhion's nane and insignia wth a call for a full consuner boycott of
the secondary retail enployer, by creating the appearance of a prinary
di spute, nay have its main effect even before the consurmer cones cl ose enough
to receive a handbill, and constitutes picketing. Therefore, we do not
bel i eve that DeBartol o, which avowedly did not apply to picketing, extends to
the totality of conduct in the parking lots here. DeBartol o seeks to protect
the pure appeal to reason contained in and conveyed by a handbill, not the
creation of the appearance of a prinmary | abor dispute by the posting of
denonstrators with signs bearing union insignia and the call for a store-w de
boycott .
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considered as a separate activity of peaceful handbilling, wthin the

neani ng of Debartol o, supra.

Under both the NLRA and the ALRA a union nay engage i n secondary
pi cketing of a neutral enployer so long as it seeks only to persuade

custoners not to buy the struck product. (Tree Fuits, supra, 377 US 58,

72; Egg dty, supra, 15 ALRB Nbo. 10.) However, if the union's picketing is

ained at inducing custoners not to patronize the neutral, then the union's
conduct threatens, coerces and restrains the neutral enployer. (Honol ulu
Typographi cal Uhion No. 37 v. NNRB (D C dr. 1968) 401 F.2d 952, enf'q
(1967) 167 NLRB 1030.) In conducting its picketing activities at Vons and

Tianguis, the UFWand its supporters clearly sought—hrough |eafl ets,
banners, placards, speeches, chants and comment s—+o0 i nduce custoners not to
shop at Vons or Tianguis stores rather than sinply to refrain from
purchasing California table grapes. Therefore, we affirmthe ALJ's
concl usion that on those occasi ons when the Uhi on supporters engaged in
picketing, it constituted do-not-patroni ze picketing. To the extent that the
Lhi on engaged i n do-not - patroni ze pi cketing of the neutral enpl oyer, \Vons,
It engaged i n conduct which unlawful |y threatened, coerced and restrai ned
Vons. (I1d.)

Havi ng found that the URW's conduct threatened, coerced and

restrai ned Vons, the ALJ next consi dered whether the Uhion's
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conduct was protected by any of the four provisos to section 1154(d) of
the ALRA ™

The first proviso provides that section 1154(d) shall not be
construed to prohibit picketing or other publicity against a prinary
enpl oyer's product, so long as the publicity does not have the effect of
requesting the public to cease patroni zing the neutral enpl oyer. Because the
URWdi d engage in do-not-patroni ze picketing herein, we affirmthe ALJ's
conclusion that the first proviso is inapplicable.

The second provi so permts do-not-patronize picketing only if the
union is currently certified as the representative of the prinary enpl oyer's
enpl oyees. As the ALJ correctly found, the UFWs grape boycott was directed
at all producers of California table grapes, not just those with whomit held
certifications. Thus, the second provi so woul d have protected the UFWs do-
not - pat roni ze pi cketing of Vons only if the Uhion had been currently
certified as the representative of the enpl oyees of all Galifornia table
grape growers. Snce the UPWwas certified only at approxinately 12 of the
830 table grape growers in Galifornia, the second provi so does not provide
protection for the Lhion's conduct.

The third proviso provides protection for publicity other than

pi cketing, including peaceful distribution of do-not-

1 V¢ disagree with our dissenting colleague's assertion that the
second and third provisos nerely qualify the first proviso. See di scussion of
the four provisos in Egg dty, supra, 15 ALRB No. 10, pp. 7-11.

19 ALRB Nb. 15 17.




patronize literature, if the union has not |ost an el ection for the prinary
enpl oyer' s enpl oyees wthin the preceding 12-nonth period, and no ot her
union is currently certified as the representative of the prinary enpl oyer's
enpl oyees. V¢ affirmthe ALJ's finding that this proviso is inapplicable
because al | of the denonstrations conducted by the Uhion invol ved pi cketing.
The fourth proviso states that nothing contained in section
1154(d) shall be construed to prohibit publicity, including picketing, which
nay not be prohibited under the Lhited Sates (onstitution or the California
Qonstitution. Case law clearly hol ds, however, that because secondary do-
not - pat r oni ze pi cketing "spreads | abor discord by coercing a neutral party
tojoin the fray," the prohibition of such picketing does not inpose
i mperm ssi bl e restrictions upon constitutionally protected speech. (NLR3 v.

Retail Sore Enpl oyees Lhion, Local 1001 (1980) 447 US 607, 616 [100 S C.

2372]). CGalifornia courts, as well, have long held that secondary boycott
picketing is not protected by the free speech provisions of the Galifornia
Gonstitution. (Voeltz v. Bakery and Gonfectionery Vrkers, Local 37 (1953)
40 CGal . 2d 382 [254 P.2d 553].) Ve therefore affirmthe ALJ' s concl usi on t hat

the fourth proviso does not protect the UFWs secondary do-not - patroni ze
pi cketing herein.

Havi ng concl uded that none of the four provisos protect the
secondary pi cketing conduct herein, we affirmthe ALJ's concl usion that the

UFWVvi ol at ed section 1154(d) on the occasi ons
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when it engaged in do-not-patroni ze pi cketing at Vons and
Tiangui s stores.

The Efect of Labor Gode Section 1155

Labor Code section 1155 provides that the expression of any
views, argunments or opinions shall not constitute evidence of an unfair | abor
practice if such expression contains no threat of reprisal or force or
promse of benefit. The | anguage of the statute parallels that of section
8(c) of the NLRA The UFWargued t hroughout these proceedi ngs that section
1155 precl uded the admssion into evidence of every statenent, both oral and
witten, attributed to the UFW its agents and representatives, whi ch woul d
tend to establish the violations all eged.

The ALJ examined the |l egislative history of section 8(c) and
found that the statute i s best understood as protecting the expression of
vi ews, argunents and opi nions whi ch are part of the nornal persuasive
activities engaged in by enpl oyers and uni ons. However, as the US Suprene
Gourt has held, the function of section 8 (c) is to protect noncoercive
speech by enpl oyers and | abor organi zations, and its protection shoul d not be
extended to speech and picketing in furtherance of unfair |abor practices.
(International Brotherhood of Hectrical VWrkers, Local 501 v. National Labor

Rel ations Board (1951) 341 US 694, 704.)

The ALJ found that by adopting the | anguage of section 8(c) in
Labor CGode section 1155, and by requiring that the ALHB fol | ow appli cabl e
precedents of the NLRA (Lab. Code § 1148), the
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Galifornia Legislature accepted Congress' intent and the U S Suprene
Qourt's interpretation of the language in question. V¢ affirmhis concl usion
that the protection of section 1155 does not extend to speech or ot her
expression of views in furtherance of unfair |abor practices. Thus, the ALJ
properly concluded that section 1155 did not operate to exclude the
admssion of statenents nmade during pres.3 conferences, interviews or public
appear ances, publications or press rel eases, speeches, chants or comments,

| eaf | ets, placards, signs or banners distributed, worn or displayed at the
site of picketing or handbilling occurring in conjunction with picketing.*?

Recogni ti onal P cketing

Under Labor Gode section 1154(h), it is an unfair |abor practice
for a union to picket any enpl oyer where an object of the picketing is to
force or require an enpl oyer to recogni ze or bargain wth the union as
representative of the enpl oyer's enpl oyees, unless the union is currently
certified as the bargai ning representative of those enpl oyees. Cases deci ded
under identical |anguage in section 8(b)(7) of the NLRA have hel d t hat
recognition need not be the sole object of the union's picketing; it is
enough if recognition is an object. (NLRBv. Suffolk Gounty DO strict Counci l
of Carpenters (2d dr. 1967) 387

2 \% also affirmthe ALJ's conclusion that the UPWs pi cketing
conduct is not protected by Article I, section 1 of the Galifornia
Gonstitution, which provides that all people have inalienable rights,
including the right to pursue and obtain safety. As the ALJ points out,
Article |, section 1 should not be read to create a right of safety which
goes beyond the free speech guarantees of the US and Galifornia
Gonstitutions.
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?.2d 170, 173 [67 LRBM 2012]; General Servi ce Enpl oyees Lhion. Local 73 v.
NKB (DC dr. 1978) 573 F. 2d 361, 373 [97 LRRM 2906].) Nor need the uni on be

seeking full-fl edged recognition. To prove a violation, it need only be
denonstrated that the union's picketing seeks to establish a continuing
relationship wth an enpl oyer regardi ng bargai nabl e terns and conditions of
enpl oynent. (NLRB v. Hectrical Wrkers, Local 265 (8th dr. 1979) 604 F. 2d
1091, 1097 [102 LRRVI2001].)

However, as the ALJ herein notes, picketing in support of a denand
whi ch can be achi eved w thout any need for bargaining is not a violation of

law (Fanelli Ford Sales, Inc. (1961) 133 NLRB 1463 [49 LRSM 1021].) The ALJ

found that the UFWs denmand that growers stop using pesticides coul d be

achi eved w thout bargai ning. The Uhi on never confronted any grower wth a
demand for bargai ning over the issue of pesticides, and never inforned Vons
that the boycott would end if growers entered i nto bargai ning over the issue.
The ALJ did find circunstantial evidence that the UPWhad a recogniti onal
notive, for exanple in statenents by Gesar Chavez that the boycott woul d
force growers to "negotiate" and would "make . . . growers deal wth us." But
inorder to prove a violation, he noted, the circunstantial evidence nust
point to recognition as an i medi ate, as distingui shed froman ultinate,
union goal . (Smtley v. NLRB (Qown Gafeteria) (9th dr. 1964) 327 F. 3d 361,
enf' q (1962) 135 NLRB 1183 [55 LRRM 2302].) The ALJ concl uded that Gener al

Gounsel had not established by a preponderance of the evi dence
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that the UFWhad an i mmedi at e recogni ti onal object in conducting the

pi cketing herein, and he therefore found no violation of section 1154(h).
NLRB cases finding violations for recognitional

pi cketi ng have general |y invol ved picketing of a prinmary enpl oyer with an

avowed obj ect of obtaining direct benefits for the prinary enpl oyer's non-

uni on enpl oyees. For exanple, in NLRB v. Suffol k Gounty D strict Gouncil of

Carpenters, supra, 387 F.2d 170, the court affirnmed the NLRB s findi ng of

recogni tional picketing where the union's picket signs declared that the
enpl oyees of the picketed business were not protected by a coll ective

bar gai ni ng agreenent, and asked that the enpl oyees join with the union for
better wages and working conditions. In General Servi ce Enpl oyees Uhion,

Local 73 v. NLRB, supra, 578 F.2d 361, the court affirnmed the NLRB s findi ng

of threatened recognitional picketing where the union sent a letter to a
conpany threatening to engage in picketing to protest substandard worki ng
conditions and requesting certain infornation about those conditions.

Smlarly, in NNRBv. Hectrical Wrkers, Local 265, supra, the review ng

court upheld the NLRB' s finding of recognitional picketing of an el ectri cal
contractor where, prior to commencenent of the picketing, the union had
denanded that the contractor adopt terns of the union's collective
bar gai ni ng agreenent wth other area enpl oyers.

O the other hand, the NLRB found no viol ation for recognitional

picketing in Fanelli Ford Sales, Inc., supra, 133
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NLRB 1468, where a uni on whi ch had been seeking recognition froman enpl oyer
started picketing to protest the discharge of an enpl oyee who had engaged in
union activities. The national board found that the object of the union's
pi cketing was to protest the enpl oyee's discharge and to have himreturned to
work. Since the record indicated that the union' s picketing woul d have ceased
if the enpl oyer, w thout recognizing or even speaking wth the union, had
reinstated the enpl oyee, the NLRB refused to infer a recognitional object for
t he pi cketing.

In Wiiters & Bartenders Lhion, Local 500, Bc. (Mssion Valley
I'nn) (1963) 140 NLRB 433 [52 LRSM 1023], the NLRB found that a union's

picketing to protest an enpl oyer's refusal to reinstate unfair | abor practice
strikers did not have a recognitional object. A though the union continued to
picket after the unfair |abor practice charges were settled, the national
board refused to infer a recognitional notive. The board enphasi zed that the
exi stence of an unlawful goal of picketing remains an el enent of affirmative
proof, and cannot be supplied by nerely disproving the existence of a
different, lawful object. (52 LRRMat 1025.)

In the instant case, the UFWdid stop its picketing of Vons in
April 1991 when Vons and the Uhion reached a "private party settlenent"” under
whi ch Vons agreed to cease pronoting and advertising table grapes.® In md-

May, the CTGQC notified Vons

'3 Athough the ALRB had previously obtained a Tenporary Restraini ng

Qder (TR) against the Lhion's secondary pi cketing
(continued...)
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that it intended to bring an anti-trust action against it for the injury the
ban on tabl e grape pronotion was causi ng CTGC nenbers. As a result of the
threatened | awsuit, Vons signed an agreenent wth CIGC dated My 31, in

whi ch Vons consented to entry of a pernmanent injunction requiring it to
pronote and advertise table grapes and forbidding it fromentering into
contrary agreenents wth the UFW The UFW feeling angry and betrayed by
\Vons' agreenment wth CIGC resuned its boycott on June 6.

Cavid Martinez, Secretary-Treasurer of the UFW testified that
the goal of the UFWs boycott woul d be satisfied when Vons stopped pronoting
tabl e grapes tainted wth pesticides. He stated that if Vons agreed tonorrow
that it would not put out any grapes, fromwhatever source, unless they were
pesticide free, the Lhion boycott would end that day. The ALJ believed that
Martinez' testinony nade no sense, because the UFWs ultinate goal was to
force growers to abandon the use of dangerous pesticides. Thus, he reasoned,
the real purpose of the Vons boycott was to force growers to abandon the use
of dangerous pesticides. Neverthel ess, Martinez' testinony, as well as the

UFWs cessation of picketing when Vons tenporarily agreed to stop

B(. .. conti nued)

of Vons, Cesar Chavez and ot hers who supported the URWboycott had chosen to
defy the order and were arrested. Thus, It cannot be said that the Lhion's
pi cketing ceased because of the TROrather than because of the settl enent
agr eenent .
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pronoting and advertising table grapes, indicates to us that although the
UFWs ulti nate goal may have been to obtain col | ective bargai ni ng agreenent s
wth the growers, recognition was not the i nmedi ate goal of the picketing.

V¢ therefore affirmthe ALJ's conclusion that the UFWdi d not
viol ate section 1154(h) in conducting its denonstrations at Vons and Ti angui s
nar ket s.

Gonduct of G her Persons/ Goups in Support of the UFW

Because i ndividual s and groups who were not directly affiliated
wth the UPWappeared at sone of the denonstrations agai nst Vons, the ALJ
permtted sone of themto intervene in the hearing and present testinony that
they were acting i ndependently of the Union while participating in the
boycott. S nce no persons or groups besides the UFWwere naned as
respondents, the ALJ properly limted his recoomended O der to the UFW its
officers, representatives and (unnaned) agents. The ALJ's recommended Q der
does not extend to persons or groups who conducted their own denonstrations
agai nst Vons' practices, including sale of table grapes treated wth
pestici des, even though those denonstrations, in sone instances, coincided
wth UFWdenonstrations. However, the ALJ ruled that groups or individual s
who "consci ousl y ennesh[ ed] " thensel ves i n UFWdenonstrations, to the extent
that they became agents of the Uhion, would be subject to his Qder.

The ALJ reasoned that because First Amendnent rights are invol ved

I n the boycott conduct herein, the rules of agency
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shoul d be strictly construed.'® Further, he ruled that the doctrine of
"apparent authority,” under which a person nmay be consi dered an agent
because of representations to a third person by the alleged principal,
shoul d not be applied herein.

Ve affirmthe ALJ's ruling that because First Arendnent rights
of third parties are involved, the rules of agency shoul d be strictly
construed when applied to the conduct of any third parties herein. V¢ al so
affirmhis ruling that the doctrine of "apparent authority" should not be
appl i ed herei n because to do so mght result in an involuntary
rel i nqui shnent of First Amendnent rights.®
Damages

In Egg dty, supra, 15 ALRB No. 10, we ruled that a conpensatory

danages renedy was avail abl e under the ALRA for illegal secondary boycott
activity. VW held that such a renedy shoul d not be rejected sinply because
it isnot explicitly nentioned in Labor Code section 1160. 3, and noted t hat
the Galifornia Suprene Gourt had already indicated that the Board nay i npose

a renedy reasonably necessary to effectuate the policies

'* The ALJ noted that the wearing of UFWpl acards, handing out UPW
leafl ets, and taking directions fromU~Wcoordinators woul d be strong
evi dence of agency. However, he observed, nenbers of groups such as FOOS
appeared to be acting i ndependently when they participated in the
denonstrations at Vons/ Ti angui s.

"> No party filed exceptions to the ALJ's rulings on agency.
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of the Act, even in the absence, of-specific statutory
aut hori zat i on. *°

V¢ al so rejected the notion that danages for illegal secondary
conduct are not avail abl e under the ALRA because our Act does not contain a
section that parallels section 303 of the NNRA Y Examining the |egislative
history of section 303, we found that the section was added to provide a
damages renedy that federal legislators of the tine did not believe the
nati onal board coul d admnister. VW& found no such rel uctance on the part of
the Galifornia Legislature to allowthis Board to admni ster a danages renedy
under appropriate circunstances, since section 1160.3 of the Act specifically
permts the Board to anard damages in the formof nakewhol e relief for |osses
caused by an enployer's refusal to bargain in good faith.

V¢ al so expressed a concern in Egg Aty that if we did not
provi de a danmages renedy to persons injured by illegal secondary boycotts, no
such recovery woul d be available in the civil courts of Galifornia. This was
so, we found, because conduct protected or prohibited under the ALRA s
w thin the exclusive jurisdiction of the Board. Thus, no Galifornia civil

court woul d have jurisdiction to hear a danages claimfor conduct

Y In Harry Garian Sales v. ALRB (1985) 39 Cal.3d 209 [216 Cal . Rotr.
688], the court held that the absence of specific statutory authorization for
i ssuing a bargaining order did not prevent the Board fromi nposi ng such an
order in appropriate cases.

" NLRA section 303 provides, in part, that whoever is injured in his
busi ness or property by an unl awful secondary boycott nay sue for damages in
aUusS district court.
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viol ating section 1154(d) of our Act. Therefore, the Board decided that it
had authority to award damages resulting fromillegal secondary boycott
activity to any person injured in his or her business or property by such
conduct .

Qearly, BEgg dty, standing al one, would all ow for the
inposition of damages in the instant case. Snce Egg Aty was deci ded,

however, the Galifornia Suprene Gourt has issued its decision in Peralta

GCommunity Gollege Dstrict v. Fair Enpl oynent and Housi ng Commi ssi on (1990)
52 Cal . 3d 40 [276 Cal . Rotr. 114] [Peralta], which addresses the issue of

adm ni strati ve agenci es' power to award conpensatory danages.

In Peralta, a school district enployee filed a conplaint wth
the Departnent of Fair Enpl oynent and Housing (DFEH) al | egi ng sexual
har assnent by her immedi ate supervisor. Follow ng a hearing before the Fair
Enpl oynent and Housi ng Gorm ssi on (GComm ssion), the enpl oyee was awarded her
out - of - pocket expenses pl us $20, 000 for danage to her dignity and esteem
hum|iation, enbarrassnent, enotional pain and distress. A hearing conducted
for the Conmssion is presided over by an ALJ who renders a proposed
deci sion to the GConmssion, which either adopts it or issues its own
decision. Hther party can petition the superior court for a wit of
admni strati ve nandanus. At the tine of the Peralta decision, if the
Gommi ssion found unl awful discrimnation, it was authorized under the Fair
Enpl oynent and Housing Act (FEHA) to require the respondent to

take such action, including, but not limted to, hiring,
rei nstatenent or upgradi ng of enpl oyees, wth
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or wthout back pay, and restoration to nenbership in any
respondent | abor organi zation, as, in the judgnent of the
coomssion, wll effectuate the purposes of [the FEHA. (Gov. Code
§ 12970(a).)"®

The Peralta court found that the then-statutorily authorized
renedi es under FEHA were exclusively corrective and equitable in kind. In
contrast, the court found, conpensatory danages are designed to nake a victim
whol e in the manner of traditional tort damages awarded by a jury in a
private action in a court of law Such a renedy, the court believed, was
beyond the scope of the Galifornia Legislature' s intended purpose in enacting
the FEHA (Peralta, 52 Cal.3d at 49.)™ Mreover, the court noted, the
admni strative procedure under the FEHA does not preclude an enpl oyee from
instituting a private |lawsuit based on nonstatutory causes of action.

Further, if DFEH fails to i ssue an accusation wthin 150 days of receiving a
conplaint, it nust issue the conplainant a "right to sue" |etter, which
aut hori zes the conplainant to bring a civil suit in superior court seeking

conpensat ory and punitive damages. (Peralta, 52

8 1'n 1992, the Legi sl ature anended Governnent Code section 12970 to
permt the award of actual damages, including damages for enotional pain and
suffering, of up to $50, 000 per aggrieved person per respondent. The revi sed
statute applies only to conplaints pending on or filed on or after January 1,
1993.

¥ The court noted that in housing discrinination cases, the FEHA
aut hori zed the Comm ssion to order paynent of actual and punitive danages.
Smlarly, the AQvil Service Act authorized the dvil Service Personnel Board
to award conpensatory danages in discrimnation cases. The court reasoned
that if the nonexhaustive | anguage in Governnent Code section 12970 were
sufficient to include authority to award damages, then the specific
references to damages in both the Qvil Service Act and the housi ng section
of the FEHA woul d be nere surpl usage. (Peralta, supra, 52 Cal.3d at 50-51.)
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Cal.3d at 54.) Thus, the court concluded that the Gomm ssion was not
aut hori zed to award conpensat ory danages in enpl oynent di scri mnation
cases. (Id., at p. 60.)

A though the pre-1992 statutory | anguage of Gover nnent Code,
section 12970 contains sone simlarities to that of Labor Gode section
1160. 3, the | anguage of section 1160.3 differs in that it does authorize
damages in the formof bargai ni ng nakewhol e. Further, the ALRA unlike the
FEHA, does not provide for an alternative private action under which a
superior court could award conpensatory or punitive danages. Gonduct that
Is arguably either protected or prohibited under our Act is wthin the
exclusive jurisdiction of the Board. (Lab. Gode, § 1160.9; Kaplan's Fruit &
Produce (. v. Superior Gourt (1979) 26 Cal.3d 60, 67-68 [160 Cal . Rotr.

745].) S nce coercive secondary boycotts are specifically prohibited by
Labor Code, section 1154(d), no civil court woul d have jurisdiction to hear
a danmages claimfor the boycott conduct alleged in this case. Mreover, one

of the Peralta court's prinary cauti ons—that conpensatory danmages for

intangible injuries are traditional tort danages, which shoul d
appropriately be determned by a jury—+s not applicabl e herei n because of
our decisionin Egg Aty to limt secondary boycott damages to persons

injured in their business or property.

19 ALKB Nb. 15 30.



V¢ concl ude that any person injured in his or her business or
property® by reason of the conduct found herein to be in violation of Labor
Gode section 1154(d), nay participate in the conpliance proceedi ngs whi ch
shall followour liability determnation hereinin order to determne the
extent of conpensatory damages, if any, to which he or she may be entitled
fromthe UFW

RER

By authority of Labor Code section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent, Unhited Farm \Wrkers of
Amrerica, AFL-QO (URW, its officers, agents, successors, and assigns shall:

1. Gease and desist fromthreatening, coercing, or restraining
Vons Gonpani es, Inc., as found herein, or any other person wth an object of
forcing or requiring Vons Conpanies, Inc., or any other person to cease
using, selling, transporting, or otherw se dealing in California table grapes
produced by growers for whomthe UFWis not the certified bargai ni ng
representative, or to cease doing business, directly or indirectly, wth

CGalifornia table grape growers for whomthe UFWis not the certified

bar gai ni ng representati ve.

2 Whlike the ALJ, we find that Egg Aty unanbi guously all ows any person
injured in his or her business or property to clai mdanages resulting from
conduct in violation of section 1154(d). As expl ai ned above, we do not find
that Peralta precludes such a damages award.
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2. Take the followng affirmative action designed to
effectuate the policies of the Agricultural Labor Relations Act (Act):

(a) Conpensate any person injured in his or her business
or property by reason of the conduct found herein to be in violation of
section 1154(d) of the Act which occurred at the stores of Vans Gonpani es,
Inc. at the follow ng tines and pl aces:

P ace and Date

Mont ebel o Tianguis - March 22, 1991
Huntington Park Tianguis - March 23, 1991
Qudahy Tianguis - March 23, 1991

Mont ebel | o Tianguis - June 6, 1991

Hunti ngton Park Tianguis - June 9, 1991
Hunti ngton Park Tianguis - June 15, 1991
Qudahy Tianguis - June 15, 1991

Mont ebel | o Tianguis - June 29, 1991

Hunti ngton Park Tianguis - June 29, 1991
East Los Angel es Tianguis - June 30, 1991
Montebel lo Tianguis - July 6, 1991

Hunti ngton Park Tianguis - August 11, 1991
East Los Angel es Tianguis - August 24, 1991
Mont ebel | o Tiangui s - August 31, 1991

Fresno Vons - Novenber 8, 1991

Mont ebel | o Tiangui s - Novenber 9, 1991

East Los Angel es Tianguis - Novenber 9, 1991
Huntington Park Tianguis - Novenber 9, 1991
Qudahy Tianguis - Novenber 9, 1991

Mont ebel | o Tiangui s - Novenber 17, 1991
Huntington Park Tianguis - Novenber 17, 1991
Mont ebel | o Tiangui s - Novenber 23, 1991

Mont ebel | o Tiangui s - Novenber 24, 1991
Huntington Park Tianguis - Novenber 24, 1991
H Mnte Tianguis - Novenber 24, 1991

San Ysidro Vons - Novenber 26, 1991

Mont ebel | o Tiangui s - Decenber 4, 1991
Qudahy Tianguis - Decenber 7, 1991

East Los Angel es Tianguis - Decenber 7, 1991
Huntington Park Tianguis - Decenber 7, 1991
Hunti ngton Park Tianguis - Decenber 8, 1991

(b) Post copies of the attached Notice, in all appropriate

| anguages, in conspi cuous places at its offices and
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neeting halls, for 60 days, the exact period(s) and pl ace(s) of posting to be
determned by the Regional Drector, and exercise due care to replace any
copy or copies of the Notice which nay be altered, defaced, covered, or

r enoved.

(c) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this Oder, to Vons
Gonpani es, Inc., for posting, if it so desires, at any of the sites described
I n subparagraph (a), above.

(d) Wthin 30 days of notification fromthe CGalifornia Tabl e
G ape Commssion as to which tabl e grape growers are affected by this Qder,
nail copies of the attached Notice to such growers.

(e) Mail copies of the attached Notice, in all appropriate
| anguages, within 30 days of issuance of this Oder, to all agricultural
enpl oyees of California table grape growers for whom Respondent is the
certified bargaining representative.

(f) Notify the Regional Drector, inwiting, wthin 30 days of
the issuance of this Qder, of the steps it had taken to conply wthits
terns, and nake further reports at the request of the Regional D rector,
until full conpliance is achieved.

DATED Novenber 5, 1993

BRICE J. JANAAN Chairnan

| VONNE RAMCS R CHARDSON  Menber
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MEMBER FR (K, Goncurring in Part and DO ssenting in Part: Except as noted
below | concur wth all of ny colleagues' findings and concl usions. In
particular, | agree that the record establishes that the UFWengaged in an
unl awf ul secondary boycott by engaging in do not patroni ze pi cketing of
narkets owned by Vons at a tine when the UPWwas not the certified
representati ve of the enpl oyees of the vast ngjority of the prinary

enpl oyers involved in this dispute. These facts elimnate the first two
provi sos to Labor Gode section 1154, subdivision (d) as a basis for finding
the secondary activity to be protected.® However, | do not agree that all of

the secondary activity reflected in the record constituted picketing,

'S nce the UFWis certified at only a small nunber of table grape
growers, it is not necessary to decide if the second provi so woul d appl y
only if the UFWheld certifications wth all of all such growers. Therefore,
I woul d not reach the issue.
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so as to fall outside the third proviso® which allows do not patronize
publicity other than picketing. | al so would find the picketing that did take
pl ace was unl awful because it had a recognitional notive.

The Definition of A cketing

The record reflects that on sone occasions the UFWand its
supporters forned a picket |ine near the entrance to store parking |ots.
There is little doubt that this conduct constituted picketing. In addition, I
agree that handbilling that occurred in conjunction wth picketing, so that
custoners bei ng handbi || ed were al so anare of the picketing, nay al so be
terned picketing. However, the record in the present case reflects that at
nmany of the sites where UFWdenonstrators appeared, the only conduct
consisted of a snall group of people roamng throughout the parking ot in no
definite pattern who approached consuners to hand themleaflets, and ask them
not to shop at Vons.® Wil e recognizing that under DeBartol o Gorporation v.

Buil ding & Gonstruction Trades Gouncil (1988) 485 US 568 [108 S . 1392

(DeBartol 0) pure handbilling nay not be

AMi | e the established nonencl ature identifies four provisos, in
reality the "second" and "third" provisos nerely qualify the first proviso.
This is essentially what the Board found in Uhited FarmWrkers of Aneri ca,
AFL-A O (The Careau QG oup dba E<?<? dty) (1989) 15 AARB No. 10, albeit in a
nore conpl ex fashi on.

*Thi s concl usion is based both on ny own reading of the record and the
ALJ' s specific factual findings. To the extent that the record i s uncl ear
whet her or not handbilling took place at various sites in conjunction wth
conduct that constituted picketing, such uncertainty is properly resol ved
agai nst the party having the burden of proof, in this case, the General
Qounsel .
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proscribed, the najority affirns the ALJ's conclusion that all of the
conduct in this case constituted picketing because in every instance at

| east sone of the |eafleters were wearing placards.® The ALJ based this
concl usi on on precedent of the National Labor Relations Board (NLRB).°> As
expl ai ned bel ow, such an expansi ve definition of picketing cannot be squared
wth principles enunciated by the US Suprene Gourt.

It is well settled that picketing may be subject to sone
restriction because, unlike other forns of expression that are fully
protected by free speech guarantees, it is a mxture of conduct and
conmuni cation.® (See, e.g., N.RB v. Retail Store Enpl oyees Lhion (1980) 447
US 607 [100 S Q. 2372].) Wile a clear definition of picketing is

difficult to find in the case law the nost succinct is probably that
articulated by Justice Black in his concurring opinion in National Labor

Rel ations Board v. Fruit & Vegetabl e Packers & VMrehousenen Local 760 (1964)
377 US 58, 77 [84 S . 1063, 1073] (Tree Fruits);

“The ALJ specifically found that there was no evidence that the
|l eaf | eting included threats, blocking of ingress or egress, or any other
Inti mdating behavior that coul d provide an i ndependent basis for its
proscription. (See ALJ decision, pp. 16-17.)

°See, e.g., Lawence Typographi cal Lhion No. 570 (1968) 169 NLKB 279
[67 LKRM 1166] .

®Though peaceful picketing may not enjoy the sane | evel of protection
as pure speech, it is expressive conduct which nay be proscribed only where
such a prohibition is necessary to prevent certain isolated evils. For
exanpl e, while do not patroni ze secondary pi cketing nmay be proscri bed,
"struck product" secondary picketing nay not. (Tree Fruits, supra, 377 U S
58 [84 S . 1063].)
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"Acketing," in common parlance and in section
8(b)(4)(ii)(B),  includes at least two concepts: (1)
patrolling, that is, standing or narching back and
forth or round and round on the street, sidewal ks,
private property, or el sewhere, generally adjacent to
soneone el se's premses; (2) speech, that is,
argunents, usually on a placard, nade to persuade
other people to take the pi cketers' side of a

cont r over sy.

In discussing the distinctions between pure speech, which nay not
be proscribed, and conduct, which is subject to sone regul ation, the concept
of patrolling is the usual touchstone nentioned by the Court. As stated by
Justice Douglas in his concurring opinion in Bakery & Pastry Drivers &

Hel pers v. V@hl (1942) 315 U'S. 769, 776-777 [62 S.Q. 816, 819-820]:

P cketing by an organi zed group is nore than free
speech, since it involves patrol of a particul ar
locality and since the very presence of a picket |ine
nmay i nduce action of one kind or another, quite
irrespective of the nature of the ideas which are

bei ng di ssemnated. Hence those aspects of picketing
nake it the subject of restrictive regul ation.

Justice Sevens in his concurring opinion in Retail Store Enpl oyees ULhion,

supra, 100 S G. at page 2379, in conjunction wth citing Justice Dougl as's
wor ds above, stated:

In the |abor context, it is the conduct el enent

rather than the particul ar idea bei ng expressed that

often provi des the nost persuasive deterrent to third

persons about to enter a busi ness establishrent.

As reflected in the quotations above, picketing is

characteri zed by conduct whi ch has a coercive effect that is

"Section 8(b)(4)(ii)(B) refers to the National Labor Relations Act
(NLRA). The pertinent provisions of section 1154(d) of the Agricultural Labor
Rel ations Act (ALRA) are nearly identical.
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separate fromthe persuasive force of the nessage bei ng delivered. Were no
such conduct is present, as wth nere handbilling, the courts wll not

count enance proscription. (DeBartolo, supra, 485 US 568 [108 S G. 1392].)

As the Gourt pointed out in DeBartolo, nore than nere persuasion is
necessary to prove a violation of section 8(b)(4)(ii), for that section
requires a show ng of threats, coercion, or restraints. (Id., at 108 S Q.
1399.)8

Logically, the potential ly unl awful coercive aspect of peacef ul
pi cketing stens fromits power, through the building of a perceived physical
and/ or psychol ogi cal barrier to dissuade third parties fromentering the
premses or crossing the picket line. Indeed, it is this forced
participation in the labor dispute that is the particular evil sought to be
el imnated by restrictions on secondary activity by | abor unions:

Secondary boycotts and pi cketing by |abor unions nay

be prohibited, as part of Congress’ striking of the

del i cate bal ance between uni on freedomof expression

and the ability of neutral enpl oyers, enpl oyees, and

consuners to renain free fromcoerced participation

inindustrial strife.

(NAACP v. Q aiborne Hardware (o. (1982) 458 U S 886, 912 [102 S. . 3409,

3425].) The coerced participation aspect of picketing is necessarily the
aspect that nay be proscribed, because all other aspects of peacef ul
picketing are purely expressive in nature and therefore protected. It
follows that activity that does not have the effect of coercing

participation in the | abor dispute, but nerely has a persuasi ve effect based

8Section 1154 (d) of the ALRA contai ns the same requirenent.
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upon the expression of the union's argunents in support of its position in
the dispute, may not be proscribed and woul d not viol ate section 1154(d).

In sum secondary picketing can be restricted because it has a
el enent of coercive conduct, i.e., patrolling, that handbilling does not.
Thus, picketing can have the effect of coercing consuners to becone invol ved
in the | abor dispute. Peaceful, nonthreatening handbilling, on the other
hand, relies solely on the persuasiveness of its nessage to have the desired
effect.

S nce a nessage witten on a sign or placard is no less a formof
expression than the sane nessage on a leaflet, it is illogical to conclude
that the wearing of a placard, unacconpani ed by coercive conduct, transmutes
what woul d ot herw se be protected handbilling into picketing that may be
proscribed. The nmath sinply does not add up-speech pl us speech does not equal

conduct . °

*Nor can the wearing of a placard while handbilling be considered
pi cketing based on sone perceived signalling effect. Case | aw references to
signalling arise in the context of discussions of the effects of picketing
whi ch nmake the picketing proscribable, particularly its effect upon
enpl oyees. However, those references do not stand for the proposition that
any signal ling of a dispute constitutes picketing, but instead that
signalling is the result of a picket line. In other words, signalling enters
the analysis only after the activity in question has already been found to
constitute picketing due to sone other characteristic, i.e., patrolling. For
exanpl e, in his concurrence in Retail Store Enpl oyees Lhion, supra, 100 S .
at page 2380, Justice Sevens refers to the signalling effect of picketing
just after defining picketing as including patrolling. (See quotation at page
4, above.) Indeed, to find otherw se woul d create the untenabl e result that
handbi I | ing woul d be transformed into picketing if the recipients of the
handbi | I s recei ved any indication of the nature of the dispute prior to
(continued.. .)
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Thus, while the use of signs or placards is characteristic of

pi cketing, the use of signs or placards al one does not constitute picketing.
Nor may the fact that the leaf letters were not

stationed in a fixed location but instead approached consuners in the
parking lot be the basis for concluding that the | eafletters were
patrolling. The dictionary definition of "patrolling” is "to nake a regul ar
and repeated circuit of (an area, town, canp, etc.) in guarding or
inspecting.” (Wbster's New Twentieth Gentury D ctionary, Unabridged (2d ed.
1975) p. 1314.) This is consistent wth the definition articul ated by
Justice B ack, which is set out above. Thus, the essence of patrolling is
the drawing of an inaginary |ine, which need not be static, fixed, or solid,
but whi ch forces those who approach, wei ghing factors beyond the nere
content of the nessage conveyed, to consciously deci de whether or not to
cross the line.

Here, on the occasions where only leaf letting took place, the
leafletters did not "patrol," but each nerely approached consuners in a
nont hr eat eni ng nanner to convey their nessage through both |literature and
oral discourse. ™ Wen done in this nanner, it is difficult to see howthe

leaf letting in the parking ot would require the crossing of a picket |ine

“(...continued)

reading the handbill, whether that infornation cane froma placard or
even a button or cap.

1t appears that there were usually several leafletters in the parking
lot working alone, that is, they did not approach consuners in groups. Nor
were they stationed or posted in a manner that woul d convey the i nage of a
pi cket |1 ne.
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any nore than woul d the nore typical leaf letting fromfixed positions at the
entrance to a business. Indeed, it has been found that handbilling of the
nature present in this case does not constitute picketing.

In Sorer Gomuni cations, Inc. v. National Assn. of Broadcast

Enpl oyees and Technicians, AFL-Q O (6th Gr. 1988) 854 F.2d 144 [129 LRV

2129], the court affirned the granting of a summary judgnent notion in favor
of a union that had been engaging in "do not patroni ze" secondary activity
agai nst busi nesses that advertised on a television station wth whomthe
union was engaged in a prinmary dispute. The pertinent alleged facts were as
foll ows. On each occasi on several union nenbers distributed handbills,
sonetines at the entrances to the businesses and sonetines "uni on nenbers
gave out handbills in the advertisers' parking lots in front of the
bui I dings. The nenbers either handed themout to people as they drove in the
parking lots, or as they exited fromtheir cars. They did not force the cars
to stop, nor did they block their entry into the lot." (ld., at pp. 145-146.)
The court also noted that the |eaf letters did not walk or narch in a
definite pattern. The court concluded that, as a matter of law these facts
did not constitute picketing:

The facts showthat the union's handbilling activity

i nvol ved wal ki ng around, approachi ng custoners, and at

tines having brief conversations wth them These

physical acts did not constitute a picket line, nor did
they seek an autonati c response.
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(ld., at p. 146.) The court therefore held that under the just decided
DeBartol 0 case the union's activity was not unl awful .

In sum to the extent that the activity in the present case
consi sted of peaceful, nonthreatening handbilling, whether or not conducted
at a fixed |ocation and whether or not the |eaf letters were wearing
pl acards, and was unacconpani ed by a picket line at the sane site, *such
activity did not itself constitute picketing. Therefore, under the dictates
of the DeBartol o decision, such activity was not unl awf ul .

Recogni ti onal P cketing

M col | eagues concl ude that the UFWdid not engage in unl aw ul
recogni tional picketing because (1) while the UFWs ultimate goal may have

been negotiated agreenents with the

UM col | eagues attenpt to distinguish Sorer by claining that the
leaf | eters in the present case "vigorously approached" and "confronted"
custoners as they exited their cars. The ALJ, at pages 15-16 of his
decision, expressly discredited testinony that the |eafl eters were overly
aggressive in their behavior toward custoners and nade the fol | ow ng
findi ng:

| amsatisfied that, while UFWsupporters evi nced a
strong coomtnent to their cause, they were not
intimdating, overly aggressive, or confrontational
in their approach to custoners.

Nor did the ALJ anywhere concl ude that the | eafl eters were patrolling.
Indeed, there is no evidence that the | eafl eters wal ked or narched in a
definite pattern. If ny colleagues are overruling the ALJ on these findi ngs,
which areinny viewfirmy supported by the record, then they nust of
course provide an explanation for doi ng so.

2pt pages 15-16, ny col | eagues appear to state that handbilling
is to be considered picketing if picketing takes place at other tines
and pl aces as part of the sane overall canpaign. This is an anal ytical
| eap for which ny colleagues cite no authority. In order for picketing
to have a coercive effect upon custoners, they nust, of course, be aware
of the picketing.
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growers, it had no i medi ate recognitional objective, and (2) the UPW s
demand that grape growers stop using pesticides could be net w thout
bargaining. | believe the facts in this case present a cl ose questi on.
However, when the proper analysis is applied, | believe the record as a whol e
warrants concl udi ng that unl awful recognitional picketing did take place, in
viol ation of section 1154, subdivision (d)(2)."

To support the dichotony between ultinate and i nmedi at e obj ect s,
ny coll eagues rely on Smtley (Gow Gafeteria) v. NLRB (9th dr. 1964) 327
F.2d 361, enf'g (1962) 135 NLRB 1183 [55 LREM 2302]. The court in Sntley

noted that nornally the ultinate object of all union actions is to obtain
contracts wth enployers and this sinple reality is not sufficient to nake
pi cketing "recognitional ." However, the court never stated that, in order to
be unlawful, a recognitional object nust be "immedi ate.” |ndeed, such a

di chotony ignores the possibility that picketing may be in furtherance of
several goals, sone nore i medi ate than others but all sought to be

acconpl i shed through the present action.

Here, there is evidence that the UFWpercei ved that the boycott
would aid its overall efforts to secure better working conditions, good faith
bargai ning on the part of growers, and nore and better collective bargaini ng
agreenents. The UFWs speeches and literature often refl ected these goal s.

These

BAs noted above, | agree with the majority to the extent that picketing
took pl ace which did not enjoy the protection of any of the provisos to
section 1154, subdivision (d).

ALJ deci sion, page 62.
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are the types of ultinmate recognitional goals referred toin Smtley.
However, in addition to the i mmedi ate ancillary goal of forcing Vons to stop
pronoting table grapes, the central focus of the boycott was the denand t hat
tabl e grape growers stop using dangerous pesticides. Gonsequently, this
demand nust be a part of the anal ysis of whether the boycott had a

recogni ti onal objecti ve.

M col | eagues, citing Fanelli Ford Sales, Inc. (1961) 133 NLRB

1468 [49 LRRM 1021], state that "picketing in support of a demand whi ch can
be achi eved wthout any need for bargaining is not a violation of law" | do
not believe that thisis afair reading of Fanelli and its progeny. In
Fanel i, the NLRB overruled an earlier decision in which it had hel d that
pi cketing to obtain rei nstatenent of an enpl oyee necessarily was designed to
conpel recognition or bargai ning. Instead, the NLRB determned that, since
the reinstatenent denand coul d be net "w thout recognizing or, indeed,
exchanging a word wth the Respondent,"” sone nore affirnati ve show ng that
the uni on sought recognition or bargai ning on the i ssue woul d be required
bef ore concl udi ng that the denand was recognitional . (1d., 49 LRRMat 1022.)
Thus, the fact that a demand theoretically can be net w thout bargaini ng
does not nean that it is not recognitional, but only that such a denand is
not per se recognitional .

In evaluating the totality of circunstances as
reflected in the record, I woul d conclude that the denand to stop using
pesticides on table grapes could not be net wthout resort to sone degree of

bargaining. In Fanelli and ot her cases where
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no recognitional notive has been found despite a uni on denand touchi hg upon
terns and conditions of enpl oynent, the denmand has been to reinstate an

enpl oyee or to neet area standards. (See, e.g., Witers & Bartenders Uhion,
et al. (1963) 140 NLRB No. 38 [52 LRRM 1023]; Houston Building S Gonstruction
Trades Gouncil (1962) 136 NLRB 321 [49 LRRM 1757].) In other words, the

denmands were clear and discreet and required no expl anati on.

In the present case, the UPWs denmand suffered froma distinct
lack of clarity. Though during an earlier period the UFWcited five
pesticides that it denanded no | onger be used, during the period at issue the
denand was in the nore general formof stopping dangerous pesticides. ™ Such a
general denmand, by its nature, cannot be net wthout the benefit of
di scussions, i.e., bargaining, to determne exactly what woul d satisfy the
demand. To attenpt to neet such a denmand w thout such di scussions woul d force
an enpl oyer to guess at the desired action, at the peril of further damage to
its business if the guess were incorrect. Anong the issues that woul d have to
be addressed woul d be the identification of the offendi ng pesticides, whether
an outright ban is sought, and whether changes in application procedures and

safety practices woul d acconplish the desired result.

'"Wien the five pesticides were |isted, the demands al so i ncl uded, inter
alia, ajoint testing program Such a program since it would require a
continuing relationship between the UFWand the growers, woul d mani festly
requi re bargai ning. Though it appears that this denand was not regul arly
included during the period in question, | have found no evidence that it was
expressly di savowed.
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In sum | believe the correct reading of applicabl e case | aw
requires an examnation of both the nature of the denand and all of the
surroundi ng circunstances to determne if an object of the denand is
recognition or bargaining. It is not enough to conclude that the denand
theoretically could be net wthout bargaining. | would find that the denmand
inthis case, givenits highly general nature, coupled wth other
I ndi cations that the boycott was in part notivated by a desire for
agreenents wth growers, was recognitional wthin the neani ng of section
1154, subdi vi si on (d).

DATED Novenber 5, 1993

LINDA A FR QK Menber
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CASE SUMVARY

N TED FARM WRKERS OF AMER CA 19 ALRB \b. 15

AFL-A O Case Nos. 91-A-5-EQSD

(CALI FCRN A TABLE GRAPE AOM SS AN 91-A-5-1-EQ D
91-Q.-1-M

ALJ Deci sion

The ALJ found that on nunerous occasions during 1991, the Uhited Farm Vérkers
of Arerica, AFL-Q O (UFW engaged in unl awf ul secondary boycot t act|V| t| es hy
pi cketing narkets owned and operated by Vons Conpanies, Inc. (Vons),

violation of section 1154(d) of the Agricultural Labor Rel ations Act (ALRA)
The ALJ found that the purpose of the boycott, which invol ved sidewal k

pi cketing and | eafl etting of custoners inside supernarket parking | ots, was
to get Vons to stop advertising and pronoting California tabl e grapes treated
wth pesticides which allegedy caused harmto farmworkers and consuners.
The ALJ concluded that the UFWs conduct constituted an illegal secondary
boycott because the UFWs prinary dispute was wth CGalifornia table grape
growers, not wth Vons; the UPWs picketing was ai ned at inducing custoners
not to patroni ze the neutral enpl oyer, Vons, rather than not to buy the
prinmary enpl oyer's product (grapes), and thus threatened, coerced or

restral ned Vons; and the URWs conduct was not protected by any of the four
"provi sos" of section 1154(d) which permt picketing and other forns of
publicity under certain circunstances not applicabl e herein.

The ALJ found that the UFWdid not engage in recognitional picketing in

viol ati on of Labor Code section 1154(h) because, although the UFWnay have
had an ultimate goal of obtaining collective bargaining agreenents wth
growers, it did not have an i medi ate recognitional object in conducting the
denonstrations at Vons. The ALJ al so concluded that the Q- der prohibiting
secondary pi cketing should not extend to third parties who participated I n
d(hem)rlmjsé'{/\r/ ations agai nst Vons but acted i ndependently rather than as agents of
the

The ALJ held that, under the authority of Uhited FarmVWWrkers of Anerica,
AFL-A O (The CGareau Goup dba Egg dty) (1989) 15 ALRB No. 10, danages

agai nst the UFWcoul d be sought only by any neutral party injured as a result
of the illegal secondary boycott.

Boar d Deci si on

The Board affirned the ALJ's concl usion that UFWsupporters engaged in

unl awf ul secondary pi cketing when they stood or wal ked back and forth al ong
sidewal ks in front of Vons stores, carried banners, flags and signs, and
chanted sl ogans. The Board al so affirned the ALJ's finding that the parking
| ot conduct whi ch involved the wearing of placards, speaking to store
custoners, distribution of leaflets, and patrolling by handbillers who



wal ked up and down the parking | ot aisles and vigorously approached store
custoners wth their leaflets constituted picketing. The Board concl uded
that the handbilling was so integral to the overal |l picketing activity that
it could not be perceived or considered as a separate activity of peacef ul
handbi I ling wthin the neaning of DeBartolo Gorp. v. Bdg. & Gonstr. Trades
(1938) 485 U S 568 [128 LRRVI 2001. ]

The Board affirned the ALJ's conclusion that the UFWdid not engage in
recogni tional picketing in violation of section 1154(h). The Board al so
affirmed the ALJ's conclusion that groups or individual s who denonstrat ed
agai nst Vons' practices wthout becomng agents of the U”PWshoul d not be
subject to the Board s Qder.

The Board affirned the ALJ's concl usion that danages are awardabl e agai nst
parties found to be in violation of section 1154(d). However, the Board
concl uded that any person (not just neutral enployers) injured in his or
her busi ness or property by reason of the unl awful conduct coul d seek
conpensat ory danages.

Goncurrence and D ssent

Menber Frick concurred wth the majority on all findings and concl usi ons,
wth two exceptions. ne, Menber Frick would find that at many of the sites
where UFWdenonstrators appeared, the only activity consisted of a snall
group of people roamng throughout the parking ot in no definite pattern
who approached custoners to hand theml eafl ets and ask themnot to shop at
Vons. In her view this activity nay be characterized only as handbill 1 ng
and do not include conduct, such as patrolling, that would allow the
activity to be considered picketing, and thus subject to regul ati on. Two,
Menber Frick would find that the UFWs picketing had an unl awf ul

recogni tional objective because the denand to stop using pesticides on

tabl e grapes was of a highly general nature that would be difficult to neet
w thout bargaining and there were other indications in the record that the
t)FWsought to obtain agreenents wth grape growers as a result of the
oycott.
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JAMES VO PVAN  Admini strative Law Judge:

This matter was heard by ne in San Dego and in Los Angel es,
Galifornia, over a. period of eight hearing days, beginning on April 1 and
concluding on April 10, 1992.

It arose out of charges filed agai nst the Unhited FarmVWrkers of
Awrica, AFL-QO ("UFW) by the Galifornia Tabl e G ape Coomssion ("CIQC").
In those charges, the CTQC al | eged that the UFWvi ol ated the secondary
boycott provisions of the Agricultural Labor Relations Act ("ALRA') on
nuner ous occasi ons in 1991, by pi cketing narkets owned and operated by Vons
Gonpani es, Inc. ("Vons").

After investigating the CTGC s charges, the General Counsel issued a
conpl aint alleging 39 instances i n which the UPWs pi cketing viol at ed
section 1154(d)(ii) (2) of the Galifornia Labor Gode by exerting i nproper
secondary pressure on Von's so that it, in turn, would exert pressure on
Galifornia grape growers, all of whomare nenbers of the CTGS to stop
using certain pesticides on the tabl e grapes they produced. The conpl ai nt
was subsequent|y anended by addi ng 33 additional incidents and by alleging
that the UFWs conduct al so viol ated the prohibition agai nst recognitional
pi cketing found in section 1154 (h) of the Act.

The Respondent answered, denying that it had violated the Act and
rai sing nunerous defenses—-urisdictional, procedural, substantive, and
constitutional . Several of those defenses were di sposed of prior to

heari ng:



(1) The Sanding of CTQEC to F le Charges. Respondent asserted that

CIGC as a governnental agency, could not file charges as an aggrieved party
under ALRA | ruled the defense invalid because CTGQC is a quasi-public
corporation which, by statute, has all of the powers granted to private
corporations, including the right to sue and be sued (Food & Agr. Code,
86551), and | pointed out that, in NNRBv. Indiana & Mchigan Hectric .

(1943) 313 US 9, 17, the US Suprene Gourt, interpreting parallel |anguage
in the National Labor Relations Act, had refused to |limt the classes of
persons who could file charges. (See Ruling on Mtion to O smss or

Bifurcate, dated February 20, 1992.) Respondent al so clained that the Board
could not act on the charges because CIGC had engaged i n various sorts of
msconduct directed at the UFW | rejected this "uncl ean hands" def ense based
on the Suprene Gourt's hol ding that, "Dubious character, evil or unl awf ul
notives, or bad faith of the inforner cannot deprive the Board of its
jurisdiction to conduct the inquiry." (318 U S at 18; see al so: Teansters
Local 294 (Island Dock Lunber, Inc. ) (1963) 145 NLRB 484, 492 fn. 9;

A unbers Local 457 (Bomat Pl unbing S Heating) (1961) 131 NLRB 1243, enf'd.
299 'F.2d 497 (2nd dr. 1962); Sheet Metal Wrkers Local 20 (1961) 132 NLRB

73.) In Admnistrative Oder 92-4, the Board deni ed Respondent's interim
appeal of ny ruling and reserved the issue for exceptions. However, when the
Respondent subsequent|y noved to stay further proceedi ngs, the Board
addressed and rejected the Respondent’s argunents, citing |ndi ana and

M chi gan Hectric and




two National Labor Relations Board decisions involving charges filed by
public entities (I1LWJ), Local 16 (Aty of Juneau) (1969) 176 NLRB 389 and
| LA Local 1414 (Qccidental Chenical Conpany) (1982) 261 NLRB I.).! (See

Admnistrative Qder 92-5, pp. 1-3.) Fnally, when Respondent sought to
enjoin the ALRB fromproceeding in this natter, the Superior Gourt for
Gounty of Los Angel es |ikew se ruled that CTGC had the standi ng necessary to
institute proceedi ngs before the ALRB. (See Ruling on Oder to Show Cause Re
Prelimnary Injunction, UFWv. Foote, Case BC 052037, q 17, issued April 26,
1992.)2

(2) Dsmssal of Previous Secondary Boycott Charges as a Bar to

this Proceedi ng. Because the previous secondary boycott charges which were

dismssed al |l invol ved incidents other than those all eged in the pendi ng
proceedi ng and because there was nothing in the dismssals to indicate that
they were intended to cover conduct other than that alleged, | ruled that
the ALRB was not barred fromproceeding. (See Ruling on Mtion to O smss or
furcate, dated February 20, 1992.) In Admnistrative Oder 92-4, the Board

deni ed Respondent’' s interi mappeal of ny ruling and

'During the course of the hearing, Respondent attenpted on a nunber of
occasions to offer evidence of the Charging Party's "governnental " status
and "uncl ean hands”. h each occasion, | rejected the evidence.

'n an attachrment to its post hearing brief, Respondent raises for the
first tine the defense that the charges were invalid because the nenbers of
CIQC had a personal financial interest in the outcone of the proceedi ng,
therby violating the Galifornia Political ReformAct, Gov. Gode 8§37100.

That is a issue reserved for the Superior Gourt (Gv. (ode §91003(b)), and
shoul d have been rai sed in the injunction proceedi ngs brought there.
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reserved the issue for exceptions. However, when the Respondent subsequently
noved to stay further proceedings, the Board addressed the issue and rul ed
that the settlenent of the earlier charges did not bar these proceedi ngs (See
Admnistrative Qder 92-5, p. 3.), and in the subsequent injunction

proceedi ng the Superior Gourt agreed. (See Ruling on Oder to Show Cause Re
Prelimnary Injunction, UFWv. Foote, Case BC 052037, | 18, issued April 26,
1992.)

(3) Estoppel Based on Representation by the General (Gounsel to

Respondent's Gounsel . Inits interimappeal of ny ruling denying its notion

to dismss, Respondent argued for the first tine that a remark nade by the
General counsel to the Respondent's counsel in June 1991, to the effect that
“the union finally got [the language in its leaflet] right" operated to estop
the Board fromsubsequently claimng the leafl et was untruthful. In
Admnistrative Oder 92-4, the Board reserved the issue for exceptions.
However, when the Respondent subsequently noved to stay further proceedi ngs,
the Board addressed and rej ected the argunent:

"Bven assumng the renark were nade as asserted, the Board fails to

see howit is naterial to the dispute herein, nor howa party coul d
reasonably rely on such a renark.” (See Admnistrative Qder 92-5,

p. 4.)
Wien t he Respondent sought to introduce the remark at hearing, | ruled that
the effect of the Board s ruling was to foreclose further litigation of the
issue. (MI1:1.)

Prior to the hearing, CTGC intervened as the charging party and fully
participated in the proceedi ngs. During the hearing,
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three individual s: Mtyl G onboske, Rudol ph R co, and Father Joseph Tobi n—
each of whomasserted that the proceedi ng woul d i npact upon their
constitutional right to protest Van's sale of table grapes treated wth
certain pesticides—were also allowed to intervene and participate on a
limted basis. (See Ruling on Mtion to Intervene, issued April 8, 1992.)

During the hearing, the General (ounsel anended the conpl ai nt by
elimnating the "aiding and abetti ng" clause fromthe prayer by striking
the words "...persons and | abor organizations acting in concert or
participation wthit...." and by elimnating all egations that UFW
pi cketi ng at the Pasadena Courthouse on August 17 and Novenber 1, 1991,
violated the Act (Conplaint, page 7 and Y7, page 5.)

At the conclusion of the General Gounsel's case, | granted a notion to
dismss those incidents of alleged violations for which no proof had been
of fered.?

After the close of the hearing, Respondent and Intervenors @ onboske,

Rco and Tobin filed a notion to disqualify ne; that

*The following incidents, alleged in Paragraph 7 of the Conplaint were
stricken: Von's Sore #265, Los Angeles, March 2 & 9, 1991; Tianguis Sore
#461, East Los Angeles, March 2, 9, 17, 22, 23 & 30, 1991; Tianguis Sore
#454, Huntington Park, March 2, 1991 and Novenber 10, 1991; Tianguis Sore
#460, Los Angel es, March 3 & 9, 1991; Tianguis Store #453, H Mnte, Mrch
9, 16, 17, 22, & 23, 1991; \Vons' onpanies, Inc. Sore #250, San Fernando,
March 10, 16, 24 & 30, 1991; Tianguis Store #451, Mntebell o, March 9, 16,
17 & 23, August 17, and Novenber 10, 1991; Tianguis Store #452, Qudahy, June
29, August 12 & 17, and Novenber 10, 1991; Vons' Store #161, Mssion HIls,
March 16, 1991; Tianguis Store, Brooklyn Ave., Los Angel es, August 18 and
Novenber 10, 1991; Von's Sore, Pasadena, Novenber 1, 1991; and Vons S ores,
Santa Moni ca, Novenber 2, 1991.



noti on was denied by ruling submtted herewth. | have al so submtted to
the Board ny recommendation pursuant to Title 8, California Code of

Regul ati ons, section 20800, concerning the conduct of counsel for the
Respondent .

Al parties filed post hearing briefs.*

Uoon the entire record, including the docunentary evi dence i ntroduced
and ny observation of the deneanor of w tnesses, and after consideration of
the argunents and briefs submtted, | hereby nake the foll ow ng findings of
fact and reach the fol | ow ng concl usi ons of |aw

. FIND NS GF FACT
A The Hfect of Labor Gode, Section 1155

Both inits Answer and throughout the hearing, Respondent, citing
section 1155 of the Labor Code, objected to the admssion of every statenent,
both oral and witten, attributed to the UFW its agents and representati ves,
whi ch woul d tend to establish the violations alleged. | overruled all such
obj ections, but reserved the issue for final determnation in this Decision.

Because the UFWs interpretation of 81155 woul d, if accepted, inpose
drastic l[imts on the evidence to be considered, it needs to be resol ved
before noving on to consider the facts.

Section 1155 provi des:

"The expressing of any views, argunents, or opinions, or the

di ssemnation thereof, whether in witten, printed, graphic, or
visual form shall not constitute

“The Respondent and | ntervenors G onboske, R co and Tobin
filed a single, consolidated post hearing brief.
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evi dence of an unfair |abor practice under any of the provisions

of this part, if such expression contains no threat of reprisal or

force, or promse of benefit."
The language is drawn, al nost verbatim fromsection 3(c) of the National
Labor Relations Act, where it had its originin the extensive revisions in
the original Végner Act by the Taft-Hartl ey Anendments of 1947. A that
tine, Gongress was concerned by the NLRB s use, frequently in the context
of organi zati onal canpai gns, of anti-union comments by enpl oyers to their
enpl oyees as proof that their subsequent conduct violated the Act. (See,
for exanpl e, Renarks of Sen. Hlender, 93 Gong. Rec. 4261 (daily ed. April
28, 1947).) The situation was exacerbated by the fact that unions were
wthout simlar constraints because they, were not subject to the unfair
| abor practice provisions of the Végner Act. (See, for exanpl e, Renmarks of
Sen. Taft, 93 (ong. Rec. 4142 (daily ed. April 25, 1947.) The House and t he
Senat e both sought to rectify the situation by nmaki ng union restraint and
coercion illegal and by including free speech guarantees, applicable both
to unions and to enpl oyers; section 8(c) energed out of the reconciliation
of those guarantees in the House and Senate bills. (House Conf. Rept. No.
510 on HR 3020. 80th Cong., 1st Sess., p. 45 (1947).) During the final
debat e on the Conference Report, Senators Mrse, Pepper, and Mirray opposed
the provision, arguing that "under this anendnent. . .the Board and the
courts nust close their eyes to the plain inplications of speech; and they
nust disregard clear and probative evidence of notive, or prejudice, or

bias." (Renmarks of Sen. Mrse, 93 (ong. Rec. 6610 (daily ed.
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June 5, 1947); see alsc remarks of Sen. Mirray, 93 (ong. Rec. 6656 S 6662
(daily ed. June 6, 1947).) in response to these criticisns, Senator Taft,
the principal proponent of the legislation, provided his fellow Senators
with an interpretation and clarification of this and other di sputed
amendnents. The crucial portion reads:
"There has...been sone question raised wth respect to the phrase
‘constitute or be evidence of an unfair |abor practice. ' The
purpose of this language is to nake it clear that the Board i s not
to use any utterances containing threats or promses of benefit: as
either an unfair |abor practice standing al one or as naki ng sone
act which woul d ot herw se not be an unfair |abor practice, an
unfair labor practice. It should be noted that this subsection is
limted to 'views, argunent, or opinions' and does not cover
instructions, directions or other statenents which mght be deened
adm ssi ons under ordinary rules of evidence. In other words, this
section does not nake inconpetent, evidence which would ordinarily
be deened rel evant and admssible in courts of law" (93 Cong. Rec.
6601 (daily ed. June 5, 1947); see also 93 (ong. Rec. 7002 (daily
ed. June 12, 1947).)
The fol | ow ng day, the Senate passed the |egislation which eventual |y becane
the Labor Managenent Rel ations Act of 1947. (93 ong Rec. 6695 (daily ed.
June 6, 1947.)
Senator Taft's distinction between views, argunents and opi ni ons, on
the one hand, and admssions, on the other, is—n the context of the
conpl ai nts which led to the enactnent of section 8 (c)--best understood as
protecting the expression of views, argunments, and opinions in so far as they
are part of the nornal persuasive activities engaged in by enpl oyers and
unions, but as inapplicable to incrimnating statenents or conduct not
directed at persuadi ng or convincing enpl oyees, nenbers or ot her
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possi bl e constituents.

Uhder such an anal ysi s, section 1155 woul d not precl ude the adm ssi on
of statenents nmade during press conferences, interviews or public
appear ances, or contained in internal docunents or press rel eases [since
all of these are sinply explanations of union conduct or behavior], but it
woul d precl ude the use of speeches, |eaflets or other persuasive conduct
nade, distributed or engaged in at the situs of picketing or handbilling—at
least in so far as the |l eafl et, speech or conduct served to induce or
encourage, but did not threaten, coerce or restrain.

Notice, however, that inporting that distinction into section 1154(d)
woul d render subsection (i) neani ngl ess, since there would then be no way
to establish "inducenent and encouragenent” which is the gravanen of the
conduct prohibited in that subsection. Early on, the National Labor
Rel ati ons Board and the Supreme Gourt recogni zed this and refused—or that
reason and for other policy considerati ons—+0 construe section §c) as
gual i fyi ng section Sb)(4). (Brotherhood of Carpenters (1949) 81 NLRB
802, 807-16; International Brotherhood of Hectrical Wrkers, Local 501 v.

National Labor Relations Board (1951) 341 U S 694.) As the Qourt

sai d:

"The renedial function of 8 8(c) is to protect noncoercive
speech by enpl oyer and | abor organi zation alike in furtherance
of alawul object. It serves that purpose adequately w thout
extending its protection to speech and pi cketing in
furtherance of unfair |abor practices such as are defined in 8
8(b)(4). The general terns of § 8(c) appropriately give way
to the specific provision of 8§ 8(b)(4). (ld. at 704.)
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By adopting the | anguage of 8§ 3(c) and by requiring that "the Board
fol l ow applicabl e precedents of the National Labor Relations Act, as anended"
(Lab. Code § 1148), our Legislature accepted Gongress' intent and the Suprene
Qourt's interpretation of the language in question. Furthernore, the sane nay
be said wth respect to the allegations of illegal recognitional picketing: §
1155 serves its purpose wthout extending its protection to speech and
pi cketing in furtherance of unfair |abor practices such as these defined in §
8(b)(7) of the NLRA and carried over into 8§ 1154(h) of the ALRA

| therefore conclude that 8 1155 does not operate to exclude the
admssion of statenments nade during press conferences, interviews or public
appearances, or contained in publications or press releases; nor does it
excl ude speeches, chants, or comments nade, or |eaflets, placards, signs, or
banners distributed, worn, or displayed at the situs of picketing or
handbi I | i ng.

B. The Gonduct Conpl ai ned O

Al of the conduct conplained of relates to activities carried on by
the UFWat the stores and headquarters of Vons (onpanies, Inc. Vons, the
largest food retailer in Southern CGalifornia, operates three subsidiary
chains: Vons, Tianguis, and Pavilions. Tianguis narkets cater to the H spanic
comunity and, as such, were the focus of the UFWs activities. In addition,
there was sone activity at stores of the Vons subsidiary; and, while there
was no leaf letting or picketing at Pavilions, custoners at stores where

activity did take pl ace were encour aged
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to boycott its snores as well.

The General (ounsel and the Charging Party introduced evi dence of
32 incidents, spanning the period fromMrch 22 to Decenber 3, 1991; 29
occurred at 5 different stores in the Tianguis chain, 2 at Vons S ores,
and 1 at Vons headquarters. The chronology is as fol | ows:

Nont ebel [ o Tianguis - March 22, 1991°

Huntington Park Tianguis - March 23, 1991

Qudahy Tianguis - March 23, 1991

Mont ebel o Tianguis - June 6, 1991

Huntington Park Tianguis - June 9, 1991

Hiunting-en Park Tianguis - June 15, 1991

Qudahy Tianguis - June 15, 1991

Mont ebel | o Tiangui s - June 29, 1991

Huntington Park Tianguis - June 29, 1991

10. East Los Angeles Tianguis - June 30, 1991

11. Mntebello Tianguis - July 6, 1991

12. Huntington Park Tianguis - August 11, 1991

13. East Los Angel es Tianguis - August 24, 1991

14. Montebell o Tianguis - August 31, 1991

15. Fresno Vons - Novenber 8, 1991

16. Montebell o Tianguis - Novenber 9, 1991

17. East Los Angel es - Novenber 9, 1991

18. Huntington Park Tianguis - Novenber 9, 1991

19. Qudahy Tianguis - Novenber 9, 1991

20. Mntebello Tianguis - Novenber 17, 1991

21. Huntington Park Tianguis - Novenber 17, 1991

22. \ons orporate Headquarters, Arcadia -
Novenber 20, 1991

23. Mntebello Tianguis - Novenber 23, 1991

24. Montebell o Tianguis - Novenber 24, 1991

25. Huntington Park Tianguis - Novenber 24, 1991

26. H Mnte Tianguis - Novenber 24, 1991

27. San Ysidro Vons - Novenber 26, 1991

28. Mntebello Tianguis - Decenber 4, 1991

29. (Qudahy Tianguis - Decenber 7, 1991

30. East Los Angel es Tianguis - Decenber 7, 1991

31. Huntington Park Tianguis - Decenber 7, 1991

CoNOORWN -

Wtness Otega was uncertain of whether this incident occurred on
the 21st, 22nd, or possibly the 23rd (which was a Saturday). (See
[1:113; 1V:155.)
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32. Hunting-con Park Tianguis - Decenber 8, 1991° Those stares are, |ike
nost supernarkets, separated frompublic sidewal ks and streets by |arge
par ki ng areas, which they have to thensel ves or share wth other stores in
t he shoppi ng center in which they are | ocat ed.

Mbst of the incidents occurred on weekends when the stores were

busi est and invol ved anywhere from6 to 12 URWsupporters, and occasional |y
nore. Wiile activities varied wth the size of the group, all of the
I nci dents had one essential conponent: As custoners parked and exited their
aut onobi | es, and occasional |y as they were | eaving, a UPWsupporter wearing
sone kind of identification--usually a pl acard-woul d approach, speak briefly

wth the custoner, ask that he or she boycott Vons, and hand the

®The General Gounsel relied on the testimony of Adan Otega and Carl os
Aranbul a and on phot ographs and vi deos taken by themand by tel evi sion news
crews to prove all of the above incidents except #15 (Mons Sore, Fresno,
Novenber 8, 1991) and #27 (Mons Store, San Ysidro, Novenber 26, 1991). The
Fresno incident was testified to by Kathl een Nave, and corroborated by a
video tape froma local television station (11:27-39; Intervenor's Ex. 4),
and the San Ysidro incident is depicted in a videotape which Uhion wtness
Arturo Rodriquez testifed accurately depicted the events. (General (ounsel's
Bx. 23; M: 112-113.) For its part, the Uhion did not deny that the
incidents took place; it did, however, attack the manner in which Qtega and
Aranbul a characterized the behavi or of the participants and their ability
"torecollect the details of each incident. (See pp. 15-16, infra.)
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custoner a |leafl et explaining the Lhion's position. (M:208-209.) Wile the
words spoken and the leaflets distributed varied, the basic nessage was the
sane: Do not shop at Vons/ Tiangi us because it sells table grapes treated
Wth pesticides harmiul to farmworkers, their famlies, and consuners in
general .’ Some UFWsupporters could be identified by the T-shirts or caps
they wore, or by insignia on their shirts, but nost supporters—at |east one
in each of the incidents conpl ai ned of--wore snall placards (11" x 17")
hung around their necks. (M:207.) The placard had two sides, either of
whi ch mght be di spl ayed; one side read, "DON T SHOP HERE Fast for Life!
BOYGOIT (RAPES' with a black UFWeagl e synbol in the background; the other
side read, "NO (QRAPES' foll owed by the UFWI ogo, a bl ack eagl e encircl ed by
the 1 egend "United Farmworkers of America, AFL-AQ°% At sone of the
| ocations, leafletters also offered custoners "No Was [ G apes]" bunper
stickers for which they requested a snmall contribution.

The nunber of leafletters varied fromincident to incident, sonetinmnes
only a few were stationed in the parking aisles, other tines there were

nore. At tines, leaf letters were stationed j ust

"B ght different leaflets were i ntroduced as havi ng been distri buted
by the UFWat Vons. (Intervenor' s Exs. 3, 9, 10, 11, 12 S 13; General
Qounsel 's Ex. 46; Respondent's Ex. H) Wiile all carried nuch the sane
basi ¢ nessage, several contain | anguage which is hel pful in ascertaining
the URWs objectives in boycotting Vons and. They, along wth the other
evi dence of "objective", are considered in detail bel ow (infra, pp. 25-27).

8General Qounsel 's Ex. 3. On several occasions, URWsupporters wore
other placards reading, "No conpre en Tianguis" (Do not shop at Tianguis).
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outside stare entrances as well as in the parking I ot, and sonetines they

al so stood near the driveway entrances fromthe street to offer |eaflets—and
comment s—+0 custoners driving in or out. Sone |eafletters woul d shout

sl ogans or chants, such as, "Boycott Tianguis", "Boycott Vons", "Don't Shop
Here", "No Was".

In the |arger denonstrations, URWsupporters wearing pl acards, T-
shirts, hats, and/or insignia al so stationed thensel ves al ong the public
sidewal k or at the edge of the streets where they displ ayed | arge signs,
pl acards, banners, and/or UFWflags, reading "No G apes", "Boycott \Vons", or
the like. Wsual Iy, they would chant or call out to passing notorists,
asking themto "Boycott Tianguis”, "Don't Shop at Vons", "Don't Shop Here",
"No Gapes”, or the like. On occasion, they paraded back and forth al ong the
sidewal k wth signs. Their signs and banners and their comments, chants and
shout s conveyed the sane basi c nessage as that of the leafletters in the
parking lots: Don't shop at Vons/ Tiangi us because it sells table grapes
treated wth pesticides harmiul to farmworkers, their famlies, and consuners
in general .

Wil e there was sone testinony that UFWsupporters were overly
aggressive in their behavior toward custoners, that testinony came
excl usi vel y fromtwo witnesses: Adan Qtega and Carlos Aranbul a.® Both were
enpl oyed by an organi zati on whi ch actively opposed the UPWs grape boycot t

and bot h evi nced a

*The General Qounsel used Qtega and Aranbul a to establish 30 of the 32
I nci dent s.
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hostile attitude toward the UPWand its supporters. Because of this, | do
not accept: their testinony that Unhion supporters acted inproperly. The
phot ogr aphs and vi deo tapes whi ch they took do not corroborate such clains;
nor does the testinony of the Uhion wtnesses who were present. In this
regard, | was particularly inpressed wth the testinony of the Irving
Her shenbaum a nenber of the Uhion's Executive Board, who acted as a "Sore
Goordinator" in the East Los Angel es area and was present for a nunber of
the incidents. He answered the questions put to himin an hones- and
forthright manner, and did not, as did sone of the other union and enpl oyer
W tnesses, attenpt to argue the case in his testinony. | believe hi mwhen
he sai d:
"Vél |, we have basic rules that we used for -- since | joined the
staff, we ask people to respect the custoners. |If the custoners
didn't want to talk wth them don't talk to them Be nonvi ol ent
at all times and [explain] what the issues were." (M:205.)
| amsatisfied that, while UFWsupporters evinced a strong coomtnent to
their cause, they were not intimdating, overly aggressive, or
confrontational in their approach to custoners.™ (See, generally: M: 207-

212.) Nor did they undul y

©pranbul @, in particular, displayed considerable hostility toward the
Lhion, and that led himrepeatedly to overstate his .testinony and to
interject adverse characterizations whi ch went beyond the questions he was
asked. Qtega was a sophisticated wtness; he was nuch nore subdued and
| ess overtly hostile, but he repeatedly put "a favorable spin" on his
testinony and mssed few opportunities to repeat and reiterate poi nts which
he believed harnfiul to the UFWs position.

“They were hostile toward Aranbul a and Qtega, but this is
under st andabl e in view of their opposing views. And even in those _
confontations, union supporters did not exceed the bounds of picket |ine
propriety.
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i npede the flowof traffic into and out of the parking lots or disrupt the fl ow
of custoners into and out of the stores.

Four of the incidents--Mntebello on June Sch, Fresno on Novenber 3th,
\cns Headquarters on Novenber 20th, and San Ysidro on Novenber 25™--differed
fromthe others. Mntebello included all of the el enents described above, but
it was nuch larger. Approxi mately 100 peopl e attended; the press was invited,
and, on the sidewal k area just outside of the parking |ot, an area was set
asi de where Cesar Chavez and others spoke to these assenbl ed. * The
denonstration at Von's in Fresnc was simlar to other incidents, but nere UFW
supporters--approxi nately 60 -- were present, and UFWExecutive Board nenber
Arturo Rodriguez stood in the sidewal k area and spoke to those assenbl ed,
including representatives of the press. The denonstration at Vons Qorporate
Headquarters in Arcadia was al so | arge. Bet ween 150 and 200 UFWsupporters
stood on the sidewalk in front of the parking |ot, nmany wearing pl acards, sone
wavi ng UFWfl ags or carrying signs reading, "Boycott Von's", "No Was",
"Boycott Tianguis", and the like. A person wth a bull horn led the crowd in
chanting "Tell Vons No", "Boycott Vons", "No Was", and the like. Wlike the
ot her incidents, no evidence was introduced to establish that any custoners
were present that day. The incident which occurred at San Ysidro was | arger
than usual and included, in addition to normal boycott activities, a

denonstrati on,

?Because of the size of the crowd, there appears to have been sone
incidental spillover into the parking |ot.
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conduct ed by UFW Executive Board nenber David Martinez, of tile dangers
of pesti ci des.
The content of the speeches given at Montebello and. Fresno is
rel evant in establishing the purpose and abject of the UFWboycott; as such
it wll be considered later in these findings of fact. (See pp. 24- 25,

infra.)

It was net uncommon, especially at the |arger denonstrations, for
persons to be present who, while supportive of the boycott, were not
directly affiliated wth the Uhion. Some carried UFWsigns, sone parti ci pated
inleaf letting, and some spoke at the larger assenblies. Their roles and
status wll be discussed | ater when the issues of agency and responsibility
are consi der ed. (See pp. 63-55, infra.)

C The Hstory of the Boycott at \ons

The legality of the UFWs conduct turns, to a great extent, onits
purposes and objectives. The best place to begin the inquiry into what
t hose purposes and objectives were is to examne the events which | ed up the
\Von' s boycott.

Cesar Chavez and his Whion were deeply concerned over the the effects
of certain pesticides used in the production of grapes on the health of
farmworkers and their famlies. The ' Uhi on becane convi nced that the best
way to address those concerns was to call for a consuner boycott of table

grapes whi ch focused on the supernarkets where they were sol d. *® Because

"3The considerations which | ed to this decision were expl ai ned by Lhion
President Gesar Chavez in his address to the 20th Anni versary Gonference of
the Public dtizen. (See pp. 6- 13
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nmast farnworkers are H spanic, because Southern Galifornia is the hone of one
of the largest Hspanic communities in the Lhited Sates, and because Vans, as
the largest supernarket chain in Southern CGalifornia, had specifically
establ i shed a subsidiary chain [Tianguis] to cater to the H spanic community,
Vans was selected as a prine target for the UPWs anti-pestici de canpai gn. As
Chaves said in his address to the Public dtizen (onference:

"Vons wants the profits it makes fromconsuners, including nany

H spani cs, but Vons al so wants to appease grape growers at the

expense of H spanic farmworkers and their children who are poi soned

by pesticides and at the expense of all consuners who are

threatened by toxic chemcals." (Intervener' s Ex. 6(b), p.13.)

Sonetine in 1939, union supporters began col I ecting signatures from
custoners in Vons' parking |lots on petitions which stated, "V¢ support the
Lhited FarmWrkers' efforts to elimnate pesticides fromthe food we and our
famlies eat" and specifically nentioned, "Pesticides on grapes" and "Aar in
Appl es”. (Respondent ' s Ex. L.) A a neeting held that Summer, UFW
| eaders presented nanagenent wth petitions signed by 40,000 consurers and
reguested that the conpany stop pronoti ng and advertising tabl e grapes. (M:
171.) \Vons asked for tine to study the issue. (Respondent’'s Ex. M)

Later that Summer, a second neeting was held. "A that neeting Vons

representatives stated that Vons woul d be

of the Transcript of Intervenor's Ex. 6.) [ That transcript was
submtted to ne, pursuant to the agreement of the parties, after the cl ose of
hearing. Having received no objection to its accuracy, it is hereby admtted
Into evidence as as Intervenor's Exhibit 6(b) .]
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i npl enenting certain changes inits narketing policies in the exercise of
its business judgnent and discretion based in part on Vans' perception of
publ i ¢ concern. Followng that neeting for a period of approxinately seven
to eight weeks, Vans stepped selling table grapes inits Tianguis store and
in stares |ocated in grape grow ng areas and did not advertise or pronote
grapes.” (Respondent's Ex. M)

At that point, Vons agai n began sel ling and advertising tabl e grapes.
The Uhi on contacted the conpany, urging it to reconsider its position.

Recei ving no' response, the UFWconducted a denonstration just prior to
Christmas 1939, in which several hundred suppcrters narched froma | ocal
church to a nearby Vons store. Further attenpts to contact Vans were
unsuccessful , as was a UPWsponsored letter witing canpai gn i n whi ch groups
and organi zati ons synpat hetic to the Uhion's cause wote Vans asking that it
neet wth the UPWover the pesticide issue. (M:174-175. )

Fustrated wth Vans failure to respond, the UFWdeci ded that nore
forceful neasures were called for. In June or July 1990, it began sendi ng
supporters to individual stores to persuade custoners to boycott Vans and shop
el sewhere. They conduct ed thensel ves i n nuch the sanme manner as descri bed
above in Section B--wearing placards, they woul d approach custoners in the
parking lot, asking themto boycott Vons and offering | eafl ets expl aining the
dispute. A tines, union supporters woul d al so station thensel ves al ong the

sidewal ks in front of the stares, carrying
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| arger signs, banners or flags and chanting boycott sl ogans.

This activity continued for approximately 8 nonths. During that tine,
unfair | abor practice charges were filed by Vans all eging that the UFWconduct
viol ated the secondary boycott provisions of the ALRA a conplaint issued, and
the ALR3 obtai ned a Tenporary Restraining Order agai nst secondary picketing.
h Septenber 11, 1990, Whion President Gesar Chaves and ot hers who supported
the UFWboycott chose to defy the order and were arrested. (See General
Gounsel Ex. 57.) inlate 1990, the hearing on the unfair |abor practices
was held, but in March or April 1991, before a decision issued, Vons and the
UFWreached a "private party settlenent” under whi ch Vons agreed to cease
pronoti ng and advertising tabl e grapes. n April 24, 1991-whil e the Board was
consi deri ng whet her to adopt the settl enent—ons stopped advertisi ng grapes and
the UFWcall ed of f its boycott.

Shortly thereafter, in md-My, the Galifornia Tabl e G ape Comm ssi on
stepped in and notified Vons of its intention to bring an anti-trust action
against it for the injury which the ban on tabl e grape pronoti on was causi ng
CIQC nenbers. This resulted in a "Settlenent Agreenent”, dated May 31, 1991, in
whi ch Vons consented to the entry of a pernanent injunction requiring it to
pronote and advertise table grapes and forbidding it fromentering into contrary

agreenents wth the UAW The Anti - Trust

““The Superior Qourt later declined to issue a Prelininary Injunction, and
an appeal was taken. That appeal was pendi ng when the action was di smssed as
a part of the settlenent of the underlying unfair |abor practice charges.
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Gonpl aint and die Sipulation for Judgment were filed on June 5, 1991, and a
Sipul ated Judgnent was entered by the Superior Gourt that sane day.” The UFW
was not nmade party to those proceedi ngs and did not learn of themuntil after
the fact.'®

Wile all this was going on, the private party settl enent between Vans
and the UFWwas accepted by the ALSB h May 21st the Agency stipul ated to
the dismssal wth prejudice of the injunction proceedings it had brought
agai nst the UFW and on June 6th the ALJ who had heard the natter approved a
joint request to wthdrawn the charges and ordered that the conpl ai nt be
di smssed wth prejudice.

The UFWfelt angry and betrayed by what had occurred, and announced
that it would resune its boycott against Vons wth a nass denonstration
at the Tianguis store in Mntebello on June 6th. (General Counsel's Ex.

4.) That denonstration and the

“This stipulated i njunction was later used by Tianguis Stares to
explain toits customers why it could not yield to the UFW

"Wat you should knowis that a judge in the Superior Gourt of Los
Angel es has ordered us to advertise and pronote grapes. Because of
this order, if we do not advertise and pronote grapes, we woul d be
breaking the law" (Respondent's Ex. 1.)

That is true as far as it goes, but it fails to nention that the judge had
nerely done what Vons itself had asked himto do.

“Thereafter, the Lhion filed a petition for Mandate w th the Superior
Gourt asking that the Sipul ated Judgment be set aside. That natter was still
pending at the tine of the hearing.
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ensui ng boycott activities are described Section B, aiove."

D Tne Purpose of the UPWs Boycott of \Vona

The answer to the Question, "Wy did the UPNurge consuners not to shop
at Vons stores?" is not as sinple and direct as either side would have it.
Rat her, the evi dence discloses a "cluster” of interrelated noti ves and
pur poses, sone of which were constant, while others varied over tine,

di sappearing al toget her or becomng nore or |ess inportant as circunstances
changed.

The critical period for determning the Union's purposes and notives is
the period which began on June 6, 1991, just after Vons had settled its anti-
trust dispute wth the Tabl e G ape Conm ssion by agreeing to resune advertising
and promoting California Tabl e grapes, because that is the period during which

alnost all of the incidents charged in the Gonplaint took place.

“Note that three of the incidents alleged in this Conpl aint precede the
resunption of the boycott on June 6th and thus belong to the earlier portion of
the Vons boycott. (See Incidents 1-3, page 12, supra.) For that reason,
Respondent argues that they have no place in this proceeding. The argunent
woul d be wel | taken, if the agreenent which led to the dismssal of the earlier
charges, conplaint and i njunction proceeedi ngs included conduct beyond the
incidents actually charged and litigated in the ' previous proceeding, but there
is nothing inthe terns of the dismssal docunents to indicate any intent to go
beyond those incidents. (See discussion at pp. 4-5, supra.)
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Once that period has been dealt with, it is appropriate to look to earlier
periods of the Vons boycott, and, indeed, to the history of the Gape
boycott in general to determne what purposes and notives fromthose earlier
peri ods may have carried over to the critical period which began in June and
conti nued on into Decenber of 1991

Evi dence of purpose and notive conmes froma variety of sources. The
contents of leaflets circulated the signs and banners di spl ayed the chants,
the comments nade to custoners, the speeches given by union officials at
denonstrations, and the testinony of those officials at the hearing are, of
course, helpful. $So, toe, are the explanations to be found i n speeches
given by Union officials to other audi ences, Lhion fundraising |etters,
solicitations and other publications, and the video tapes used in presenting
the Lhion's position to the general public.

1. The Period frcmJune 6 to Decenber 8, 1991.

n June 6th, when Gesar (havez spoke to the press, public and uni on
supporters assenbl ed outside the Montebel | o Tianguis, he touched on three
naj or thenes: (1) the UPWs displ easure wth Vons for reneging on its
agreenent not to pronote CGalifornia ' Tabl e Gapes; (2) the injuries which
CGalifornia Gape growers were perpetrating on farmworkers and their famlies
by usi ng dangerous pesticides; and (3) the dangers whi ch those toxic
chemcal s present to consuners. He explained that the UFPWwoul d addr ess

those grievances by urging consuners not to shop at Vans
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and its subsidiaries and not to purchase California table grapes.

The chants, signs, banners, and corments at the
denonstrations which foll oned refl ect Chavez' nessage of June 6th and enphasi ze
his injunction to boycott Vons and stop buying CGalifornia tabl e grapes.

Mre revealing are the leaflets circulated after June 6th. Myt begin by
enphasi zi ng the harmwhi ch pesticides have inflicted upon farnworkers and their
famlies, especially children. They go on to criticize grape growers for using
dangerous chemcal s en their grapes and Vons for supporting those growers by
advertising and pronoting their grapes, and concl ude by asking consuners not to
shop at Vons/Tianguis/Pavilians (Intervenor Exs. 3 & 9; Respondent Ex. H
General Gounsel Ex. 46.). Several of the leaflets also allude to the
del eterious effect of pesticide residues on consuners. (Intervenor Exs. 9 & 10;
General Gounsel Ex. 45.);" and several take Vons to task for reneging on its
agreenent to stop pronoting table grapes. (Intervenor's Exs. 3, 10 & 11.)

Al but two of the leaflets, contain the follow ng | egend at the bottomin
small print [and sonetines in very small print]:

"Qur dispute is wth the table grape industry's abusi ve use of

pesticides. The boycott of Vons Go. is in response to their

continued advertising of contamnated grapes.” (Intervenor Exs. 3, 9,

10 & 11; Respondent Ex. H General Gounsel Ex. 46.).

At the hearing, several union wtnesses testified that the term"Tabl e G ape

Industry” included not only growers, but distributors, pesticide

nanuf acturers, and supernarkets as wel | .
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But that is nor what the leafl ets say; all speak of "the tabl e grape

i ndustry's abusi ve use of pesticides", and two of themcriticize "the Table
Gape Industry [for] continue[ing] to spray grapes wth the [cancer causing]
pesticides (Interveaor Exs. 9; General (ounsel Ex. 46). (Enphasis supplied.)
This indicates that, by "Table Gape Industry”, the Uhionis referring to
growers since they—anlike nanufacturers, distributors and supernarkets--are
the ones who "spray" and "use" pesti cides.

Two of the leaflets differ significantly fromthe rest. Intervencr's Ex.
12 makes no nention of the Von's boycott; rather it speaks of the dangers of
certain pesticides, the need for a joint UFWGQ ower testing program and the
i nportance of free and fair elections and good faith coll ective bargai ni ng.
However, since there is no evidence indicating when it was distributed, it
cannot be given controlling weight in determning the UFPWs purpose and
objectives at the tinme of the alleged violations.

The leaflet which is Intervenor's Ex. 13 is another nmatter. A careful
examnation of the videotapes disclose that it was used on at |east two
occasi ons—June 29 at the Huntington Park Tianguis and June 30 at the East Los
Angel es Tianguis. (General Qounsel's Ex. 5.)® Wiile it speaks to the use of
pesticides, it treats that issue as one anong nany farmworker grievances.

equal inportance are inadequate bathroomfacilities,

At East Los Angeles, it was being distributed by Lhion Executive Board
Menber Irv Hrshenbaum At Huntingdon Park, it was held over the | ens of
Adan Qtega' s canera to prevent hi mfromvideotapi ng what was goi ng on.
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subm ni nrumwages, speed-ups, and sexual harassnment en tie job. A though the

| eaf | et concl udes by asking consuners to stop shoppi ng at Vans because it
supports "the Republican policies that allow these abuses to continue,” | do
not believe that the UPWs purpose was to pressure Vons to | obby the Republican
admni stration to prevent the all eged abuses. Its aimwas to get Vons to use
Its considerabl e economc | everage wth the growers, whose grapes it was
selling, to change their ways. This is borne out by Gesar Chaves' renarks at
the Public dtizen conference, where he nade it clear that Vons' was bei ng
picketed for its potential power to inflict serious economc danage on growers
but said nothing about enlisting its support as a surrogate | obbyist. (See
Intervenor's Ex. 6(b), p. 14 & p. 21 ["The only thing that the growers fear is
t he supernarket."].)

It was at this Gonference, held in Cctober 1991-ni dway t hrough t he
critical June-Decenber period-that Chavez issued what is, far and away, the
full est and nost revealing statenent of the UPWs purpose and strategy in
pursui ng the Vans boycott.

He began by describing the frustrati ons which his Union had experienced
over the years in attenpting to achieve its goals through traditional electoral
politics. It sinply could not afford to conpete wth weal thy and powerf ul
busi ness interests. He went on to say that, because "the process has failed

us :

"There is no progress on issues that affect ordinary people, health
care, education, unenpl oynent, insurance. There are sol utions but
they are not to be had through public policy which requires that you
pl ace your faith in the hands of politicians. Solutions can be

achi eved through public action, taking matters in

27



your own hands by taking your case directly to the Averican
people.” (Intervenor's Ex. 6(b), pp. 10-11.)

For the FarmVWrkers, "public action" found its expression in the consuner
boycott—a tactic which, as Chavez expl ained, is not subject to the
inhibitions of traditional political action (1d. pp. 11, 14-15) and was
responsi ble for two of the union's nost significant victories: The 1970
boycott forced growers to sign the first union contracts in the history of
agriculture inthe Lhited Sates, and the 1975 boycott forced themto support
the enactnent of the Agricultural Labor Relations Act. (1d. pp. 11-12.)

In 1975, according to Chavez, the Lhion nade a serious mstake: It
abandoned the boycott and placed its faithinthe newlaw only to find,
"Ater nine years under two Republican governors and mllions of dollars of
growers' canpai gn contributions, agribusiness controls the state agency that
was created to enforce the law" As aresult, "[we [re]Jturned to our court
of last resort. Farmworkers are agai n asking the Anrerican peopl e to boycott
California table grapes."® (ld. p. 12.)

He then expl ai ned how the purpose of the current boycott--the

el imnation of the use of dangerous pesti ci des—was to be achi eved:

At the hearing, there was conflicting testinony over whether the
boycott was ained at all table grapes or just those grown in Galifornia. |
accept Chavez' staterent of the scope of his union's boycott. It fully
conparts wth his "nanageabl e chunks" theory of boycotting. (See Id. p.

30.)
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"Mbst high, vol une supernarket chains operate on profit nar%i ns of 1
to 2 percent. Wen grape boycott volunteers turn, away thousands
of2 S:ustomers, it costs supernarkets mllions of dollars.... (Id. p.

12.

"Now Vons is losing mllions of dollars. Vons wl|
break, we're sure. Wen enough supernarkets |ike Vons
under the boycott [sic] -- Gape growers wll be forced
once nore to negotiate wth the farmworkers and t hen
the pesticides issue wll be addressed.” (1d. p.

14.)%®

This w il happen because “[t]he only thing the growers fear is the supernarket.
"(ld. p. 21.)

In the course of his renarks, Chavez al so expl ained that support for the
current boycott cane frommany of the sane constituencies who had supported the

earlier boycotts:

"Qur basis of support is anong H spanic, Afro-Anericans and ot her
mnorities plus allies in |abor and the church, al so nenbers of

cl ose-knit organizations such as PRGand Public dtizen. A so, an
entire generation of Anericans who natured politically and socially
inthe 60s and 70's." (ld., pp. 12-13.)%

(e ot her docunent of interest was circul ated during this period.

Intervenor's Exhibit 7 is a flyer, in Spanish, prepared

“I'n responding to a question fromthe audi ence, he cited as historical
precedent the first table grape boycott from1965 to 1970 i n whi ch:

"[T] he growers cane, they wanted to -- They couldn't sell their
grapes and wanted to deal wth us. e of the denands we had
was we wanted themto stop COT on all the grapes harvested in
Glifornia and Ari zona.

"\ sat there and they signed a contract and they stopped
usi )ng COT and three or four other pesticides....” (ld. p.
22.

“lne gets sone sense of those constituencies by exanining the |ist of
supporting organi zations in concluding credits to "The Wath of Gates" video
produced by the UFW (intervenor' s EX 8.)

29



by the UFWoffice in parlier and distributed sonetine in August 1991. It
appeal s for farmmorkers to participate in the grape boycott. The basis for
the appeal is revealing:

"If you are looking for job opportunities, help us wn the table

grape boycott so that the union wns great contracts. "
(Enphasi s supplied.)

Boycott Director Arturo Rodriquez testified that, when it cane to his
attention, he inmediately directed that the flyer be w thdrawn because "it
wasn't communi cati ng the nessage that we wanted to communi cate to the
workers. "% (M:136.)

2. The Period of the Earlier Vons' Boycott.

The CTQC introduced two video tapes contai ning cooments nade by UFW
officials during the course of the initial Vons boycott, which began in June
1990 and extended into March 1991. The first -- Intervenor's Ex. 26 (a)--was
a television interview given by Executive Board Menber David Martinez on
August 27, 1990; the second—ntervenor's Ex. 27(a)--was a tel evision news
story, broadcast Septenber 9, 1990, whi ch recorded renarks by Gesar Chavez at
a Vons denonstration. 2

Both are rel evant not only because they serve to corroborate Chavez'

admssion, a year later at the Public dtizen Conference,

2\WMen Adan Ortega call ed the nunber on the flyer, he was told that
active farnworkers who were covered by the UFWpensi on pl an woul d recei ve
credit toward their pensions for participating in the Vons boycott. (IV:52.)
However, in viewof M. Rodriquez' testinony, it is not clear whether that
of fer was i npl enent ed.

ZTransl ations of those two exhibits 'were identified as Intervenor's
Exs. 26(b) and 27(b); no objection havinng been nmade as to their accuracy»e
they stand admtted i nto evi dence.
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that the object of the Vons boycott was to exert econom c pressure on
California tabl e grape growers to cone to an agreenent wth the UFWto halt the
use of dangerous pesticides, but al so because their renarks serve to establish
the continuity of that objective throughout the period in question. In his
interview, Mar tine 2 expl ai ned:
"[We know that when they [Tianguis, Vons and Pavilions] don't pronote
themor put themon special, the sale of grapes gees down, the produce

noves only at 50% and this is a pressure on the enpl oyers of the San
Joacuin Valley." (Intervenor's Ex. 26(b), p.5.) (Enphasis supplied.).

(havez took natters a step further, saying that if Vons woul d stop pronoting
grapes, consuners would stop buying them "and then it nakes it so the

growers deal with us." Intervenor' s Ex. 27(b), p.2.) (Ewhasis supplied.)

3. The G ape Boycott in General .

The Intervenor introduced a nunber of exhibits which, though not
concerned specifically wth Vons, do reveal the UPWs overal | purposes in
conducting the table grape boycott. S nce the activity at Vons was one facet
of the Lhion's overall activities, its purposes are rel evant here. Al t hough
nost of the docunents pre-date the incidents charged in the conpl ai nt, they--
like the remarks of Chavez and Martinez in the Fall of 1990--establish
continuity wth and corroboration for evi dence of purpose appearing in |ater
| eafl ets and statenents.

FHrst of all, there are three fundraising letters —Intervenor's EX.

15, dated Gctober 9, 1989; Intervenor's Ex. 14,
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dated Wnter 19 90, and Intervenor's Ex. 16, undated.?* Al address the
pesticide issue. The first two include three demands: that growers guarantee
free and fair elections, and that they negotiate decant, fair contracts wth
the UFW (which, according to Ex. 15, wll ensure safe working conditions);
the third letter invites readers to order copies of the Lhion's "The Wath
of Gapes" video (Intervenor's Ex. S.), which includes those sane demands.®
In January 1390, the UFWdevoted a special issue of its nagazi ne "Food
and Justice" to the problens of grape workers. (Intervenor' s Ex.17.)
The articles nmake the sane poi nts which Chavez was later to make in his
Public dtizen speech: Because the |aw has failed, California grape growers
have been abl e to oppress and harass their workers w th unreasonabl e quot as
and harsh working conditions and to ignore their health and their safety by
depriving themof basic sanitary facilities and exposing themto the
dangerous pesticides. The URWs response has been to press for an
international boycott of California grapes. In that connection, it has
targeted Vans stares, focusing on the harmwhi ch pesticides pose to farm
workers and their famlies and to consuners.

Intervenor's Ex. 28 is a UPWpress rel ease, dated

%A though undated, this letter appears to be nost recent because it
specifically nentions the Von's boycott.

®Both Intervenor's Ex. 14 and the video nentioned in Ex. 16 al so
include a denmand for the establishnent of a joint UPWQ ower testing program
for substances used on grapes; that denand does not appear in Intervenor's
Ex. 15.
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Sept enber 2, 1990, describing Chavez’ comments to del egates attendi ng the UFW
Gonvention. In those comments, Chavez |inked the | osses suffered by growers--
as indicated by a nati onw de downturn in whol esal e prices and "grape termnal
unl oads"--to the UFWs boycott efforts, and specifically nentioned the
success of its denonstrations at Vans, thus naking it clear that the purpose of
those denonstrations was to inflict economc danage on growers by hurting the
super narket chain which distributes their grapes.

The UFWpr oduced two vi deos publicizing the grape boycott. The first,
bearing a copyright of 1986, is entitled "The Wath of Gapes" (Intervenor's
Ex. 8); it nmakes the sane points that Chavez would | ater nake in his Public
dtizen speech: The Republican admnistration in California destroyed the
Agricultural Labor Relations Act, |eaving farmworkers wth | ow wages, poor
wor ki ng condi tions, and no protection fromdeadly pesticides. The only way to
correct those abuses--especially the dangers pesticides pose for farmworkers,
their famlies and consuners--is once again to boycott California tabl e grapes
because, according to Chavez, "Wthout the | aw, we cannot organi ze unl ess we
boycott, and that is why we are boycotting." ' The video concl udes with him
saying, "If enough people join us and don't buy grapes the growers wll have to
do sonet hi ng about pesticides.” (Transcript of Intervenor's Ex. 8, pp. 3 &

12.)%

*®The transcript of "The Wath of Gapes" was subnitted to ne, pursuant
to the agreenent of the parties, after the close of hearing. Having received
no objection to its accuracy, it is hereby admtted i nto evi dence as
Intervenor's Ex. 8(b).
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The second video is an updated version of "The Wath of G apes"”,
entitled "No Gapes". (Respondent's Ex. K) It focuses entirely on the
potential injuries which growers are inflicting upon farmworkers, their
famlies and consuners by the continued use of dangerous and untested
pesticides, and it concludes wth Gesar Chavez saying, "The only way to get
through to them [the growers] is by not buying grapes.” UWlike the earlier
video, there is nothing about organi zing or about contracts or working
conditions. "No GQapes" bears a copyright of 1992, and there is nothing to
indicate that it was being circul ated during 1991 when the incidents in
guestion all occurred; on the other hand, there is sone evidence that "The
Wath of Gapes" was in circulation at that tine. (M:140.)

E The WFWs Boycott of Vons; Factual Goncl usi ons

1. The URWs overriding concern during the period in which all of
the incidents here charged took pl ace (Mrch through Decenber 1991) was the
actual and potential harmwhich certain pesticides used on tabl e grapes posed
for farmworkers and the famlies of farmworkers, especially their children.
That concern was constant and pervasive, nanifesting itself agai n and agai n
inleaflets, coments to custoners, speeches by union officials, and in
al nost every ot her vehicle of communication utilized by the Lhion. | am
satisfied that it was the prinary factor notivating the UFWacti ons at
Vons/ Ti angui s/ Pavi | i ons.

2. The UPWs actions were al so notivated by a desire to protect

prospective custoners of Vons/ Ti angui s/ Pavilions from
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the potential hazards which certain pesticides used en tabl e grapes posed far
consuners. However, as one woul d expect of an organi zation whose prinary
constituency is farmworkers, that concern—though regul arly nentioned i n Union
comuni cations to the public—as al ways subordinated to its concern for the
wel fare of farmworkers and their famlies. |Indeed, the UPWused the one to
feed, the ether: Appealing to the self-interest of Vons' custoners in avoiding
harmto their own famlies was a good way of securing their allegiance to the
Lhion's prinmary goal of protecting farmworkers and their famlies. As Chavez
expl ained, "If you get a real issue that is close [to those you want to
organi ze], they wll organize." (Intervenor' s Ex. 6(b), p. 26. Enphasis

suppl i ed.)

3. Early in the boycott, the Lhion nade a variety of public
statenents indicating that its purpose in calling for a boycott of Galifornia
tabl e grapes was to obtain decent and fair collective bargai ning agreenents and
to prevent growers fromoppressing and harassing their workers by i nposing
unr easonabl e quotas and harsh working conditions and by failing to provide
basic sanitary facilities. As the boycott progressed and as the Uhion began to
focus its energies on Vons, those demands, though never repudi ated, received
less and | ess enphasis. But they never entirely disappeared: Intervenor's Ex.
13, aleaflet criticizing table grape growers for inadequate bat hroom
facilities, sub-mni numwages, speed-ups, and sexual harassnent on the job, was

circulated at two of the denonstrati ons here at
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issue, and Intervenor’s Ex. 7, asking far hel p so the union woul d w n "great
contracts”, was circulated--albeit briefly--a nonth, later. | therefore find
that these traditional collective bargai ni ng denands, though relegated to a
mnor role, were still "in the wnd" during the critical period between Mrch
and Decenber 1991.

4. Inits literature, in the speeches and comments of its
officers, and inits other communi cations to the public, the UPWnade it
clear that it held the growers responsi bl e for the probl ens whi ch notivat ed

its call for a boycott of table grapes.?’

It was their spraying and use of
pesti ci des whi ch had harned and was continuing to harmfarmworkers and their
famlies; it was their spraying and use of pesticides whi ch endangered
consuners; and it was they who oppressed and harassed their workers wth | ow
pay, speed-ups, sexual harassnent, and unsanitary conditions. The purpose of
the UFWboycott, therefore, was to force table grape growers to change their
ways.

5. The Whion's public pronouncenents nake it clear that its

boycott is ained at California table grapes and the

"I do not accept the testinony of David Mirtinez and Auturo Rodri quez

that the boycott was directed at pesticide nanufacturers, grape distributors
and supernarkets. Not only is it at variance wth Uhion literature, Gesar
Chavez' public citizen speech, and ot her communications to the public, but it
is inconsisent wth the cooments Martinez nmade in his television interview
the previous year (See Intervenor's Ex. 26(b), p. 5.) M inpression was that
Martinez and Rodriquez, like Otega, were advocates inclined "to put a
favorabl e spin" on their testinony; Mrtinez, especially, mssed few
opportunities to repeat and reiterate poi nts which he believed hel pful to
Respondent ' s theory of the case.
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Galifornia growers who produce them  (See Intervenor's Exs. 4; 6(b), p.

12; 3(b), p.1; 12; IS p. 2; 17, p. 3; 27(b) p. |; & 28; Gneral Gounsel's

Ex. 4.) Bven where Galifornia is not nentioned by nane, the exanpl es given all
involve Galifornia grapes and Galifornia growers. (See Intervenor's Exs. 3,

9, 10; Respondent Ex. H General (ounsel Ex. 46.)% Wen the Uhion used the term
"table grape industry” inits leaflets and el sewhere, it was refering to
CGalifornia table grape growers, not to the chemcal conpani es who nmanuf act ure
pesticides, the distributors who ship table grapes, or the narkets which sell
them (See discussion at pp. 25-26, supra.)

6. The public pronouncenents described above al so nake it clear
that the boycott extended to all California table grapes, which neans that it
was directed at all CGalifornia table grape growers and not confined to any
speci fi ¢ subgroup.

7. The UFWis certified as the col |l ective bargai ni ng
representative of enpl oyees at approxi mately 12 of the 830 tabl e grape growers
in Galifornia. (Gonpare Intervenor's Ex. 1 wth General (ounsel's Exs. 56(a),
56(b) & 56(c); see also General (ounsel's Ex. 2.) Vons purchases tabl e grapes
froma large nunber of growers, only a snall nunber of whom are covered by UFW

certifications. (Intervenors Exs. 18 through 24 & 25 (a).)

®l do not accept David Martinez' testinony that the boycott extended to
all grapes, not just to those grown in Galifornia. The' Uhion's public
prouncenents belie that assertion and fell ow Executive Board nenber, Arturo
Rodriguez, twce testified to the contrary. (VT: 115, 157.) Intervenor's Ex.
12 nentions Chilean grapes, but only as an afterthought.
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8. The UTWchose Vons for its denonstrations because, "The only
thing the growers fear is the supernmarket," and, anong supernarkets chai ns,
Vans' size, the locations of its stores, and its efforts to appeal to
H spani ¢ custoners nade it an attractive target. By conducti ng
denonstrations at its stores, the Uhion sought to exert sufficient pressure
on the narrow profit margi ns on whi ch supernarkets depend to force Vons to
stop advertising and pronmoting California tabl e grapes, thereby reduci ng
tabl e grape sal es and causing growers to | ose substantial revenues. The Uhion
believed that, in order to regai n those | ost revenues, California table grape
growers would be willing to nend their ways and halt the use of dangerous
pesticides. Thus, boycotting Vons was never an end in itself; it was the
neans chosen by the UPWto get CGalifornia table grape growers to stop using
danger ous pestici des’® [and, to a much | esser extent, force the growers to
| nprove wages and ot her worki ng conditions].

9. In each and every instance here |litigated as a possi bl e
viol ation, the UPWsought --through | eafl ets; through pl acards, banners and
signs; and through speeches, chants and comment s—+o0 i nduce custoners not to
shop at Vons/ Ti angui s/ Pavi |l ions, as distingui shed fromonly inducing themto

refrain frompurchasing tabl e grapes at Vans. (See pp. 13-15, supra.)

*David Martinez' testinony that the goal of the boycott woul d be
sati sfied when Vans stopped pronoting tabl e grapes nakes no sense. The
purpose of the Von's boycott was to force growers to abandon the use of
dangerous pesticides. That the UFWsought to attain that end by forcing Vons
to stop advertising and pronoting table grapes in no way alters that purpose.
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1. FURTHER H NO NGS GF FACT AND GONCLWUSI ONS CF LAW
A Tae Aleged Molation of Section 1154 (d)
In Uhited FarmVWrkers of Arerica (The Careau Goup dba Ega Aty) (1939)
15 ALRB Nb. 10, the Board anal yzed the structure of 81154(d) and conpared it

w th anal ogous provisions found in the National Labor Rel ations Act, as
anended. (ld. pp. 3-13.) Wing that analysis, it is possible to delineate the
basic requirenents for an illegal secondary boycott: Frst of all, an object
of the activity engaged in by the charged union nust be to force an enpl oyer
other than the one wth whomthe union has its prinary dispute (the so-called
"secondary enpl oyer”) to cease selling or otherw se dealing in. the products
of the producer wth whomthe union has a prinary dispute (the "prinary
enpl oyer"). Secondly, in carrying out that object, the charged uni on nust
resort to tactics which "threaten, coerce or restrain” the secondary enpl oyer.
Fnally, the two requirenents just described nust not be interpreted or
construed in such a way as to forbid any prinary strike or picketing® or any
conduct described as protected in the four paragraphs which foll ow subsection
(4).

In the context of this case, the requirenents for a violation
nay therefore be re-stated as fol |l ows:

1. The WFWs prinary dispute nust have been wth

California table grape growers, and not wth Vans.

2. An object of the activity engaged in by the UFWnust

®5ee the concl udi ng sentence of subparagraph (2) of §1154 (d)
for this rule of construction.
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have been, to force Vons to cease selling or otherw se dealing in
tabl e grapes produced by California growers.

3. In carrying out that object, the UFWnust have engaged i n conduct

whi ch threat ened, coerced or restrai ned \Vons.

4, The requirenent that there be a prohibited object, as

described, in 2, above, and the requirenent that Vons be
threatened, restrained or coerced as described in 3, above, nust,
be construed in a nanner which will not infringe en conduct
protected by any of the four "provisos" which follow subsection
(4).

The question of whether the Uhion has violated 81154(d) is best resol ved
by taking the four requirenents, one by one, and considering the facts and
the lawrelevant to each. In doing so, it should be kept in mind that the
fourth requirenent, dealing wth the "provisos" to 81154(d), does not stand
separate and apart fromthe other three. It is best understood as a series
of rules to be applied in "construing” and "interpreting" the first three
requi renent s. (See Edward J. DeBartolo Gora, v. Horida Qulf Goast B dg.
& (onst. Trades Gouncil (DeBartolo I1) (1988) 485 U S 568, 582-583.)

1. The UPWs Prinmary Dspute Vs with the Galifornia Tabl e
Gape Gowers and not wth Vons.

The overwhel mng wei ght of the evidence establishes the Vons' boycott
was the neans chosen by the UPWto force CGalifornia table grape growers to

stop using pesticides dangerous to farm
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workers, their fanmlies and consuners in general . (Factual Concl usions #4 &
#5, pp. 36-37, supra.) \ons becane a target only because it coul d be used by
UFWas | everage agai nst the growers. (Factual Conclusion #3, pp. 37-33, supra)
The Uhi on sought to exploit this | everage by engagi ng i n conduct whi ch woul d

i nduce Vons to stop pronoti ng and advertising California tabl e grapes, thereby
di m ni shing sal es and causi hg enough econonmic harmto growers to nake them
anenabl e to the UPWs denand that they refrain fromusi ng dangerous pesti ci des.
(ld., pp. 37-38.) As such, this case presents a classic exanpl e of an attenpt
toinvolve a neutral enployer in a dispute not of its ow naking. (The Careau

Goup dba Ecc Aty, supra, 15 ALRB No. 10,pp. 6-7.)

he argunent nade by the UFWis that Vons' repudiation of its earlier
agreenent to refrain fromadvertising and pronmoting California tabl e grapes
created a prinary dispute between the Uhion and the Gonpany. This overl ooks the
nature of the agreenent which was repudiated. The fact that a secondary
enpl oyer first yields and then changes its mnd and refuses to go along with a
union's denand that it curtail its business wth a prinary enpl oyer does not
alter the nature of the underlying dispute. It still involves an attenpt by a
Lhion to play the one of f against the other. Indeed, an interpretati on which

turned a secondary dispute into a prinary di spute every tine a secondary

¥pnd, to a much | esser extent, to force those growers to i nprove wages
and ot her wor ki ng condi tions. (Factual Gonclusions #3 and |3, pp. 25 & 37-33,
supra.)
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enpl oyer refused to go along wth, a union's denand that it stop doing
busi ness with a prinmary enpl oyer woul d conpl etely | egalize the secondary
boycott. That the refusal to go al ong nay have been preceded by an initial
agreenent to yield to union pressure changes nothing; the union is still
attenpting to enbroil a neutral enployer in a dispute not of its own naking.
Nor is there any factual basis for arguing that, insofar as the
denonstrations were ained at protesting the danger which pesticides posed for
consuners [as distingui shed fromworkers and their famlies], they were
prinmary in nature. The UPWs public pronouncenents nake it clear that it
hel d the growers responsible for the potential danger to consuners, as well
actual harminflicted on farmworkers. (Factual Qoncl usion $4, p. 36,
supra.) Mreover, the potential danger of pesticides to consuners was used by
the UFWto bring hone to custoners the dangers faced by farmworkers and
their famlies. (Factual Conclusion #2, pp. 34-35, supra.)
| therefore conclude that the UFWwas not involved in a prinary
di spute wth Vons.

2. An (pject of the UFWs Denonstrations Vs to Force Vons to Refrain.
FromSelling or Qherwse Dealing in Galifornia Tabl e G apes.

In conducting the denonstrations here litigated as violations, the UFW
was—n each and every instance—seeking to force Vons to stop pronoting and
advertising Galifornia table grapes; its object in so doing was to curtail
the sal e of grapes produced by Galifornia growers, thereby di mnishing the

vol une of
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busi ness between Vans and these growers. (Factual Goncl usions #4,

#5, #S, #3 pp. 36-38, supra. ) That, in and of itself, is enough to satisfy the
“prohi bited object" requirenent found in subparagraph (2) of 81154(d) because,
so long as "an object" of the Lhion was to get Vans to curtail® its business
dealings wth Galifornia table grape growers, it nmakes no difference that it
nay have had other or further "objects", such as halting the use of pesticides
dangerous to farmworkers, their famlies, and consuners (Factual Goncl usions
#1 & #2, pp. 34-35, supra) or inproving working conditions in the fields
(Factual Goncl usion #3, pp. 35-36, supra). NLRB v. Denver Buil ding Gounci l
(1951) 341 US 675, 689. )

In International Longshorenen's Association (ILA) v. Alied

International, Inc. (1932) 456 US 212, the ILAhad directed its nenbers to

refuse to unl oad Sovi et goods as a way of protesting the invasion of

Afghani stan. The Suprene Gourt held that the pressure exerted by the Uhion on
the shi ppi ng and stevedoring conpani es, being a natural and foreseeabl e
consequence of its actions, nust be viewed as at | east one object of the
boycott:

As under st andabl e and even commendabl e as the ILAs ultinate
obj ectives may be, the certain effect of its

action is to I npose a heavy burden on neutral enpl oyers

[the shipping and stevedoring conpanies]. And it is

just such a burden. . .that the secondary boycott

provi sions were designed to prevent. (ld. at 223.)

Wil e the elinination of all advertising and pronotion woul d not, of
course, result in atotal cessation of its dealings wth Galifornia table
growers, the effect on Vons woul d be substantial (V. 24-26.) And that is
enough to establish a violation. (See International Longshorenen' s Associ ation
v. Alied International, Inc. (19-82) 456 US 212, 224.)
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The requirenent that there be a prohibited object has, therefore, been net.

3. In Garrying cut Its Prohibited (bject, the UFWEngaged i a Gonduct
whi ch. Threatened, (oerced or Restrai ned Vans.

The determnation of howfar a union can go in publicizing its
grievances is net just a question of statutory interpretation or |egislative
intent. There is always the further question of whether Congress or a
Legi sl ature has gone beyond its constitutional power and infringed upon a
union's right of free speech. In enacting 81154 (d), the Galifornia
Legi slature expressed its sensitivity to that problemby providing that:

Nothing in this subdivision (d) shall be construed to prohibit

publicity, including picketing, which nay not be prohibited under

the Lhited States (onstitution or the Galifornia CGonstitution.
And the US Suprene Gourt has repeatedly been cal l ed upon to distingui sh
uni on conduct which is constitutionally protected fromthat which is not.
Ininterpreting the secondary boycott provisions of the National
Labor Relations Act, the Suprene Gourt has extended the full neasure of

constitutional protection to handbilling and, it woul d appear, to other

forns of publicity that do not involve picketing. (DeBartolo Il, supra, 485

US at 575-577.) However, picketing is another natter; as the Qourt
expl ai ned in DeBartol o:

"Picketingis qualitatively '"different fromother nodes of

comuni cation, "Babbitt v. FarmWrkers, 442 US 289, 311, n.17
(quoting Hughes v. Superior Gourt (1950) 339 U S 460, 465), and
Safeco [NLRB v. Retail Sore Enpl oyees (1980) 447 U S 607]
noted that the picketing there actually threatened the neutral wth
ruin or substantial loss. As Justice Sevens painted out in his
concurrence in Safeco, 447 US at 619,
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picketing is "a mxture of conduct and communi cation” and the conduct
el enent "often provi des the nost persuasive deterrent to third
parties about to enter a business establishnent”. Handbills
contai ni ng the sane nessage, he observed, are "nuch | ess effective
than | abor picketing" because they "depend entirely on the persuasi ve
force of the idea.” Ibid Smlarly, the Gourt stated i n Highes v.
Superior Court, supra, 339 US at 4665:
~ "Publication in a newspaper, or by distribution of

circulars, may convey the sane infornati on or nake the sane

charge as do those patrolling a picket line. But the very

purpose of a picket line is to exert influences, and it

produces consequences different fromother nodes of

conmuni cation. "

(Ibid., 433 US at 530.)
The | eadi ng case on the issue of whether peaceful picketing directed at its
custoners serves to threaten coerce or restrain a neutral enployer is NLRB v.

Fruit & Vegetabl e Packers & VWrehousenen, Local 760 (Tree Fuits) 377 U S

58 (1964). There, several unions picketed Saf eway stores asking its custoners
to refuse to buy Washi ngton State appl es because one of unions was involved in
a labor dispute wth the distributors who supplied those appl es to Saf ewnay.
The Suprene Gourt held that picketing Safeway stores in order to induce its
custoners not to buy Véshington, apples, did not threaten, coerce or restrain
Safeway. ® In so finding, the Gourt distinguished "product picketing' from"do
net patronize" picketing:

"Wen consuner picketing is enpl oyed only to persuade custoners not

to buy the struck product, the union's appeal is closely confined to

the prinary dispute. The site of the appeal is expanded to include
the premses of the secondary enpl oyer, but if the appeal succeeds.

*3The "First Proviso" to §1154(d) was witten in such a way as to
incorporate into our Act the construction placed on the words "threaten, coerce
or restrain” by the Gourt in Tree Fruits.
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the secondary enpl oyer's purchases fromthe struck
firns are decreased only because the public has

di mni shed its purchases of the struck product. n the
ot her hand, when consuner picketing is enpl oyed to
persuade custoners not to trade at all wth the
secondary enpl oyer, the latter stops buying the struck
product, not because of a falling denand, but in
response to pressure designed to inflict injury on his
busi ness generally. In such case, the union does nore
than nerely followthe struck product; it creates a
separate dispute wth the secondary enpl oyer." (ld. at
72.) (Enphasis supplied.)®

The determnation of whether a union engaged in activity whi ch threatened,
coerced or restrained a neutral enpl oyer thus turns on two questions:

1. Od the union picket the neutral [rather than sinply engagi ng
in non-picketing activities such as hand-billing]?

2. If it did, was its picketing ained at inducing custoners not to
patroni ze the neutral [as distingui shed fromsinply urging them not
to buy the product of the prinary enpl oyer]?

If the answer to both questions is "yes", then the neutral has been
t hreat ened, coerced and restrai ned. (Honol ul u Typographi cal Lhion No. 37 v.

NLRB (D.C Qr. 1968) 401 F.2d 952, enf'g 167 NLRB 1030 (1967).)

P cketing occurs when persons wth placards or picket signs post
thensel ves at or near an enpl oyer's place of business to give notice of the

exi stence of a dispute. (18F Kneel, Busi ness

¥later, in NNRBv. Retail Sore Enployees (Safeco), supra, the Gourt
went a step further and found that even "product picketing" can threaten,
coerce and restrain a neutral enpl oyer in situations where the neutral's
busi ness consists alnost entirely in marketing the product or services of an
enpl oyer with whomthe union has a prinary dispute.
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Qgani zations: Labor Law 831.01[1].) The fact that the placard is worn

rather than carried nakes no difference. (See Law ence Typographi cal Uhi on No.

570 (1968) 169 NLRB 279, 282.) Indeed, the NLRB has found picketing in cases
where signs were placed on a trailer, or in a nearby snow bank, while persons
W thout signs [but identifiable as union supporters] approached visitors or
strangers as they exited their parked cars and handed themleaflets. (Id. at
282-283; NLRBv. Local 182, IBT [Wodward Mtors] (2nd Ar. 1963) 314 F. 2d
53; and see Lunber and Sawm || VWrkers Local Lhion No. 2797 [stoltze Land S
Lunber (o.] (1965) 156 NLRB 383, 394.) nhly where signs were displ ayed w t hout

the presence of any union supporters has the NLRB declined to find picketing.
(NNRBv. Whited Furniture Wrkers [Janestown Sterling Gorp.] (1964) 337 F. 2d
936.).

In all but two of the denonstrations here litigated® UFPWSsupporters
wearing placards reading "Don't Shop Here" or "No Grapes" stationed thensel ves
in parking lots adjacent to Vons or Tianguis narkets and approached custoners
as they parked and exited their vehicles, and asked that they support the
Lhi on boycott and refrai n fromshoppi ng at Vons. (Supra, pp. 13-14.)"Under
the authorities cited above, that constitutes picketing. In a nunber of cases,
denonstrators al so stood on the sidewal k adj acent to the parking | ots and
di spl ayed signs and banners urging a boycott of Vons and of grapes. Such

conduct, occurring

**The denonstration at V.on's headquarters on Novenber 20, 1991, and the
denonstration at the Van's store in San Ysidro on Novenber 26, 1991, are the
except i ons.
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either by itself, as it did at Van's San Ysidro stare an Novenber 26, 1991% 7,
cr In conjunction wth other activities such as chanting and approachi ng
custoners in parking lots (supra, pp.14-16.), also constitutes picketing.
The denonstrati on whi ch occurred at Von's headquarters on Novenber 20,
1991 is another nmatter. There is no proof that custoners were present.
(V:188.) in those circunstances, it is difficult to see howthe activity
served to "threaten, coerce or restrain" Vons in the manner contenpl ated by

Tree Fruits. (See Chicago Typographi cal Union (1965) 151 NLH3 1665, 1553-

1669) [carrying signs at a | ocation anay fromthe boycotted site is not a
violation].) | therefore recoomend that that allegation be di smssed.

It islikely that during the course of the picketing described above
there were instances in which handbills were distributed by union supporters
who were not wearing placards. It therefore could be argued that that
particul ar conduct is non-coercive and protected. However, when faced wth
that contention, the NLR3 has repeatedly ruled that handbilling conducted in
conjunction wth picketing is to be deened part of the picketing. Local 732,
Teansters (1979) 229 NLRB 392, 400 ("Handbilling ... conducted at the sane
tine of or inthe sane area as the picketing is the equival ent of picketing

itself and

*"That is the only activity depicted in the videotape which was the sol e
evi dence introduced as to what occurred at San Ysidro. (General Gounsel Ex.
23; M: 112-113.)
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is unprotected, by the [NURB3]"); San D ego Typographical Lhion No. 221
(1932) 264 NLX3 374; Los Angl es Typographi cal Uhion 174 (1970) 131 NLH3
334, 333; National Association of Broadcasting Enpl oyees & Technicians (1978)
237 NLRB 1370, enf'd, 631 F.2d 944 (B.C dr. 1980), overrul ed on ot her
grounds, 267 NLHS 853 (1983); San Francl scc Buil ding and Gonstructi on Trades
Qounci | (1990) 297 N33 177.

The UFWal so contends that the activities it engaged in at the stores
were constitutionally protected under the Suprene Gourt's holding in DeBartol o
Il, supra. That contention ignores the distinction--drawn again and again in
that case—between permssible handiilling and prohibited consuner picketing.
(ld. 485 US at 571, 574, 579-230, 582-583, 585.)

Havi ng determned that picketing occurred, the next question is whether it
was ai ned at inducing custoners not to patronize the neutral enpl oyer, as
di stingui shed fromsinply urging themnot to buy the product of the prinary
enpl oyer. Here, the answer is clear: In conducting its boycott activities at
Vons, the UFWsought —+hrough | eafl ets; through placards, banners and signs; and
through speeches, chants and comment s—+o0 i nduce custoners not to shop at
Vons/ Ti angui s/ Savi l i ons, as distinguished fromsinply inducing themto refrain
frompurchasing CGalifornia table grapes. (Factual Goncl usion #9, p. 38,
supra. )

| therefore conclude that in all but one of the denonstrations here
litigated as violations, the UAWengaged i n conduct which--had it arisen under

t he secondary boycott
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provisions of the National Labor Rel ations Act--woul d have been found to have
threatened, coerced, and restrained a neutral enployer. Therefore, unless
the "provi sos" whi ch appear in 81154(d) and whi ch are uni que to our Act,
serve to protect the conduct here at issue, the UPWw || be found to have
violated the Act.
4, Nei ther the (bject Described in Section 2, above,

Nor the Gonduct Described in Section 3, above,

Are Protected, by Any of the Pour Provisos to $1154(d)

of the ALRA

In view of the concl usi ons reached above, two of the four provisos are

i napplicable to this case. The First Proviso, requiring that 81154 (d) be
interpreted i n accordance with the Suprene Qourt's decision in Tree Fruits®
Is confined to "publicity [including picketing] [which] does not have the
effect of requesting the public to cease patronizing [the neutral
enpl oyer]." Here, there is no question that the picketing engaged in by the
UTWrequest ed consuners to cease patroni zi ng Vans/ Ti angui s/ Pavi | i ons.
(Factual Conclusion #9, p. 33, supra.) The Third Proviso, dealing wth
publicity other than picketing, is |ikew se inapplicable because all of the
denonstrations here litigated as violations invol ve picketing. (Supra, p.
48.)

That | eaves the Second and Fourth Provisos. The Second provi so

goes beyond the provisions of the National Labor

actually, the proviso goes slightly beyond Tree Fruits and pernits
product picketing in furtherance of a union's dispute with a prinary enpl oyer
who produces only an "ingredient” of the product. But that extension of Tree
Fruits nmakes no difference in this case.
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Rel ations Act and permts "do not patroni ze" picketing of a neutral enpl oyer
where the union "is currently certified as the representative of the prinary
enpl oyer' s enpl oyees"; while the Fourth Proviso requires that 81154(d) be
interpreted to permt publicity, including picketing, which is protected either
by the US nstitution or by the Galifornia Gonstitution.
a. The Second Proviso. The UFWs prinary dispute is not wth any single

enpl oyer, but with the entire "Galifornia table grape industry" (Factual
(oncl usi ons #4 & #3, pp.35-37, supra.) The Galifornia table grape Industry, as
that termwas used by the Lhion in its leafl ets and other public
pronouncenents, consists of all California table grape growers. (Factual
(oncl usi on #6, p. 37, supra.) Therefore, in the context of this case, the term
"prinary enpl oyer”, as used in 81154(d), is "all Gifornia table grape
growers”. Snce Vons is the "enpl oyer” or "person” who "distributed" the
products of the prinmary enpl oyer and the UFWis the "l abor organi zation"
i nvol ved, the Second Provi so can be paraphrased as fol | ows:

A cketing [which] has the effect of requesting the public

to cease patroni zing Vons, shall be permtted only 1f the

UFWis currently certified as the representative of the
enpl oyees of all Galifornia table grape growers.

Because the "object" of the UPWs picketing was to curtail Vons' business
dealings with a group of enpl oyers broader that those for whomit held
certifications (Factual Gonclusions #7 & &3, pp. 37-38, supra), the ULhion

cannot avail itself of the protection
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af forded by Second Proviso.®

Uhder the sea-cut cry framework created by the Galifornia Legislature in
§1154(d), the UFWhad two choi ces: It coul d have pi cketed Vons aski ng
custoners not to buy CGalifornia table grapes-sold there because they are
treated wth pesticides dangerous to farmworkers, their famlies and
consuners, in which case its picketing woul d have been protected by the Frst
Proviso. Q it could have pi cketed Vans asking custoners not to patroni ze
its stores because they sol d grapes produced by growers for whomthe UFWwas
certified, but who refused to stop using pesticides dangerous to their
workers, the famlies of their workers and consuners, in which case its
pi cketing woul d have been protected by the Second Proviso.® Instead, the UFW
sought to have the best of both worlds by engaging in "do not patronize"
picketing ained at all California table grape growers. This, the statute
does not permt.

b. The Fourth Proviso. This proviso incorporates into our

Under this analysis, the requirenent of truthful ness which the Board
read into the proviso inits Egg Aty decision does not cone into pl ay
because the proviso, by its own terns, does not apply to picketing ai ned at
prinary enpl oyers for whomthe union has no certification.

““The practical difficulties in identifying those grapes sold by Vons
which originated wth UPWcertified growers does not dictate a different
reading. (See distributor testinony in volunes M1 & M 11 of the transcript.)
Had the uni on pi cketed, advising custoners that Vons sol d grapes produced by
Lhion certified growers, its picketing woul d have been permssible so | ong as
the Lhion did not act "in reckless disregard of [the truth]" and took steps
to see that there was a "reasonabl e basis for its belief". (The Careau G oup
dba Egg dty, supra, 15 ALR3 10, at p. 13.)
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Act the well established rule that statutes are to be interpreted so as to
avoi d serious constitutional problens. (2A Sutherland, Satutory Construction
(5th ed. 1992) 845.11 pp. 48-49.) Indeed, in DeBartolo Il, 435 US at 575,the
Suprene Gourt, citing NNRBv. Gatholic B shop of Chicago (1979) 440 U S

490, 499-501, 504, relied en that very rule in upholding a union's right to
engage in peaceful handbilling, even though the handbilling invol ved in that
case did fall wthin the protective | anguage of the publicity proviso to
88(b)(4) of the NNRA That rule of interpretation is to be distingui shed from
the prohibition, found in Article Ill, section 3.5 of the California
Gonstitution, forbidding an admnistrative agency fromdeclaring a statute

unconstitutional. (The Careau Goup dba Egc dty, supra. 15 ALR3 No. 10, p.

24, fn. 16 & ALID pp. 25-26.) In other words, while the Board may i nterpret
81154(d) to avoid serious constitutional problens, it has no power to strike
any of its provisions as unconstitutional.

The Respondent argues that in order to avoid a conflict wth

the US Suprene Gourt decision in NAACP v. dai borne Hardware Go. (1982) 458

US 886, which upheld the constitutional right of citizens to engage in
boycott picketing activities, the Board should foll owthe path taken by the
Suprenme Gourt in DeBartolo Il and construe 81154(d) to permt the UFWto engage

in peaceful picketing at Vons, even though its picketing was outside the
protective | anguage of the provisos to 81154(d).

d ai borne Hardwar e invol ved peaceful picketing conducted by
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the NAACP of white nerchants in Port Q bson, Mssissippi, ainmed at exerting
pressure on themto "secure conpliance by both civic and business | eaders
wth, alengthily list of denands for equality and racial justice." (ld.
at 907.) In upholding the protestors right to engage i n such picketing, the
Gourt distinguished it fromsituations in which there is a strong
governnental interest in economc regul ation, saying:

The right of business entities to "associate" to _

suppress conpetition nmay be curtailed. National Society

of Professional Engineers v. Lhited Sates, 435 US

679. Unfair trade practices nay be restricted.

Secondary boycotts and pi cketing by | abor unions nay be

Brohlblted, as part of "Qongress" striking the delicate

al ance between uni on freedom of expression and the

ability of neutral enployers, enployees, and consuners

to remain free fromcoerced participation in industrial

strife." NRBv. Retail Sore Enpl oyees, supra, at 617-

613 (B ackmun, J. concurring in part). See Inter

national Longshorenen's Association (ILA v. Alied

International, Inc., supra, 456 US at 222-223, and n.

20. (1d. at 912.)
Snce the Gourt nade it clear that its decision did net affect the
prohi bi tion agai nst secondary boycotts and pi cketi ng by | abor unions, the
Respondent ' s argunent that 81154 (d) nust be reinterpreted because A ai borne
poses a serious constitutional problemfor such boycotts nakes no sense.
Moreover, the Respondent's argunent overlooks the distinction, already
described (supra, pp. 45 & 49), between handbilling and pi cketing whi ch the
Gourt in DeBartplo Il carefully explained (435 US at 580) and repeatedl y

drew (1d. at 571, 574, 532-533, 535).

Taking a slightly different approach, the Respondent argues that its
pi cketing did not occur in the context of a "labor dispute” and is therefore
outside the anbit of 81154(d); as such,
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it isentitledto the sane constitutional protection afforded tie NAACP

pi cketing in d ai borne Hardware.

In determning the reach of 83(b)(4), the Federal Gourts and the NLB3 have
never relied on the rather nebul ous concept of "labor dispute"; instead, they
have asked if a | abor organization has threatened, restrai ned or coerced a
neutral enpl oyer wth an object of forcing that enpl oyer to cease doi ng
busi ness with anot her enpl oyer. QOnhce those conditions are net, 83(b)(4)
applies, and there is, in Respondent's termnol ogy, "a | abor dispute."”

The limts of 88(b)(4) were tested in International Longshorenen' s Association

(ILA) v. Alied International. Inc., supra, involving the refusal of ILA

nenbers to unl oad Sovi et goods in response to the invasion of Afghanistan.

(See discussion at p. 43, supra.) |If the conduct of the union in |LA was

wi thin the scope of 88(b)(4)-- and the Suprene Gourt held that it was -- then
this case, a fortiori, is wthin the scope of 81154(d): The UFWis a | abor
organi zation. It sought to gainits ends by resorting to picketing, an
econom c weapon traditional |y used by organi zed labor. It enlisted the support
of other |abor organizations in doing so. (Supra, p. 29; see, in particular,
the credits to Intervenor's Ex. 8.) Its basic aimwas to protect the farm
workers and famlies who make up its prinmary constituency as a | abor

organi zation.** Its activities were ultinately

“1See Federal Trade Cormission v. Superior Qourt Trial Lawyers Assn.
11990) 493 U S 411 [Utinmate goal of ensuring constitutional right to
counsel not protected under d ai borne Hardware where i mmedi ate goal was to
secure an economc benefit for the protesting group.]
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directed an the enployers of its constituents. Its prinary denand—the
elimnation, of the use of dangerous pesticides—+s a natter of safety and, as
such, sonet hi ng over whi ch unions and enpl oyers have traditional |y

bar gai ned*?. Finally, its secondary demands—better wages and other working
condi ti ons—are al so traditional union dermands.*?

Turning to the Galifornia Gonstitution, the Respondent invokes the
doctrine of "independent state grounds” to argue for a broader interpretation
of the right of free speech, one which woul d protect the denonstrations here
litigated as violations of 81154(d). (See Robins v. Pruneyard Shoppi ng Center
(1979) 23 Ca.3d 399, 908, affd. 447 US 74 (1980).)

Galifornia courts have long held that secondary boycotts are not
protected free speech. Voeltz v. Bakery and (onfectionery Wrkers, Local 37

(1953) 40 GCal.2d 332; see Seven W Bottling

“In ASHNE Farns (1980) 6 ALRB No. 9 the Board held that, in the
context of agricultural enploynent, where pesticides are so often used and
nay affect the health and safety of enpl oyees working near and wth them
pesticides and chemcal s constitute a nandatory subject of bargaining. Onh the
general duty to bargain over safety issues see: Mnnesota Mning and
Manufacturing (1932) 261 NLRB 27, 29, enf'd 711 F.2d 343 (D C dr 1933);
NRBv. Qulf Power Go. (5th dr. 1957) 334 F.2d 822, 825; NLRBv. Ml ler
Brewng ., (9th dr. 1969) 408 F.2d 12, 14; Sol ano Gounty Enpl oyees
Associ ation (1932) 136 Cal . App. 3d 256, 260.

“These sane factors serve to distingui sh the UFWfrom ot her
organi zati ons, including unions such as the Carpenters, who nay have
conduct ed denonstrations at Vons protesting its sale of grapes or other
products bel i eved to pose environnental or safety hazards. It was on that
basis that | excluded evi dence of other denonstrations by ot her
organi zations. Furthernore, those differences preclude any contention that
the UFWs right of equal protection under the Fourteenth Anendnent has been
vi ol at ed.
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Gonpany of Los Angeles v. QGocery Drivers Lhion Local 343 (1953) 40 Cal . 2d
363.) In UFWv. Superior Gourt of Monterey Gounty (1971) 4 Gal . 3d 556, the

Gourt struck down an overly broad injunction agai nst picketing and recogni zed
as legitimate the kind of consuner picketing carried onin Tree Fruits (4
CGal . 3d at 568-570); but, in so doing, the Gourt nade it clear that "to the
extent that petitioners' activity involves a secondary boycott, we believe it
to be properly enjoinable" (Id. at 569, fn. 25), and went on to caution, "Nor
shoul d [this] opinion be read to sanction a secondary, as opposed to a consuner
boycott." (ld. at 572. fn. 30.)

In Environnental Planning and Infornation Gouncil v. Superior Gourt

(1934) 35 Cal.3d 138, the Gourt applied the US Suprene Gourt's decision in

d ai borne Hardware to an environmental newsletter criticizing a newspaper for

its editorial policies on environnental matters and calling upon readers, of
the newsl etter not to patroni ze busi nesses whi ch advertise in the paper.
Witing for the Gourt, Justice Godin relied both on the Frst Anendnent and on
Article |, section 2 of the Galifornia Gonstitution (nowart. |, 89), citing

Robi ns v. Pruneyard Shoppi ng Center, supra, and included the fol | ow ng

f oot not e:

Certain of the distinctions nade by the Lhited Sates Suprene
Gourt in Aaiborne, between "political” boycotts on the one hand
and "economc" or "l abor" boycotts on the other, have been
criticized by some coomentators as artificial (e.g., Harper, The
Gonsuner's Energing R ght to boycott: NAACP v. dai borne Hardware
and its inplications for Arerican Labor Law (1984) 93 Yal e L.J.
4009, 440-442). For the
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purposes of this opinion, it is unnecessary for us to deci de, and.
we do not decide, whether or to what extent such distinctions are
appropriate under the Galifornia Gonstitution. (ld. at 193, fn. 9.)
(Enphasi s supplied.)

To date, the Galifornia Suprene has not had occasion to reach the issue it

"did not decide" in Environnental Pl aning and Infornation Gouncil v.

Superior Gourt. California lawthus remains as enunciated in Voeltz v.

Bakery and Confectionery Wrkers, Local 37, supra, Seven U Bottling CGonpany

of Los Angeles v. Gocery Drivers Lhion Local 848, supra, and UPWv. Superi or

Gourt of Monterey Gounty, supra. Secondary boycotts are therefore not

protected by the Article I, section 9 of the Galifornia Gonstitution.

Hnally, Respondent argues that Article |, section 1 of the Galifornia
Gonstitution, declaring that "A |l people...have inalienable rights....Arong
[which is the right of] pursuing and obtai ning safety,” requires that
81154(d) be interpreted to protect the conduct here litigated.

As inportant as that right nay be, it is difficult to "see why it shoul d
have a greater claimthan the equal ly fundanental right to free speech. |If
the delicate bal ance struck by the Legi sl ature between union freedom of
expression and the ability of neutral enployers to remain free from coerced
participation in industrial strife allows the prohibition of secondary
boycotts, why should the right to pursue and obtain safety alter that bal ance
and permt unions to coerce neutral enployers into participating in disputes

not of their own naki ng?
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Nei ther the Respondent nor the California Labor Federation, on whose

amcus curiae brief to the Superior Gourt the Respondent relies, answers that

guestion, and | see no basis for creating a right of safety which, goes beyond
the Free Speech guarantees of the Frst Anendnent to the US Gonstitution
and Article |, section 9 of the Galifornia Constitution.

| conclude that neither the second nor the fourth provisos to 81154(d)
can be construed to protect the conduct here litigated. Having al ready
determned that the UFWthreat ened, coerced and restrai ned Vans wth an obj ect
of forcing it to curtail its business dealings wth the Galifornia table grape
growers, | therefore conclude that the UFWviol ated §1154(d) in 31 of the 32
i nci dents enunerated on page 12, above. (Incidents #1 through 821 and 823
through 832.) For the reasons already stated (supra, pp. 43-49),1 recommend
that the Conpl aint be di smssed as to incident $22, involving picketing at
\Vons' corporate headquarters on Novenber 20, 1991.

B. The Alleged Mol ation of Section 1154(n)

Section 1154(h) nmakes it an unfair |abor practice for an | abor
organi zation to:

[Plicket...any enpl oyer where an object thereof is either forcing or
requiring an enpl oyer to recogni ze or bargain wth the | abor

organi zation as the representative of his enpl oyees unl ess such | abor
organization is currently certified as the collective bargai ning
representati ve of such enpl oyees.

This wording foll ows, verbatim the opening paragraph of 83(b)(7)
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of the National Later Relations Act.**

The fact that here the picketing was directed agai nst Vons rather than
the growers fromwhomrecognition was all egedly sought does net render the
section inapplicable since, by its own terns, it applies to the picketing of
"any enpl oyer” to force "an enpl oyer" to bargain.

The issue, therefore, is whether the UFWs denand that the growers stop
usi ng danger ous pesticides constitutes a denand "to recogni ze and bargai n".

To begin wth, recognition need not be the sol e object of the picketing,
it isenoughif it is "an object”. (N.RBv. Suffolk Gounty D strict of
Carpenters (2nd dr. 1967) 387 F.2d 170, 173.); General Service Enpl oyees,
Local 73 v. NRB (D Cdr. 1978) 578 F.2d 361, 373. Nor need the union be

seeking full-fledged recognition; in NNRBv. Hectrical Wrkers, Local 265
(3th dr. 1979) 604 F.2d 1091, 1097, the Gourt hel d:

To establish that an object of picketing is recognitional, it need
not be established that the union is seeking to gain recognition qua
recognition. Rather, Qongress proscribed as recognitional picketing
any picketing that seeks to establish a union in a continul ng
relationship wth an enpl oyer wth regard to matters whi ch coul d
substantially affect terns or conditions of enpl oynent of his

enpl oyees and whi ch are

““However, §1154(h) does not include the three subsections which fol | ow
83(b) (7). Qddl'y enough, |anguage identical to $1154(h) is to be found in the
openi ng par agraph of the precedi ng section, $1154(g); only there it is
followed by the first two subsections of 83(b)(7) of the NLRA and the
"informational picketing" proviso of the third;, i.e. 8(b)(7)(A & (3) and
the second proviso to 83(b)(7)(Q. The only way to nake sense of the
obvi ous | egi sl ative oversight is to construe both sections together, naking
the provisos of 81154(g) equal ly applicable to 81154(h).
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or may be subjects of collective bargaining by a Lawful |y
recogni zed, excl usive representati ve.

See also: Dallas Building S Gonstruction. Trades Gouncil v. NNRB (D.C drr.
1963) 396 F. 2d 677, 630-631; Building & Gonstruction Trades Gouncil ( Sanuel
5. Long, Inc.) 201 NLRB 321, enf’'d, 435 F.2d 630 (3rd. dr. 1973).

However, the Board and the Gourts have indicated that picketing in
support of a demand whi ch can be achi eved w thout any need for bargaining is

not aviolation. The leading case is Fanelli Ford Sales, Inc. (1961) 133 NLR3

1463. There the Board held that picketing for the reinstatenent of a

di scharged enpl oyee is not per se picketing for a recognitional object

because:
So far as this record indicates, Respondent's picketing woul d have
ceased if the Enpl oyer, wthout recognizing or, indeed, exchanging a
word wth the Respondent, had reinstated [the di scharged enpl oyee].
(1d. at 1469.)

See also: Teansters Local Lhion No. 676 (1972) 199 NLR3 445, 446, aff'd,

495 F. 2d 1116, 1124 (5th dr. 1974); Witers & Bartenders Local 500. etc.

(Mssion Valley Inn) (1963) 140 NLRB 433, 441.%°

h the face of it, the UAWdenand that California growers cease using

danger ous pesticides woul d appear to fall wthin the Fanelli Ford rational e

since it could be achieved, wthout bargaining "...or, indeed, exchanging a

word wth..." the

“*The rational e on which the Fanelli Ford case is based does not require
that the union be protesting a di scharge which arguably violate the Act; any
kind of discharge is wll do. Teansters Local Lhion No. 676, supra; and see
Witers & Bartenders Local 500, etc. (Mssion Valley Inn), supra at 441.

61




growers. Al they had to do was to stop using the five pesticides specified,
by the Lhion. (See Intervenor's Ex. 12.) A no point did the Ui on, confront
any grower wth a demand for bargai ning over the issue; at no point did the
Lhion informVons that it woul d cease its boycott if CGalifornia growers woul d
enter into bargaining over the issue; and at no point did the Uion inform
Vons custoners that the purpose of the boycott was to bargain wth growers
ever the use of dangerous pesti ci des.

There is, however, circunstantial evidence that the union harbored a
recognitional notive. In his Public Atizen speech, Chavez said the boycott
woul d force growers to "negotiate" (Intervenor's BEx. 6(b)); earlier, he had
said the boycotting woul d "nake...growers deal wth us" (Intervenor's Ex.
27(b)); in the Wath of Gapes video, he says it woul d hel p the UFW
"organi ze" farmworkers (Intervenor' s Ex. 8(b)); finally, nmore traditional
col | ective bargai ni ng denands, though relegated to a mnor role, were still
"inthe air". (Factual Conclusion #3, pp. 35-36, supra.)

In order to find a violation, the circunstantial evidence nust point to
recognition as an i medi ate, as distinguished froman ultimate, union goal;
for, as the Gourt explained the | eading -.case involving the infornation
pi cketing proviso to 83(b)(7)(Q:

The hard realities of union-enpl oyer relations are such that it is

difficult, indeed al nost inpossible, for us to concei ve of
picketing falling wthin the terns of

““There is al so the flyer which speaks of wi nning contracts.
(Intervenor' s Ex. 7.) However, its pronpt wthdrawal mnakes is significance
guestionabl e. (See pp. 29-30, supra.)
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the [infornational picketing] proviso that did not al so have as "an
obj ect” obtaining a contract wth the enployer. This is nornmally the
ultinate objective of any union in relation to an enpl oyer who has
enpl oyees whose jobs fall wthin the categories of enpl oynent that
are wthin the jurisdiction of the union. (Smtley v. NLRB (G own
Cafeteria) (9th Ar. 1964) 327 F. 2d 361, enf'g 135 1TLS3 1133 11962);
see also NNRBv. Local 3, IBEW(2nd dr. 1963) 317 F.2d 193, 193.)*'

The sane is true here; any union engaging in the kind of picketing permtted in

Fanel |i Ford Sal es probably has recognition as an ultinate goal. The question

i's whether, considering the union's behavior inits overall context, it can be
said that the general counsel has proven recognition to be an i nmedi at e goal .
Admttedy, the question is a close one; but, given the fact that no

recogni tional object was nmanifested, directly or indirectly, to the growers, to
Vons, or to its custoners, | ampersuaded that, in the overall context of what
occurred, it has not been established by a preponderance of the evidence that
the UFWhad an i nmedi ate recogni ti onal object in conducting the denonstrations
here litigated as viol ations of 81154 (h).

| therefore conclude that the UFWdid not violate 81154(h) in conducting

the denonstrations here |itigated.

C Agency and Responsi bility

Because persons and groups who are not directly affiliated wth the UFW

have supported its boycott agai nst Van's by appearing at Uhi on denonstrati ons,

it isinportant that any

“I't should be noted that under our Act the "infornational picketing"

proviso nodifies all of 81154(g) [and (h)]; not sinply one subsection as is the
case under the NLSA (See S3(b) (4)(0.)
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relief granted in tills proceeding be structured so as to avoid interference
wth their legitimate Frst Arendnent rights. It is for this reason that |
permtted the intervention of Mtyl 4 onboske, Rudol ph R co and Fat her Joseph
Tobin, and it is for this reason that the General accepted ny recomendation
that the "aiding and abetting" clause be stricken fromthe prayer to its
conpl ai nt.

M Recommended Order does not extend to persons and/ or groups conducti ng
their own denonstrati ons agai nst Vans' practices or policies, including its
sale of table grapes treated wth pesticides, even though those
denonstrati ons rmay coi ncide wth UFWdenonstrations. However, individual s
and groups wll be subject to this Oder if they "consciously ennesh’

t hensel ves i n UFWdenonstrations by becoming agents of the Lhion.*® Because
Frst Arendnent rights are invol ved, the rules of agency are to be strictly
construed. The rel axed standards applied to enployers in ista Verde Farns

v. ALRB (1981) 29 Cal.3d 307, 320-321, have no place. Furthernore, the

doctrine of "apparent authority”, under which a person wll be considered an
agent because of representations to a third person by the alleged princi pal,
is not to be applied.”® To do so woul d al | ow persons who had not "consci ously
enneshed” thensel ves in an activity nonethel ess to be considered agents. In
the context of this case, that mght well result in an involuntary

rel i nqui sh-

“®See Charging Party's Post Hearing Brief, p. 45.
“9See section 8 of the Restatenent Second of Agency (1957).
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nment of Frst Arendnent rights.>°
Havi ng stated the legal principles involved, it nust be renenbered that
the exi stence of an actual agency relationship is question of fact whi ch cannot
be resolved in the abstract. However, it is fair to say that wearing UFW
pl acards, handing out UFWI| eaflets, and tal king direction fromUWofficials or
coordi nat ors woul d be strong evi dence of agency. (See Local 248, Meat S Allied

Food Wbrkers (1977) 230 NLRB 139, 194.) By that standard, M. R co appears to

have been acting as an agent of the UFWwhen he participated inits
denonstrations (MI1: 153-159, 161-164); while Annie Véternan and her
organi zati on FOOUS do not appear to have been UFWagents. (M I1: 89-90, 97-98,
106- 107.)
D Danages
In The Careau Qout dba Egg dty, supra, 15 ALRB No. 10, at pp. 29-33, the

Board held that "in order to effectuate the policies underlying the proscript-
ions of illegal secondary boycott activity in Qur Act", conpens-atory damages
nay be assessed agai nst a | abor organi zation which viol ates that $1154(d).

The policy underlying 81154(d) is the sane policy which, underlies the
proscription against illegal secondary boycotts found in the National Labor
Rel ations Act; nanely, the protection of "neutral enployers...not directly

involved in a | abor dispute,

*°By elinmnating resort to the doctrine of apparent authority, | do not
nean to prevent the introduction of evidence which goes to establish actual
authority sinply because that evidence mght have been used in proving the
rej ected theory of apparent authority.
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fromdirect union sanctions." (Frito-Lay, Inc. v. Retail derks Lhion Local

No. 7 ( 10th dr. 1980) 629 F. 2d 652, 653; The Careau G oup dba Esc Aty,

supra, 15 ALRB No. 10, at p. 32; see also: International Longshorenen' s

Association (ILA v. Alied International. Inc., supra, 455 US at 223-224,
Ddorcio Fruit Gorp. v. NNRB (D C dr. 1951) 191 F 2d 642, 644, cert.
denied, 342 US 369 (1951). In Jaden Hectric v. IBEW Local 212 (D N J.
1931) 508 F. Supp. 983, 985, the (ourt recounted the | egislative history -

refl ecting that policy:

Wth respect to the early legislative history of 85b)(4)~ the
defendants cite two statenents by Senator Taft as summarizing the
congressi onal position as to whomthis section was designed to
protect. "This provision makes it unlawful to resort to a secondary
boycott to injure the business of a third person who is wholly
unconcerned in the di sagreenent between an enpl oyer and his

enpl oyees. " 93 ong. Rec. 4198 (1947). At a later date Senator Taft
indicated that, "[t]he secondary boycott ban is nerely intended to
prevent a union frominjuring a third person who is not involved in
any way in the dispute or strike...." 95 Gong. Rec. 8709 (1949). The
defendants al so point out that at the tine of the debates over the
passage of these sections, nmuch discussion centered around the
damages to farners fromsecondary boycotts by truckers. As Senat or
Bal | explained, "[F armproducers and snal|l busi nesses and their
enpl oyees are the main victins of secondary boycotts, jurisdictional
strikes, and organi zational boycotts....It is such persons and their
rights that we are trying to protect." [93 Cong. Rec 4838 (1947)]°*

Gven that legislative history, it was--early on--argued: that since the
protection of neutral parties who are unconnected wth the primary dispute but

are caught in the crossfire is the

*There is nothing in the sketchy |egislative history of our Act to
indicate that different policy considerations obtained. (See Labor Rel ations
Commttee Hearing, May 12, 1975, p. 50, cited in The Careau G oup dba Egg
dty, supra, 15 ALRB No. 10, ALJD at p. 55.)
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basi s far banni ng secondary boycotts, only those neutral parties and not
prinary enpl oyers shoul d be entitled to damages. (Lhited Brick & dav Wrkers
v. Deena Artware (6th dr. 1952) 138 F.2d 637, 644-543, cert. den. 345 U S
906 (1953).)

The argunent was rejected, not because the Federal (ourts di sagreed that
the policy underlying 88(b)(4) was to protect neutral enployers, but because
Gongress did not confine itself to 83(b)(4), but went on to enact a anot her
provi si on—Secti on 303 of the Labor Managenent Rel ations Act-—whi ch provi ded that
danages are to be awarded to "Woever shall be injured" by an illegal secondary
boycott. The legislative history of that section (93 (cng. Rec. 4343-46, 4853,
4872-73 (1947)) and the rule that the word. "whoever” has a "plain,

unanbi guous neani ng whi ch we are not authorized, to disregard’, required a
hol ding that both prinary and secondary enpl oyers were entitled to danages
under Section 303(b). (Lhited Brick & Qay Wrkers v. Deena Artware, supra.
198 F. 2d at 644-45; Jaden Hectric v. IBEW Local 212, supra. 508 F. Supp at
935-936; Wlls v Qperating Engineers, Local 181 (6th Adr. 1962) 303 F.2d 73,
75-76; see Mead v. Retail derks International Assn., Local Union No. 839
(9th dr. 1975) 523 F.2d 1371.)

Qur Act has no section equival ent to 8303 of the NLRA Such relief as is
avai l abl e has its genesis in 81154(d), a section whose originis 83(b)(4) of
the NLRA  Thus, the constraints which led the Federal Gourts to uphol d the

right of prinmary enpl oyers to recover damages under the NLRA do not
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operate under the ALRA It woul d appear, therefore, that the policy
consi derations underlying 81154(d) require that danages be limted to
"neutral parties who are unconnected wth the prinmary dispute but are caught

inthe crossfire." (Jaden Hectric v. IBEW Local 212, supra.) |ndeed, that

Is what the reasoning of the Board in the Ecc Aty decision suggests both in
Its stress on the need to protect "secondary enpl oyers enneshed in a | abor
dispute not of their own naking" (Id. at 32) and in its enphasis notion that
the danmage renedy is to be confined to "egregious violations". (1d. 29-30,

32, citing Harry Carian Sales v. ALRB (1985) 39 Cal.3d 209, 223-224.)%*

Whfortunat el y, however, the concluding paragraph of its discussion (1d. at
32) and the language used in its Oder (Id. at 34) go beyond the rational e
whi ch preceded themand speak of "any person who has been injured".

| amconvinced that the best way to resolve that anbiguity is to
confine the danages here awarded to neutral parties who are injured as a
result of the illegal secondary boycott. To do otherw se would go beyond the
| egi slative policy underlying 51154(d) and the rational e offered by the Board

inreaching its

>’The two notions coal esce on page 32 where the Beard expl ains: "To
deprive secondary enpl oyers of a purely conpensatory danages renedy in either
civil courts or before this Board woul d, however, create precisely the
situation condemmed by the Harry Carian Sales court, viz., it woul d | eave
potential egregious violations of our statue w thout significant sanction."
(Enphasi s supplied) In other words, the "egregi ousness” which justifies the
renedy arises out of the harminflicted on neutral secondary enpl oyers.

63



Goncl usion, and woul d be at odds wth the holding of the California Suprene

Gourt in Peralta Coomunity ol lege Dstrict v. Fair Enpl oynent and Housi ng

Gomm ssion (1990) 52 Cal . 3d 40, that admni strative agenci es have no power to
awar d conpensat ory danages "beyond the scope of the Legislature s intended
purpose in enacting [the statute]. (1d. at 49.)%*

Fnally, it nust be borne in mnd that, separate and apart fromthe 31
denonstrations here found to have violated the Act, the UPWwas engaged in
other, lawful and constitutionally protected activities ained at convincing the
public not to buy California table grapes and not to patronize Vans. In Uhited
Mne Wrkers of Anerica v. dbbs,(1964) 383 US 715 arid Local 20, Teansters,
etc, v. Mrton (1964) 377 US 252, the Suprene Gourt held that where a union

has engaged in both | awful and unl awful conduct, and the consequences of those
activities are separable, the Lhionis liable only for injuries proxinately
caused by the illegal activities.
. ReEMEDY
Havi ng found that the Respondent has engaged in unfair |abor practices
prosecribed in 81154(d) of the Act, | shall recomend tht it cease and desi st

therefromand that it take certain

3| ndeed, the Peralta decision nmay well call into question the right of
the Board to award any conpensatory danmages beyond those specifically set
forth in the Act. That, however, is for the Board and the Gourts to decide.
| am bound the Board' s determnation in Ecc Aty that conpensatory damages
are appropriate in secondary boycott cases; the only question before ne is
whet her the Board intended that decision to include prinary enpl oyers anong
the beneficiaries of such danages.
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afirmative action designed to renedy its unfiar |abor practices and to
effectuate the policies of the Act.

Uoon the basis of the entire record, the findings of fact, and the
conclusion of law | hereby issue the fol |l ow ng recomended:

ROER

Pursuant to Labor (ode section 1160. 3, Respondent, Uhited FarmVWrkers
of Anerica, AFL-AQ its officers, representatives and agents [as defined
in Section Il.c., above], shall:

1. Gease and desist fromthreatening, coercing, or restraining \Vons
Gonpani es, Inc., as found herein, or any other person with an object of
forcing or requiring Vons Conpanies, Inc., or any other person to cease
using, selling, transporting, or otherwi se dealing in Galifornia table
grapes produced by growers for whomthe United FarmVWrkers is not the
certified bargaining representative, or to cease doi ng busi ness, directly or
indirectly, wth California table grape growers for whomthe Lhited Farm
Wrkers is not the certified bargai ning representative.

2. Take the followng affirnmative acti on designed to effectuate
the policies of the Act:

(a) Gonpensate Vons Conpani es, Inc. and any ot her neutral
enpl oyer or person protected by section 1154(d) of the Act who has been
injured in his or her business or property by reason of conduct found to be
inviolation of section 1154(d) of the Act herein which occurred at the

stores of Vons Conpani es,
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Inc at the follow ng tines and pl aces:

A ace and Date
Mont ebel | o Tianguis - March 22, 1991
Huntington Park Tianguis - March 23, 1991
Qudahy Tianguis - March 23, 1991
Mont ebel | o Tianguis - June 6, 1991
Huntington Park Tianguis - June 9, 1991
Huntington Park Tianguis - June 15, 1991
Qudahy Tianguis - June 15, 1991
Mont ebel o Tiangui s - June 29, 1991
Huntington Park Tianguis - June 29, 1991
East Los Angel es Tianguis - June 30, 1991
Montebel lo Tianguis - July 6, 1991
Huntington Park Tianguis - August 11, 1991
East Los Angel es Tianguis - August 24, 1991
Mont abel | o Tianguis - August 31, 1991
Fresno Vons - Novenber 8, 1991
Mont ebel | o Tiangui s - Novenber 9, 1991
East Los Angel es - Novenber 9, 1991
Huntington Park Tianguis - Novenber 9, 1991
Qudahy Tianguis - Novenber 9, 1991
Mont ebel | o Tiangui s - Novenber 17, 1991
Hunti ngton Park Tianguis - Novenber 17, 1991
Mont ebel | o Tiangui s - Novenber 23, 1991
Mont ebel | o Tiangui s - Novenber 24, 1991
Hunti ngton Park Tianguis - Novenber 24, 1991
H Mnte Tianguis - Novenber 24, 1991
San Ysidrc Vons - Novenber 26, 1991
Mont ebel | o Tiangui s - Decenber 4, 1991
Qudahy Tianguis - Decenber 7, 1991
East Los Angel es Tianguis - Decenber 7, 1991
Hunti ngton Park Tianguis - Decenber 7, 1991
Huntington Park Tianguis - Decenber 8, 1991

(b) Post at its offices and neeting hal | s copies of the attached
notice. (opies of said notice, on forns provided by the H Gentra Regi onal
Drector, after being duly signed by Respondent Lhion's representative, shall
be posted by Respondent Uhi on i nmedi ately upon recei pt thereof, and be
nai ntai ned by it for 60 days thereafter, in conspi cuous places, including all
pl aces where notices to nenbers are custonarily pasted. Reasonabl e steps shal |
be taken by Respondent to insure that said notices are not altered, defaced, or
covered by any ot her
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naterial .

(c) Ml copies of the attached notice, in, all appropriate
| anguages, wthin 30 days of this OQder, to Van Gonpanies, Inc. for posting,
if it desires to do so, at any of the sites described in subparagraph (a),
above.

(d) Notify the H Centro Regional Drector, in witing, wthin 20
days fromthe date of this Oder, what steps Respondent has taken to conply
herew t h.

The Gonplaint is dismssed as to those portions in which Respondent has

not been found to have viol ated the Act.

Dated: Qtober 14, 1992
%ﬂ# M""

JAMES WOLPNMVAN

Chi ef Adm ni strative | aw
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NOM CE TO ALL MEMBERS

Pursuant to the Order of the Agricultural Labor Relations Board, and in order
to effectuate the policies of the Agricultural Labor Rel ations Act, we hereby
informyou that:

VEE WLL NOT threaten, coerce, or restrain Vons Gonpanies, Inc. or their

Vons/ Ti angui s/ Pavi lions stores, or any other person, wth an object of forcing
or requiring that they cease using, selling, transporting, or otherw se dealing
in Galifornia tabl e grapes produced by growers for whomthe Lhited FarmVWrkers
is not the certified bargai ning representative, or cease doi ng busi ness wth
Galifornia table grape groners for whomthe Uhited FarmVWrkers is not the
certified bargai ning representati ve.

VE WLL GOMPENSATE Vons (onpani es, Inc and any other neutral enpl oyer who has
been injured in his or her business or property by reason of conduct which has
been found by the Agricultural Labor Relations Board to be in violation of
gect1 |982 1154(d) of the Act whi ch occurred between March 22, 1991 and Decenber

N TED FARMWRERS OF AR CA. AFL-A O

(Represent ati ve) (Title)
If you have a question about your rights as farmworkers or about this Notice,
you rmay contact any office of the Agricultural Labor Rel ations Board. (he
office is located at 319 South Véterman Ave., H Centro, Salinas, CGalifornia.
The tel ephone nunber is (619) 353-2130.

This is an official notice of the Agricultural Labor Rel ations
Board, an Agency of the State of California.

DO NOT ReEMOVE CR MUTI LATE
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