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CEQ S ON AFFIRM NG D SM SSAL G- ELECTI ON GBIECTI ONS

h April 21, 1993, L an el ection was hel d anong the agricul tural
enpl oyees of GH& G Zysling Dairy (Zysling or Enployer). The tally of
bal | ot s showed seven votes for the Teansters Lhion, Local 517 O eanery
Enpl oyees & Drivers (Teansters or Lhion), two votes for No Lhion, and two
unr esol ved chal | enged bal | ot s.

The Enployer tinely filed fourteen el ection objections alleging
that agents of the Agricultural Labor Rel ations Board (ALRB or Board)
i nproperly designated the scope of the bargaining unit for voting,
di senf ranchi sed an out cone-det erm native nunber of enpl oyees, permtted
unl awf ul canpai gni ng and coercive conduct in the polling area, failed to
conduct the election in accordance wth the agreed-upon schedul e and ti nes,
and engaged in coercive interrogation of enployees in the polling area. The

Epl oyer also alleged that the Lhion interfered wth the el ection process

LA dates herein refer to 1993 unl ess ot herw se specifi ed.



by intimdating and coercing eligible enpl oyees to vote for the Union.

In a Notice issued (ctober 19, the Board s Executive Secretary
set sone of the objections for hearing, dismssed sone of the objections,
and partially dismssed others. This natter is now before the Board on the
Enpl oyer' s request for review of the Executive Secretary's di smssal of
certai n obj ections.

D scussi on

Joi nt Enpl oyer |ssue ((bjections 3 and 4)

The Enpl oyer requests review of the Executive

Secretary's dismssal of objections suggesting that Zysling may be a joint
enpl oyer wth Valley Farm Service (Valley) of Valley enpl oyees who cone
onto Zysling s property to performnma ntenance work. A declaration filed
by Gary Zysling, one of the Enpl oyer's partners, states that he supervises
Val | ey enpl oyees when they are on the dairy's property, and that the
dairy's mlker enpl oyees work al ongsi de Val | ey’ s mai nt enance peopl e as
assi stants.

The Executive Secretary dismssed the joint enpl oyer issue
because he found that the Enpl oyer had failed to submt facts which woul d
warrant further investigation of the issue. He noted that the Enpl oyer had
not clained that Zysling and Val l ey share control over the hiring, firing
and supervi sion of the enpl oyees, or share the responsibility for
determning their hours, wages, or other terns and conditions of

enpl oynent .
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Ajoint enployer relationship involves two i ndependent busi ness
entities that have chosen to control jointly the labor relations of a given
group of workers. For such a relationship to be proven, it nust be shown
that the two enpl oyers share or co-determne those natters governi ng
essential terns and conditions of enploynent. (N.RBv. Brownina-Ferris

Industries (3d dr. 1982) 691 F. 2d 1117 [111 LRRM 2748].) In Browni na-

Ferris, a refuse-hauling conpany was found to be a joint enpl oyer with
trucki ng brokers who furnished tractors and drivers to haul the refuse
conpany's trailers. Factors relied upon to establish the relationship
included: the two conpani es shared the right to hire and fire the drivers;
the haul i ng conpany established the drivers' work hours and provi ded t hem
wWth the same uniforns it provided its own enpl oyees; the haul i ng conpany
and the brokers together determned the drivers' conpensation and shared in
thei r day-to-day supervision; and the haul ing conpany shared wth the
brokers the power to approve drivers, and devised the rul es under which the
drivers were to operate at the hauling conpany's sites. (111 LRRMat 2753-
2754.)

The declaration of Gary Zysling does not suggest that Zysling
and Valley share in determning the essential terns and conditions of
enpl oynent of the Valley enpl oyees who cone onto Zysling' s property to
per f orm nai nt enance work. A though the declaration states that Zysling
supervi ses Val |l ey’ s enpl oyees while they are performng work on the
premses, it does not claimthat Zysling shares in determning the hours,

wages or ot her
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wor king conditions of the enpl oyees or shares the right to hire and fire
them Ve find that Zysling has failed to present a prina facie case that
Zysling and Valley are joint enpl oyers of these enpl oyees, and we therefore
affirmthe Executive Secretary's dismssal of (bjections Nos. 3 and 4
insofar as they claima joint enpl oyer relationship.

Qumul ative EFfect of Al eged M sconduct

The Enpl oyer concedes that Cbjections Nos. 5 through 10,
relating to all eged msconduct by Board agents and al | eged coercive conduct
by Board agents and Lhion representatives, nmay not be sufficient
individually to state a prina facie case. Neverthel ess, the Enpl oyer
argues, the cumul ative effect of the conduct alleged in the objections
shoul d be considered at hearing.

V¢ find that the Executive Secretary properly concl uded that
(bj ections Nos. 5 through 10 did not individually present a prina facie
case of msconduct or coercive conduct. The Enpl oyer nade no show ng t hat
any voters were disenfranchised by the late opening or early closing of the
pol s, since the record indicated that every enpl oyee |isted on the
eligibility list apparently voted in the el ection. The Enpl oyer nade no
show ng that Board agents coercively interrogated enpl oyees who were
attenpting to vote but whose names did not appear on the eligibility |ist.
Uhder the Board s chal | enged bal | ot procedure, enpl oyees nay be questi oned
by Board agents concerni ng whet her they worked during the eligibility

peri od, whether they engaged in agricul tural
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tasks, and in what |ocation and for what supervisor they worked. By failing
to specify either the nature of the questions the Board agents asked the
two chal l enged voters or their answers, the Enployer failed to present a
prina faci e case of coercion of the challenged voters or other potential
voters. The Enpl oyer also failed to present adequate declaratory support
for its contention that Unhion representatives engaged i n coercive
canpai gning in the polling area.2

The Enpl oyer's argunent that the possible cumil ative effect of
the incidents described in Cbjections Nos. 5 through 10 shoul d be
considered even if the incidents are not coercive or unlawful by thensel ves
Is contrary to established precedent of the National Labor Rel ations Board
(NLRB). As the court of appeals held in NNRB v. Mnark Boat (. (8th Qr.
1986) 800 F.2d 191 [123 LRRM 2502], a finding that none of an enpl oyer's

el ection objections was proven to be well taken individually conpel s the
conclusion that, taken collectively, the objections fail to satisfy the
enpl oyer' s burden of proof.
VW therefore affirmthe Executive Secretary's dismssal of
(bj ections Nos. 5 through 10.
The Hearsay Issue ((bjections 13 and 14)

The Enpl oyer argues that the Executive Secretary erred in
refusing to consider the facts alleged in the declaration of Jose Ybarra

because they were based on hearsay. In stating his

2 See discussion of the Executive Secretary's declination to consider
natters alleged in the declaration of Jose Ybarra, infra.
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declination to consider Ybarra s declaration, the Executive Secretary cited
the Board' s regulations, Galifornia Gode of Regul ations, title 8, sections
20365 (c) (2) (B and (d) . Those regul ations provide that a party
objecting to the conduct of an el ection shall submt supporting
decl arations and that the facts stated in each declaration shall be wthin
the personal know edge of the declarant. The regulations al so state that
the Executive Secretary shall dismss any objections petition or portion
t hereof whi ch does not satisfy the stated requirenents.
Yoarra' s declaration is based on his all eged

conversation wth sormeone who had an al | eged conversation wth sone
enpl oyees who al | egedl y heard uni on supporters tell other enpl oyees they
would be fired if they didn't vote for the Lhion. No part of Ybarra's
declaration is based on facts wthin his personal know edge, and we
therefore find that the Executive Secretary properly declined to consider
the declaration in eval uati ng (bj ections Nos. 13 and 14. 3

V¢ therefore affirmthe Executive Secretary's dismssal of
(pj ections Nos. 13 and 14.

V¢ concl ude that the Enpl oyer has failed to denonstrate that the

Executive Secretary erred in di smssing (b ections Nos.

3 The three other declarations filed in support of (bjection No.14
also fail to present any facts supporting the allegation that the Ui on or
its supporters intercepted voters on their way to vote and coerced themto
vote for the Lhion. The declarations state only that several enpl oyees
were gat hered outside the nechani c's shop and one or two ot her enpl oyees
spoke to themforcefully. S nce neither the contents of the di scussion nor
the identity of the speakers was provided by the declarations, they do not
support the allegations in (bjection No. 14.
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5 through 10, 13 and 14, and partially di smssing (bjections Nos. 3 and 4.
W therefore affirmthe Executive Secretary's decision to set for hearing
only those objections so delineated in his Notice of Qctober 19.

DATED Novenber 19, 1993

BRICE J. JANA@AN C(hairnan

| VONNE RAMOS R GHARDSON Menber

LINDA A FR G Menber
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CASE SUMARY

GH& G2Zysling Dairy 19 ALRB No. 17
(Teanst er s) Gase No. 93-RG 3-M
Backgr ound

Follow ng an el ection in which the Teansters Uhion, Local 517 (Uhion), was
sel ected as the exclusive representative of the agricultural enpl oyees of G
H& GZysling Dairy (Zysling or Enployer), the Enpl oyer filed fourteen

el ection objections. In aruling issued Gctober 19, 1993, the Board s
Executive Secretary set sone of the objections for hearing and partially

di smssed ot hers.

The Enpl oyer requested review of the Executive Secretary's dismssal of the
i ssues of whether Valley Farm Service was a joint enpl oyer wth Respondent
and whet her Board agent mi sconduct or coercive conduct by Union
representatives affected the results of the el ection.

Boar d Deci si on

The Board affirned the Executive Secretary's dismssal of the joint

enpl oyer issue. A though the Enpl oyer's declaration stated that Zysling
supervi sed Val | ey Farm Servi ce' s nal nt enance enpl oyees when t hey were
working on the Enployer's property, the Board affirned the Executive
Secretary's finding that the Enwpl oyer failed to showthat the two enpl oyers
shared or co-determned those natters governing essential terns and
conditions of enploynent, and thus failed to present a prina facie case on
the joint enpl oyer issue.

The Board al so affirned the Executive Secretary's finding that the Enpl oyer
failed to present adequate declaratory support for its allegations of voter
di senfranchi senent, inproper el ectioneering and coercive conduct. dting
court precedent, the Board di smssed the Ewl oyer's argunent that the

cunul ative effect of the alleged msconduct shoul d be consi dered even if
the incidents were not individually coercive or unlaw ul.

The Board affirned the Executive Secretary's declination to consider facts
alleged in a declaration which was based entirely on hearsay. The Board
affirnmed the Executive Secretary's ruling that Board regul ati ons provi de
that objections nust be supported by declarations stating facts wthin the
personal know edge of the declarant, and require dismssal of objections
not so support ed.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.



