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DEQ S ON AFFI RM NG D SM SSAL G- BLECTI ON GBIECTI ONS AND
CERTI F CATI ON GF REPRESENTATI VE

h June 9, 1994, Petitioner Whited FarmVWrkers of Anmerica, AFL-

AO (WWor Whion) filed a petition for certification seeking to represent
all agricultural enpl oyees of Vérnerdam Packi ng Gonpany (Epl oyer) in the
Sate of Galifornia. An election was conducted on June 16. The tally of
bal | ot s showed 220 votes for the UFW 43 votes for No Lhion, and 9 (hal | enged
Ball ots.

The Enpl oyer tinely filed six election objections naking the
fol | ow ng contenti ons:

1. That the petition was filed when the Enpl oyer was at | ess than
50 percent of its peak agricultural enploynent;

2 . That the bargaining unit sought by the petition inproperly

i ncl uded non-agricul tural enpl oyees not subject to the

1 )
Al dates refer to 1994 unl ess ot herw se st at ed.



jurisdiction of the Agricultural Labor Relations Board (ALRB or Board);

3. That the regional director inproperly refused to consider
docunentation submtted in support of the Enpl oyer's peak argunent; and

4. That the UFWengaged i n misconduct (taking excess access)
whi ch affected the outcone of the el ection.

h July 1, the Executive Secretary dismssed al|l of the
Enpl oyer' s objections for failure to set forth adequate grounds for finding
the el ection petition untinely and failure to make a prina facie show ng of
m sconduct that would warrant setting aside the el ection. He di smssed the
objection relating to jurisdiction because there was no show ng that any
enpl oyees not subject to the Board's jurisdiction were in fact included in
the bargai ning unit covered by the el ection. The Enpl oyer requests review
only of the dismssal of its objections relating to access viol ations and
peak.
Access

Inits election objections, the Enpl oyer alleged that the UFWhad
exceeded the anount of workpl ace access permtted under the Board' s
regul ations. Section 20900 of the regul ations provides that union
representati ves nay take access for organizational purposes for one hour
before and after work and for up to one hour during the enpl oyees' |unch
break. (Cal. Code Regs., tit. 8, 820900.) The Enpl oyer alleged that the

UFWexceeded the permtted access by visiting several crews during
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their norning breaks and during their [unch breaks on the same day, and, on
one occasion, refusing to leave the field at the end of a crew s |unch break.
The Enpl oyer argues that the taking of excess access woul d "autonatical | y"
have sone significance, and that the UFWnust have interfered wth enpl oyee
free choi ce sinply because of the frequency of the access violations.

The Board has declined to adopt a per se rule regarding the
setting aside of elections on grounds of access violations. The CGaliforni a
Suprene Gourt has deferred to the Board's admni strative judgnent that access
viol ations shoul d be reviewed in each instance on their own facts.

(Lindel eaf v. ALRB (1986) 41 Cal.3d 861.) Further, the Gourt has uphel d the
Board' s dismssal of objections where the supporting declarations failed to
show that access by uni on organi zers was of such an intimdating character as
to affect the outcone of the election. (J'. R Norton Go. V. ALRB (1979) 26
Gl .3d 1.)

As the Executive Secretary found, the Enpl oyer nade no cl ai mt hat
any threats, disruption or other msconduct occurred during the taking of
access in this case. Mreover, there was no show ng that the amount of
access taken woul d have tended to intimdate or coerce enpl oyees. V¢ find
that the Enpl oyer failed to establish a prinma faci e case of m sconduct
tending to interfere wth voter free choice, and we therefore affirmthe

Executive Secretary's dismssal of this objection.
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Peak

Board case | aw hol ds that in determning peak, the regi onal
director is required first to nake a "body count” conparison of the nunber of
enpl oyees on the prepetition eligibility payroll and the peak period payroll.
If peak is not obtainable by that nethod, then other nethods of cal cul ating
peak, including averagi ng of peak period figures, may be used. (Triple E
Produce Gorporation (1990) 16 ALRB No. 14.) However, in all cases the body
count nethod nust be used to cal cul ate the prepetition payroll figure.
(Adanek & Dessert, Inc. v. Agricultural Labor Relations Bd. (1986) 178
CGal . App. 3d 970 [224 Cal . Rotr. 366] .)

Inthis case, the Regional Drector appropriately enployed the
body count nethod in determning that 288 enpl oyees worked during the
prepetition payroll period. He also determned that 303 regul ar enpl oyees
wor ked during the peak period. Due to high turnover anong | abor contractor
enpl oyees during the peak period, the Regional Drector used the single
hi ghest daily figure fromthat period, which was 247.% Since 288 i's nore than
hal f of the sumof 303 and 247 (550), the Regional D rector concluded that

the el ection petition was tinely filed.

2ps the Executive Secret ary noted, this actually produced a hi gher
figure than woul d have resulted fromsinply averagi ng the daily nunbers
of labor contractor crew nenbers (229.6). If the 229.6 figure had been
used, peak woul d have been established by an even larger margin (303 +
229. 6d): 532.6; 532.6 ¢*s 2 = 266.3, conpared to 288 during eligibility
peri o
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Inits election objections petition, the Ewpl oyer argued that a
conpari son of the actual nunber of enpl oyees working during the prepetition
period wth the nunber of enpl oyees working during the peak period
denonstrated that the Enwpl oyer was not at 50 percent of peak at the tine of
the el ection. Mreover, the Enpl oyer argued, peak coul d not be established
by conparing the average nunber of enpl oyees during the prepetition period to
the average nunber of enpl oyees during peak, or by conparing the actual hours
wor ked during both periods. The Enpl oyer further clained that it was
prej udi ced when the Regional Drector prematurely cut off its tine for
submtting information in support of its position

The Enpl oyer nmakes the sane argunents in its petition for review
It asserts that the body count nethod is nore appropriate in this case than
averaging, and reiterates its contention that peak cannot be established here
by any of the nethods the Enpl oyer has described. Further, it continues to
claamthat it was prejudiced by the Regional Drector's cutoff of
I nf or nat i on.

Ve find that the Executive Secretary properly rejected the
Enpl oyer' s assertion that the body count nethod shoul d have been used to
cal cul ate the nunber of |abor contractor enpl oyees working during the peak
period. S nce there was a great deal of turnover during the peak period (329
different enpl oyees worked during the period, while daily totals ranged from

198 to 247), using the body count nethod woul d have resulted in a highly
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distorted view of the Enployer's labor requirenents during peak.? The
Regional Drector's nethod of cal cul ati ng peak was reasonabl e and consi st ent
wth the Board s practice of using alternate nethods where the body count
net hod woul d not provide an accurate cal culation. (Triple E Produce
Gorporation, supra, 16 ALRB No. 14.)

The Executive Secretary al so properly rejected the Enpl oyer's
contention that a conparison of the average nunber of "nan days" during the
eligibility week shoul d be conpared to the average nunber of "nan days"
during the peak week. The use of such a nethod woul d have viol ated the
judicial mandate that enpl oynent during the eligibility period cannot be
averaged. (Adanek & Dessert, Inc. v. Agricultural Labor Rel ations Bd.
supra, 178 Cal.App.3d 970.) For the sane reason, the Executive Secretary
acted correctly in rejecting the Enpl oyer's proposal to conpare the total
hours worked during eligibility week to the total hours worked during peak.

V¢ also affirmthe Executive Secretary's concl usion that the
Enpl oyer was not prejudi ced by the Regional Drector's failure to consider
the Enpl oyer's last-mnute submssion of informati on on the peak question.
The submtted infornmati on consisted of mnor clarifications and reiteration
of argunents already considered by the Regional Drector. The Executive

Secretary reviewed the submtted infornation and correctly found that it did

3There is noindicationin the record that there was simlar turnover
during the eligibility period.
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not affect the reasonabl eness of the Regional Drector's peak
cal cul ation.

For the above-stated reasons, we affirmthe Executive
Secretary's dismssal of the election objections relating to peak and t he
Regional Drector's conduct in cal cul ati ng peak.

CERT1 FH CATI ON

V¢ affirmthe Executive Secretary's dismssal of the Enployer's
Hection (ojections Petitioninits entirety. V& therefore order that the
results of the el ection conducted on June 16, 1994, be upheld and that the
Lhited FarmVrkers of Averica, AFL-AQ be certified as the excl usive
col l ective bargai ning representative of all of Vérnerdam Packi ng Gonpany' s
agricultural enployees inthe Sate of California.
DATED  August 4, 1994

e S

BRICE J. JANGAN Chai rnan
Lotomn o Hopen Aoricnaian_

| VONNE RAMCS R GHARDSON Menber

LINDA A FR K Menber

“The Enpl oyer's June 16 notion to censure the Regional Drector is hereby
deni ed. The Enpl oyer argued that the Regional D rector asked the Enpl oyer
to respond to witten questions by 5:00 p.m on June 13, but then faled to
wait for the Enpl oyer's response, which was being prepared for transm ssion
by FAX at 4:59 p.m The Regional Drector, apparently presumng by 4:59
p.m that the Enpl oyer woul d not respond to his request by 5:00 p.m,
declined to delay his decision on peak any longer. V¢ fail to see how such
conduct could warrant censure. |In any event, the BEnpl oyer suffered no
prejudice. As the Executive Secretary concluded, the | ater-submtted
I nfornmation woul d not have affected the reasonabl eness of the Regi onal
Orector's peak calculations, since it contained no significant new data or
any argunents not al ready considered by the Regional Drector.
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CASE SUMVARY

VWARMERDAM PACKI NG GOMPANY 20 ALRB N\o. 12
(Unhited FarmWrkers of Anerica, Case Nbo. 94-RG 3-M
AFL-A 0O

Backgr ound

O June 16, 1994, an el ection was conducted anong all the agricul tural

enpl oyees enpl oyed in California by Vérnerdam Packing Go. (Enployer) . The
tally of ballots showed 220 votes for the Lhited FarmVWrkers of Aneri ca,
AFL-A O (LAY, 43 votes for Nbo Lhion, and 9 Chal l enged Ball ots. The Enpl oyer
filed six election objections contending that the el ection petition was filed
at a tine when the Enpl oyer was at | ess than 50%of its peak agricul tural

enpl oynent; that the petitioned-for bargaining unit included non-agricultural
enpl oyees; that the Regional Drector had failed to consider information
submtted in support of the Enpl oyer's peak argunent; and that the UFWhad
engaged i n msconduct by taking excess access. (nh July 1, 1994, the
Executive Secretary dismssed the objections for failure to establish a prinma
facie case for setting aside the election. n July 11, 1994, the Ewl oyer
filed a request for reviewof the dismssal of its objections relating to
access and peak wth the Agricultural Labor Rel ati ons Board (Board).

Boar d Deci si on

The Board affirned the Executive Secretary's dismssal of the BEnpl oyer's

obj ections. The Board concluded that the Executive Secretary had properly
found that the Regional Drector correctly determned peak by conparing the
actual nunber of enpl oyees working during the prepetition eligibility period
to an average of enpl oyees working during the peak enpl oynent period, when
there was high turnover. The Board al so concl uded that the Executive
Secretary had properly dismssed the objection relating to access violations,
since the Enpl oyer had made no show ng that the amount of access taken woul d
have tended to affect free choice in the el ection. The Board al so deni ed the
Enpl oyer' s notion to censure the Regional Drector for failure to consider
the Enpl oyer's last-mnute submssion of informati on on the peak question.

Havi ng concl uded that the Executive Secretary had properly di smssed all
of the Enployer's el ection objections, the Board certified the results of
the June 16, 1994 el ecti on.



Sate of Galifornia
AR ALTURAL LABCR RELATI ONS BOARD

Estado de CGalifornia
QONSEJO CE RELAQ ONES DE TRABAJADCRES (R AALAS

Vér ner dam Packi ng .,

94- RO3-1V
Enpl oyer, Case No. AFL-CI O
and
Lhi ted Farm VWrkers of Anerica, AFL-A Q Caso Num

Petiti oner.

CERTI H CATI ON G- REPRESENTATI VE
CERT1FH CAQ ON DEL. REPRESENTANTE

An election having been conducted in the above natter under the supervision of the
Agricultural Labor Relations Board in accordance wth the Rules and Regul ations of the Board,;
and it appearing fromthe Tally of Ballots that a collective bargai ning representative has been
sel ected; and no petition filed pursuant to Section 1156. 3(c) renai ni ng out standi ng;

Habi endose conduci do una el eccion en el asunto arriba citado bajo | a supervision del Gonse/o
de Rel aciones de Trabaj adores Agricolas de acuerdo con las Reg/as y Ragul aci ones del (onsejo; y
apareciendo por la Quenta de Votos que se ha seleccionado un representante de negociacion
colectiva, y que no se ha registrado (archivado) una peticion de acuerdo con la Seccion
11$5. 3(¢) que queda pendi ent €;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Relations
Board, ITIS HEREBY (ERIMHEBEDthat a majority of the valid ballots have been cast for

De acuerdo con la autoridad establ edda en el suscribiente por el (onsejo da Rel aci ones de
Trabaj adores Agricol as, por LA PRESENTE SE CSRT1H CA que |a mayoria de fas bal otas va' tidas han
si do depositadas an favor de

Lhited FarmVWrkers of Awrica, AH-AO

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation is the exclusive representative of all the enployees in the unit set forth bel ow
found to be appropriate for the purposes of collective bargaining in respect to rates of pay,
wages, hours of enpl oynent, or other conditions of enpl oynent.

y que, de acuerdo con la Seccion 1156 del Acto de Rel aciones de Trabaj adores Agricol as, dicha
organi zacion de traoa/adores es a/ representante exclusive de todos los traoa/adores en fa
unidad aqufinglicada, y se ha determnado que es apropiada con el fin de |llevar a cabo
negoci aci on col ectiva con respecto at salario, las horas de trabajo, y otras condiciones de
enpl eo.

INT: _ Al agricultural enployees of the Ewployer in the Sate of Glifornia UINT:
UN DAD

9 aoned at A ranent o (aliforni a M bhehal f of
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