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Pursuant to Labor Gode section 1156. 3, 1 the nited Farm
VWrkers of Anerica, AFL-AQ O (UFW filed a petition for certification wth
the Agricultural Labor Relations Board (Board) on July 18, 1994, seeking
certification as the representati ve of the agricultural enpl oyees of Gallo
M neyards, Inc. (Enployer). Having investigated the petition and havi ng
determned that it raised a valid question concerning representation, the
Acting Regional Director held an el ecti on anong the Enpl oyer's
agricultural enpl oyees in Sonona Gounty on July 27, 1994. The Tally of

Bal | ots showed the fol low ng results:

AW 81
No Uhion 21
Uhresol ved Chal | enged Bal |l ot s 5
Total Ballots F us Uresol ved -
Chal | enged Ball ot's 107

he Agricultural Labor Relations Act (ALRA) is codified at Labor
Gode section 1140 et seq. Al section references are to California Labor
Gode section 1140 et seqg., unless otherw se indi cat ed.



O August 2, 1994, the Enpl oyer filed its objection to the
el ection in this case, contending that the nunber of enployees onits
pre-petition payroll was | ess than 50 percent of its peak agricul tural
enpl oynent for the year, as required by sections 1156.3(a)(l) and 1156. 4.

O August 30, 1994, pursuant to section 20365 of the Board s
Regul at i onsz, the Executive Secretary issued his Notice of O smssal of
Hection (ojection. The Executive Secretary found that the Enpl oyer
failed to nake a prina facie showng that the Acting Regional Drector's
finding that peak enpl oynent existed inthe eligibility payroll period
was unr easonabl e.

Thereafter, the Enployer tinely filed a request for review of
the Executive Secretary's dismssal of its objection. O Gctober 7, 1994,
the Board issued its Oder Ganting Request for Review Qder Setting
Hearing and Notice of Hearing on the Enpl oyer's (bjection. The issue as
franed by the Board' s O der was whether the Acting Regional Drector's
peak determnation was reasonable in light of the infornmati on avail abl e
at the tinme of the pre-election investigation.

The hearing took place before Investigative Heari ng Exam ner
(IHE) Douglas Gallop on Novenber 9, 1994. The | HE issued his decision on

January 12, 1995, recommendi ng that the objection be overrul ed, and

finding that the Acti ng Regi onal

The Board's Regul ations are codified at Title 8, California Code of
Regul ati ons, section 20100 et seq.
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Drector had properly concluded that the Enpl oyer's workforce was at or
above fifty percent of its 1994 peak enpl oynent as requi red by sections
1156.3 (a) (1) and 1156.4. The I HE found that the Acting Regional D rector
properly concluded that peak was net by conparing the absol ute nunber of
enpl oyees on the Enpl oyer's pre-petition payroll wth a figure for the
peak enpl oynent period projected fromthe average nunber of enpl oyees t hat
the Enpl oyer enpl oyed in the previous peak peri ods.

O February 10, 1995, the Enpl oyer filed its Exceptions to the
Deci sion of the Investigative Heari ng Examner and Brief in Support of
Exceptions. On February 21, 1995, the WFWfiled its (pposition to the
Ewpl oyer's Brief in Support of Exceptions. 3

DSOS AN

The Enpl oyer contends that the nethod the Board used to
determne peak in this case, conparing the absol ute nunber of current
enpl oyees wth a projected average of the nunber who woul d be enpl oyed

later in the season, is inpermssible, and that

30n Febr uary 17, 1995, seven enpl oyer associations filed an am cus
brief in support of the Enployer's brief. No prior |eave was sought to
file the amcus brief. In the representation case context, where we nust
di spose of cases as pronptly as possible, the Board nust exercise strict
control over the filing of amcus briefs because they nmay contribute to
delay, and is not required to consider themwhen they are filed w thout
leave. In this case, there has been no del ay because the amcus brief was
filed prior to the deadline for the reply to the Enpl oyer's exceptions and
the UFWs Qpposition addressed the amcus brief. W therefore have
consi dered the argunents in the amcus brief, which are substantially
identical to those raised by the Enpl oyer's Brief.
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the Board nmay determne peak by conparing only the current body count
wth the body count at peak, or average wth average. The Epl oyer
further contends that the Board is bound to followits existing
regulation, at least until it is fornally anended, even though a court of
appeal has, in a published decision, found the nethod of cal cul ating peak
reflected in the regulation to be inconsistent wth the statute.
Additional |y, the Enpl oyer contends that the Acting Regional Drector had
failed to properly estinate the peak because he did not use crop and
acreage statistics uniformy applied throughout the state. Fnally, the
Enpl oyer contends that the Acting Regional Drector failed to properly
estimate or adequately investigate its labor requirenents for the 1994
peak.

A Satutory Sandards for Peak Determnation

1. Validity of Gonparison of Absolute Nunber with
Aver aged Peak Nunber

Labor Code section 1156. 3(a)(1) prohibits the Board from

conducting an el ection unl ess the nunber of enpl oyees on the enpl oyer's
payrol| for the |ast payrol| period that ended before the filing of the
petition is at |east 50 percent of the peak enpl oynent for the cal endar
year. Were, as here, the highest payroll period in the cal endar year
has not yet occurred, the nunber nust be estinmated. Section 1156. 4
provi des that the nunber of enpl oyees on the preceding year's peak
payroll wll be the principal basis for this estinate, but states that

t hose
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figures shall not be the sole determnant, and that "the [B]oard shal
estinate peak enpl oynent on the basis of acreage and crop statistics
whi ch shall be applied uniformy throughout the Sate of California and
upon ot her rel evant data."

The Enpl oyer contends that the nethod the Board has used over
at least the past five years to nake the conpari son between the current
payrol | period and the peak payrol|l period is inpermssible under both
the ALRA and the Admnistrative Procedures Act (APA) (Gvernnent Code
section 11340, et seq.). Further, the Enpl oyer asserts that the Acting
Regional Drector used this inpermssible nethod i n naking the
determnation that the Enpl oyer's work force net the 50 percent of peak
requi renment when the petition was filed on July 18, 1994.

The net hodol ogy in use for the last five years in peak cases
was stated in the Board s decision in Triple E Produce Corp. (1990) 16
ALRB No. 14: the absol ute nunber of enployees4shomn on the pre-petition
payroll is first conpared to the absol ute nunber of enpl oyees estinated
to be enpl oyed in the peak payroll period. If the peak requirenent is
not satisfied, the regional director is to conpare the absol ute nunber of
enpl oyees on the pre-petition payroll wth the average of the nunber of

enpl oyees who wi Il be enployed in the projected peak. This

4Th_e absol ut e nunber of individuals on the payroll list is referred
to both in past Board decisions and by the parties herein as the "body
count . "

21 ARB No. 3 -5-



net hodol ogy is consistent with the opinion of the court in Adane &
Dessert, Inc. v. Agricultural Labor Relations Board (1986) 178 Cal . App. 3d
970 [224 Cal . Rotr. 366]. There, the court held that the | anguage of
section 1156.3(a)(1) prohibited the Board fromapplying averaging to the
nunber of enpl oyees on the pre-petition payroll, but affirnmed the findi ng
of peak by conparing the body count fromthe eligibility period wth the
aver aged nunber of enpl oyees on the peak enpl oynent payroll. Thus, the
Adanek & Dessert court plainly did not see sections 1156.3(a)(1) or
1156.4 as dictating the use of what the Enpl oyer refers to as an oranges
and oranges conpari son. ® The Adamek & Dessert court further directed that
t he absol ute nunber of enpl oyees at peak shoul d be determined in all
cases before averaging is utilized, and, accordingly, Triple E nakes this
the first test to be applied before the peak payroll is averaged.

It follows fromthe court's rejection of the techni que of
averagi ng the nunber of enpl oyees in the pre-petition payroll period,
that Board Regul ation section 20310(a)(6)(B), which requires such
averaging, isinvalid. As noted above, the court did not find that
aver agi ng peak enpl oynent was inconsistent wth section 1156.3 (a)(1).
The Board in Triple E supra, applied the court's construction of section
1156.3(a) (1). Pending the formal nodification of the | anguage of Board

Regul ati ons section

> Adanek & Dessert was a past peak case, but the principles apply
equal |y to a prospective peak case.
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20310 (a) (6) (B), the Board directed that only the absol ute nunber of
enpl oyees on the pre-petition payroll |ist be conpared wth the projected
peak nunbers, first wth the projected absol ute nunber, and then wth the
proj ect ed average nunber of peak enpl oyees, before di smssing the
petition for |ack of peak.

In contrast to the | anguage of section 1156.3(a)(1) related to
current enpl oyees, which the court in Adanek & Dessert correctly held to
be so specific as to allowonly the absol ute nunber of nanes on the pre-
petition payrol|l to be used, section 1156.3(a)'s "peak agricul tural
enpl oynent” is not defined in that section. V¢ believe this was a
deliberate omssion by the Legislature, in recognition of the reality
that the peak figure is an estimate or a hypothetical nunber. ® The
contrasting wordi ng chosen by the Legislature in section 1156. 3(a),
speci fying exactly the neaning of the pre-petition payroll nunber and
provi di ng no | anguage descri bi ng peak, neans that the Board was to have
sone flexibility in designing its nethods to estinmate the peak figure.

Mbst inportantly, the only definition of peak
enpl oynent the Act provides appears in section 1156.4. Section 1156.4
instructs the Board not to ook sinply to the enpl oyer's payroll fromthe
prior year to conpute peak, and requires the Board to estinate peak,

allow ng the use of data from ot her

®Section 1156. 4 states that in all cases "the [Bloard shal | estinate
peak. "
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sources to nake the conputation. S nce this adnonition prevents the
Board fromlimting itself to nechanically conparing the absol ute nunber
of enpl oyees fromthe prior year, it would be inconsistent wth this
clearly expressed policy to allow cal cul ati on of peak to be subject to
the deviations and fluctuations that so often distort the body count from
a single enployer's work force in a singl e week of a peak season.

Section 1156.4 therefore requires that a nethod of arriving at a nore
representati ve figure be adopted. Averaging is the nost practical way of
l evel ing out such fluctuations to arrive at arealistic estinate of the
true size of the enpl oyer's peak work force. Deviation fromthe nornal
work requirenents are present in this case not only on Sunday, Septenber
5, 1993, but al so on Mdvnday, Septenber 6, when only a mnority of the
work force was present. Ve believe that the appropriateness of the

appl ication of averaging is denonstrated by the facts of this case. W
therefore reject the Enployer's principal contention, that the only basis
fromwhi ch peak can be conputed is "body count” projected fromthe prior
year's peak.

2. Aleged Nonconpliance with the
Admni strative Procedures Act

Before the petition giving rise to this case was filed, the
Board formal |y announced its intent to nodify the | anguage of Board
Regul ations section 20310 (a) (6) (B) to conformto the court's decision

in Adanek & Dessert and to the Board' s deci si on
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inTriple E as part of an extensive regul ati on package dealing wth
potential changes in substantive law Board Regul ati ons section
20310(a)(6)(B) directed the Regional offices to determne peak by first
conparing the body count of the eligibility period wth the body count for
the peak payrol|l period, and, if that did not result in a finding of peak,
to conpare the average for the eligibility payroll period with the average
for the peak payroll period before dismssing the petition. Triple E and
the Board' s proposed anended Regul ation section 20310(a)(6)(B) provide
that the eligibility payrol|l period body count first be conpared wth peak
payrol | period body count, and if no finding of peak results, to conpare
eligibility period body count wth the average for the peak payrol | period
bef ore di smssing the petition.

The Enpl oyer contends that the Board is bound by the | anguage
of Board Regul ations section 20310(a)(6)(B) until that |anguage has been
fornmal |y withdrawn in rul enaki ng proceedi ngs under the APA. The Enpl oyer
relies on section 1156.3(a)'s provision that representation "petition[s].

.may be filed in accordance wth such rules and regul ati ons as nay be
prescribed by the [Bloard. . ., and on section 1144, which confers
rul enaki ng power on the Board. The section 1156.3 | anguage cited by the
Enpl oyer enpowers the Board to adopt procedural rules for the filing of
petitions, but does not conpel the Board to adhere to a regul ati on that

has been found to be invalid, nor does
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section 1144 nake rul emaki ng the excl usi ve procedure for
statutory interpretation. !

The Board' s authority to proceed by adj udi cation rather than
only by formal rul enaki ng procedures under the APA has | ong been asserted
by the Board and recogni zed by the courts. (Agricultural Labor Rel ations
Board v. Superior Qourt (1977) 16 Cal.3d 392, 413 [128 Cal . Rotr. 183];
CGalifornia Qoastal Farns, Inc. v. Agricultural Labor del ations Board
(1984) 111 Cal . App. 3d 734 [168 Cal . Rotr. 838].) The National Labor
Rel ations Board, on which the Galifornia Legislature closely nodel ed t he
Board, historically has and continues to articulate its generally
appl i cabl e rul es on a case by case basi s.

The Enpl oyer further contends that the Adanek & Dessert court
could not invalidate the | anguage of Board Regul ations section 20310(a)
(6) (B because that |anguage was the Board s reasonabl e interpretation
of the statute, binding on the court as the expert agency's reasonabl e
interpretation of its own statute. Contrary to the Enpl oyer's position,
Adanek & Dessert held that the Board's application of the averagi ng
| anguage of Board Regul ati ons section 20310(a) (6) (B) tothe eligibility

peri od was

"he Enpl oyer al so contends that the Regional Drector substituted
the Hection Manual for the | anguage of Regul ations section 20310 (a) (6)
(B). The Hection Manual was used inthis case, as in all others, sinply
as a guide to assist field personnel in locating and fol |l owing applicabl e
case law In this case, the applicable | awwas to be found i n Adanek &
Dessert and Triple E and the Acting Regional Director's nethodol ogy was
consistent wth those authorities.
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not a reasonable interpretation of the ALRA because it was in conflict
wth the statute and i npermssibl e under the specific | anguage of section
1156.3(a) (1), which states that the "nunber of agricultural enpl oyees
currently enpl oyed", not the "averaged nunber” of such enpl oyees, shall
be conpared to the enpl oynent in the peak period. The Board, in Triple
E, agreed and announced that the Adanek & Dessert approach was to be
fol lowed. The Board has continued to adhere to that rule.®

Triple Ewas not a sudden "volte face" rejection of a
theretofore valid and unquestioned regul ati on but the Board s recognition
that the prior regulation reflected an inpermssible interpretation of
the ALRA as the court in Adanek & Dessert had held. The Triple Erule
enbodi es the Board' s reasonabl e and expert judgnent as to the neani ng of
the statute, and i s now controlling.

V¢ therefore reject the Enpl oyer's contentions that Adanek &
Dessert was an inpermssible interference wth the Board' s reasonabl e
interpretation of the statute, and that the Board is bound by the
unrevi sed | anguage of Board Regul ati ons section 20310 (a) (6) (B) until

the last formality of striking it fromthe Board s' Regul ati ons has been

concl uded.

8The reasons for the soundness of the Triple Erule are
di scussed nore fully bel ow
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B.  The Substantive Basis for Board' s
Interpretation of ALRA Section 1156. 4

The thrust of the Enpl oyer's argunent as to Adeunek &
Dessert's invalidity is that there is sonmehow a deni al of enployee rights
to mni numstandards of denocracy that results fromconparing eligibility
body count with peak average. The Enpl oyer therefore argues that body
count can be conpared only to body count or average only w th average.
The Enpl oyer asserts that the Adanek & Dessert-Tripl e E approach
"di senf ranchi ses" the nunber of enpl oyees by which the peak period body
count exceeds the eligibility period body count, and that sections
1156. 3(a) (1) and 1156.4 seek to protect the majority fromthis
di senf ranchi senent . o Aside fromthe likelihood that many of the voters on
the eligibility list may not be working at peak, and that their
repl acenents are inthis fictitious sense "di senfranchi sed', this
argunent cannot be supported by the statute.

Sections 1156.3(a)(1) and 1156.4 by their terns accept the
"di senfranchi senent” of hal f of the peak enpl oyees by all owing el ections
when the workforce is at 50 percent of peak. Therefore, the Legislature
provided that 25 percent plus one of the estinated peak enpl oynent nunber

coul d and shoul d det er m ne

9A's an illustrative exanpl e, the BEnpl oyer states that 175 enpl oyees
woul d be di senfranchi sed where the peak body is 275, the average is 200,
and the pre-petition body count (i.e., the nunber eligible to vote) is
100.
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the outcone of a representation el ection. 19 The onl y way to prevent

"di senf ranchi senent” of any peak enpl oyees would be to permt el ection
petitions to be filed only during the peak payrol|l week, as suggested by
the Enployer inits brief. This illustrates what, in our view is nost
per suasi ve agai nst the Enpl oyer's position. The strict interpretation of
sections 1156.3(a)(1) and 1156.4 urged by the Enpl oyer woul d greatly
limt opportunities to choose or reject a collective bargaini ng
representati ve by greatly restricting when an el ection petition would be
consi der ed.

I ndeed, the use of body count as the only neasure of "peak
enpl oynent” coul d, as a practical natter, restrict the filing of election
petitions to the single payrol | period of highest enpl oynent, or shortly
before or after. ™’ This cannot be squared wth the standard of
representati veness adopted by the Legislature, i.e., that elections are
appropri ate whenever the current nunber of enpl oyees is 50 percent of
peak.

The prinmary objective of the peak requirenent in

e fi gure woul d of course be less then 25 percent if there
were | ess than 100 percent turnout in the el ection.

Uas the courts have recogni zed (Scheid Vi neyards and Managenent
Gonpany v. Agricultural Labor Relations Board (1994) 22 CGal . App. 4th 139
[27 Gl . Rotr.2d 36], enforcing 19 ALRB No. 1), the nunber of enpl oyees in
the unit is inherently subject to nanipul ation. The enpl oyees' statutory
rights may becone dependent not only on mani pul ati on of the peak, but on
how | ong an enpl oyer who has becone aware of an interest in unionization
anong its enpl oyees coul d hold off hiring additional enpl oyees.
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sections 1156.3(a)(1) and 1156.4 is to ensure the representativeness of
the eligible voters, not to prevent "di senfranchi senent”. Srictly
speaki ng, an enpl oyee can only be "di senfranchi sed" if he or she is
otherw se eligible to vote but is denied the opportunity because of a
defect in the el ection procedure. Persons who are not presently

enpl oyed, i.e., enployees not on the pre-petition payroll, cannot be

"di senf ranchi sed" because by definition they have no right to vote under
the ALRA

S nce representativeness is the purpose of sections
1156. 3(a) (1} and 1156.4, then conparing the nunber of eligible voters
(the nunber of enpl oyees on the payroll for the period i medi ately
preceding the filing of the petition) wth the real size of the
bargaining unit is the nost appropriate test. Averaging is the best neans
of achi eving the nost accurate neasure of the real size of the bargai ni ng
unit because it reduces the effect of bulges and shifts in the work force
on the unit due to turnover, unusual weather and ot her unpredictable
factors. Averaging is therefore the nost reasonabl e way to determne
repr esent at i veness.

Because the el ecti on process, under the ALRA is the only way
to establish or renove a union as excl usive col |l ective bargai ni ng
representative, the effect of restricting the availability of elections
is even nore serious under the ALRA than it woul d be under the National

Labor Relations Act (NLRA) (29 U S C
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sec. 140 et seq.), where unions can obtain and enpl oyers w t hdraw
recognition wthout an election.” The right to vote and the right to use,
or reject, the nachinery of exclusive collective bargaining
representati on has | ong been recogni zed as the nost inportant provision
of both the NLRA and ALRA 13

V¢ therefore conclude that the viewwe expressed in Triple E
and in our proposed anendnent to Board Regul ati ons section 20310 (a) (6)
(B) is not only reasonabl e, but necessary to effectuate the nost

essential enpl oyee rights granted by the Act.

12The ALRA' s many ot her departures fromthe NLRA s representati on
procedur es show a pervasive policy of expanding and expediting the
availability of the election process to agricultural enployees. In Mann
Packing (1990) 16 ALRB No. 15, we stated: "The chi ef neans by whi ch the.

ALRA . . neets its stated goal s of assuring peace in the

agricultural fields by guaranteeing justice for all agricultural workers
and stability in labor relations is by the provision of secret ball ot
elections. . ." Section 1156.3's provision of 48 hour elections in
strike circunstances is perhaps the nost direct use of the Act's el ection
provisions to effectuate the Act's purposes of peace and stability.
Qher statutory provisions that reflect a policy of naking the el ection
process nore rather than | ess avail abl e i ncl ude section 1156.3's
provision for elections wthin one week, wthout a preelection hearing,
section 1157's single eligibility period, and section 1156.7(c)'s
assurance of a full one year open period for petitions during the term of
any col | ective bargai ning agreenent. To adopt a restrictive standard for
-when el ections coul d be conducted woul d nmake this inportant statutory
procedure unavail abl e perhaps for all but the peak week, or a short
period before or afterwards. As noted above, such a result woul d be
i nconsi stent wth policy enbodied in the statutory requirenent that 50
percent of peak is sufficient for the holding of an el ection.

13The restriction of the tine that election petitions can be fil ed
woul d defeat the filing of decertification and rival union petitions as
much as it would restrict the filing of petitions by non-i ncunbent uni ons
seeking initial representation.
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W decline to adopt the nore restrictive policy urged by the

Enpl oyer .
C The Application of the Sandard

The Acting Regional Drector testified, and it is not
di sputed, that he applied the analysis inherent in the standards we have
reaf firned above. Therefore, the only remaining i ssues relate to
whet her the Acting Regional Drector properly applied these standards.
The issues presented include whet her crop and acreage stati stics
uniformy applied throughout the state had to be considered for the peak
determnation to be valid, and what effect, if any, did the increased
acreage and production projected by the Enpl oyer have on its | abor
needs.

1. We of BEwployer Payrolls and Satistics

Applied Lhiformy throughout the Sate to
Esti nat e Peak

The Enpl oyer asserts that the Acting Regional Drector erred
by not considering crop and acreage statistics applied uniformy
throughout the state in naking his peak determnation. The Enpl oyer
cites two cases in which the Board purportedly expressed the view that
the language in section 1156.4 placed it under a duty to create such a
net hod for estinating peak.

Soecifically, the Enpl oyer cites expressions in Bonita
Packing ., Inc. (1978) 4 ALRB No. 96 and Tepusquet M neyards (1984) 10
ALRB Nb. 29, that it was "incunbent upon the Board to devel op standards
for projecting peak based on crop and acreage data applicable on a

statew de basis." (Bonita, supra, p. 9.)
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However, an examnation of the context of this statenent by the Board
reveals that it cannot be read to stand for the proposition that the
Board nust create such statistics or that they nust be enpl oyed in every
case.

Mbst revealing is the fact that in both Bonita and Tepusquet
the Board approved of the nethod utilized by the regional director to
esti mate peak enpl oynent, even though the regional director did not use
crop and acreage statistics applied uniformy throughout the state. The
quotation cited above nerely reflected the Board s expectation that such
statistics would eventual |y becone available. More inportantly, the Board
stated in Bonita that it could not "deny enpl oyees access to the
col l ective bargaining rights conferred upon themby the Legislature,
pendi ng our accunmul ation of nore information and experience wth the
varied and conpl ex seasonal patterns of agricultural enploynent in
Gilifornia." {Bonita, supra, p. 10.) Fve years later, the Board stated
I n Tepusquet, after noting that statistics applicable on a statew de basi s
had not nmaterialized, that it nust nonethel ess proceed to estinate peak

using the tools then avail abl e. (Tepusquet, supra, p. 8.)14

¢ have no di sagreenent with our concurring col | eague' s conmment
that public institutions should foll owthrough wth any promses nade,
whether legally required or not. However, we nust note that there is no
reason to believe that the availability of uniformstatistics would have
affected the procedural history of any cases that have cone before the
Board. In particular, the history of the cases cited by our concurring

col | eague, while
(continued.. .)
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Wil e the Board stands ready to utilize such statistic in
appropriate cases, experience thus far has not resulted in any usef ul
net hods of utilizing crop and acreage statistics on a uniformstatew de
basis. Nor has any party in this case brought any such statistics to our
attention or expl ai ned howthey mght properly be utilized.

Additionally, as far as we have been able to determne, in no

adj udi catory or rul emaki ng proceedi ng before the Board have any
interested parties brought to our attention any existing statistics or
proposal s for creating such statistics for purposes of estimnating peak
enpl oynent .

The limted legislative history suggests that the | anguage of
section 1156.4 referring to uniformstatew de crop and acreage statistics
was not intended to require the Board to utilize such statistics,
regardl ess of circunstances. The My 27, 1974 col | oquy between
Assenbl ynen Bernman and Vérren indicates that Varren initially supposed
that peak woul d be determned fromthe individual enployer's payroll

records, which in practice it

14 (. . .continued)
invol ving a dispute over peak at sone point in the proceedi ngs, woul d not
have been affected in any way by the availability of such statistics. In
Triple E Produce and Ace Tonato, the dispute was over the use of
averaging in estinati ng peak enpl oynent. Qice the Board nade it clear
that averagi ng was permssi bl e, the peak i ssue was pursued no further.
The protracted nature of those proceedi ngs was due to the litigation of
other issues. In Scheid M neyards, there was no dispute as to the
estinmate of prospective peak, as the regional director sinply accepted
the estimate offered by the enpl oyer. Instead, the peak issues in
dispute in that case invol ved the resolution of a discrepancy in the
enpl oyer' s response as to the nunber of enpl oyees on the pre-petition
payrol | and the proffering of post-election data.
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has been. (Hg. Before the Assenbly Wys and Means Conm on the ALRA
May 27, 1974, pp. 23-24.) Assenbl yman Vrren contenpl ated the proposed
statew de standard as a suppl enental guide to assi st unions and enpl oyees
in know ng when to file petitions, not as a vehicle to override the

I ndi vi dual enpl oyer payrol|l data that nust finally determne this issue.

The May 12, 1974 testinony of Rose Bird shows that such data
woul d becone inportant in the case of an enpl oyer who has had no prior
payrol | at all fromwhich to project a peak, or whose past enpl oynent
patterns were based on only a snall part of the projected production.
(Labor Relations Conm Hg., May 12, 1974.) |In such cases, the Board
nust accept data fromother operations or be bound solely by the sel f-
interested projections of the parties. W have accepted estinmates from
other growers and governnental officials in the sane area who are
famliar wth simlar operations. (Gegory Beccio dba R verside Farns
(1993) 19 ALRB No. 6.) However, we find no indication in the |l egislative
history that statistics applied uniformy were to be determnative where
enpl oyer records are adequate fromwhich to estinmate peak.

As noted, section 1156.4's reference to the prior year's
payrol | "not al one” being the basis for estimating peak enpl oynent
inplies that this factor, along wth adj ustnents based on any changes in
the operation, appropriately is the domnant consideration, as we noted

in Wne Wrld, Inc. (1979) 5 ALRB Nb.
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41, at p. 6. (See al so Tepusquet, supra, p. 8; Charles Ml ovicl (1979) 5
ALRB No. 33.) The reason for this domnance is apparent in that uniform
statistics, or even figures for a region as snall as a county, have
limted predictive val ue given the drastic influence on grow ng seasons
and harvest dates that such factors as varieties of plants, el evation,
weat her conditions and narketsl5 can have on an individual operation.
This is true for figures based on operations which are a few mles away,
or even adjacent, let alone for figures based on county or statew de
averages. Indeed, adjustnents for individual variance in operations and
ci rcunst ances, whi ch growers woul d surely dermand, woul d in nost cases
render the uniformstatistics neani ngl ess.

In sum the Board has neither discovered nor been nade aware
of any relevant or useful nethod of utilizing available crop and acreage
statistics applied uniformy throughout the state. Such standards woul d
be less reliable than infornati on based on the history of the individual
enpl oyer's operation. At nost, they woul d be useful as a basis of
conparison in evaluating an individual grower's data which varies w dely
fromthe "normi or, as noted in the legislative history, where the grower

has no

The i nfl uence of market demand is seen in this case, when the 1994
harvest of zinfandel was del ayed because of a surge in denand resul ting
fromfavorabl e publicity over the health effects of red w ne.
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prior history fromwhich to estinate peak enpl oymant.16

Nevert hel ess, shoul d they becone available, the Board wll utilize
themin appropriate cases.

Wil e the estimation of peak enpl oynent shoul d be based on all
rel evant infornation reasonably apparent or available to the regional
director, neither case |aw nor statute inposes a duty upon the Board to
create crop and acreage statistics to be unifornmy applied throughout the
state. Mbreover, such statistics are presently unavailable and, in any
event, would in nost cases be of questionabl e predictive val ue.
Gonsequently, the Acting Regional Drector could not have erred i n naki ng
his estinate of peak enpl oynent by failing to consider what to our

know edge are statistics which do not presently exist.

®Qrr review of data col I ected by the Californi a Departnent of
Enpl oynent Devel opnent (ECD), which for practical reasons far exceeds our
ability to collect data, shows its limted use for the purpose of
proj ecting peak. EDD data is collected for the week that includes the
twel fth cal endar day of the nonth. The snallest unit for which such data
Is published is for single generic crops in a single county. The figures
for the Sonona Gounty w ne grape produci ng area incl ude 280
"est abl i shnents" but do not distinguish what varieties are grown, indicate
to what extent the enpl oyees engage in work other than operation of w ne
vineyards, or identify other critical factors that may create radically
different peak dates, such as el evation and exposure. (Enpl oynent
Devel opnent Departnent Labor Market Information DOvision, S2-1, Enpl oynent
and Payrol | Data-Sonona Gounty.) In addition to the fact that peak | abor
needs on any particular farmcould be far different due to differences in
el evation, crop varieties, weather and narket, existing EDD data is
col l ected only one pay period every nonth. Therefore, assumng a weekly
payrol|l period, in three out of four cases the only data systenatically
col l ected woul d not cover the week that is being used to estinate peak.
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2. The Acting Regional Orector's Estinate of
Peak in the Gase

The parties agree that 109 agricul tural enpl oyees were
enpl oyed during the pre-petition payroll period. The estinated
prospective peak, based on the average of representative days (Tuesday
through Saturday) during the previous year's peak period, was 210.

Theref ore, absent a reasonabl e basis for concluding that increased |abor
needs woul d rai se the average above 218, the 50 percent of peak
regui renent was net and the petition was tinely filed.

The Acting Regional DOrector concluded that the Enpl oyer had
failed to showthat there woul d be an increase in the nunber of enpl oyees
required for the 1994 harvest. The Enployer itself inits July 22 letter
prof essed that it was unabl e to predict accurately the full extent and
date of its pea, |abor requirenents because of the influence of the
weat her on the sugar content of the Enpl oyer's grapes. Not until it
filed a declaration frompersonnel nmanager Patrick Deatrick after the
el ection did the Enpl oyer provide any estimate of the increased | abor
requi renent s.

The Enpl oyer later offered the actual nunber of enpl oyees used
Iin the 1994 peak harvest week, which occurred after the election. The
actual 1994 peak figures cannot be considered in review ng a peak
determnation because they were not before the Acting Regional Director

prior to the el ection,
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and, in any event, such figures are inherently subject to nanipul ati on.
(Scheid M neyards and Managenent, supra, 27 CGal.Rptr.2d at p. 40.)
Rat her, the established standard is whether the regional director's peak
determnation was reasonable in light of the information available at the
tine of the preel ection investigation.

The Enpl oyer al so contends that its personnel manager, Robert
Deatrick, infornmed the Acting Regional Orector before the el ection that
it had 174 acres that woul d be harvested for the first tine, and 205
acres that woul d be harvested for the second tine in 1994. Wiile
Deat ri ck's post-el ection declaration, filed in support of the Cbjection,
states that peak | abor requirenents woul d i ncrease by at |east 10 percent
in 1994 over 1993, there is no evidence that the estimate of a 10 percent
wor kf orce increase or any other estimate of increased |abor requirenents,
was communi cated to the region before the el ection. Mre inportantly,
nei ther Deatrick nor any ot her Enpl oyer source expl ai ned how an i ncrease
I n acreage of the nagnitude communi cated to the Acting Regional D rector
woul d necessarily result in an increase in crew sizes when the harvest
crews in 1993 worked only just over 30 hours per week. Therefore, the
Enpl oyer did not present information to the Regional Drector that woul d
require that the petition be dismssed or further investigation be
conduct ed.

If the enpl oyer, who is nuch nore famliar with its
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operational requirenents than anyone el se, is unable to project " peak
that woul d preclude an el ection, then the regional director shoul d not
dismss the petition unless he or she can find sone substantial basis to
bel i eve that peak will nore |ikely than not exceed the standard stated in
sections 1156.3(a)(1) and 1156.4. The show ng of any degree of
uncertainty as to exactly when peak wll occur and howlarge it wll be
IS no basis for dismssal, because the necessary result of such a
standard woul d be the dismssal of virtually all petitions except those
filed in the single payrol|l period of highest enploynent. This is
because the uncertainty of |abor requirenents because of weather and

ot her considerations always exists in agricultural operations. |ndeed,
it nust be renenbered that the determnation of prospective peak is by
nature no nore than an esti nate.

In Triple E we stated that .in the absence of any proof
fromthe Enpl oyer that the Regional Drector's finding of 50%of peak
enpl oynent to be present was erroneous, we are entitled to presune that
his determnati on rests upon an adequate show ng. (Evid. Code section
664.)" As stated by the court in Scheid M neyards, supra, 22 Cal.App.4th
at 148, the burden falls on the enpl oyer to showthat the regional
director's anal ysis was not a "reasonable one in light of the information
available at the tine of the investigation."

As the Board stated in Triple E once the regional director

has nade a prina facie determnation that statutory peak
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requirenents are satisfied, the burden falls on the party urging the
absence of peak to support its position wth evidence of sone degree of
reliability. The Enpl oyer contends that its increased acreage and the
expected yield neant that its |abor requi renents at harvest woul d be nuch
greater than in the preceding year. The Acting Regional Drector in
effect concluded that an increase in future | abor requi renents had not
been denonstrated by the enpl oyer wth the certainty required in Triple E

It isinportant to understand that the regional director's
investigationis limted by the tine constraints of section 1156.3(a)(4),
which require an election within 7 days of the filing of the petition.
The effect of these constraints is that the regional director, after
getting the enpl oyer's response 48 hours after the petition's filing, nust
nake a final decision by the fourth or fifth day after the petition.
Thus, any further investigation triggered by the Enpl oyer's response nust
be conpleted within 48 to 72 hours after the enpl oyer's response is
recei ved.

The Enpl oyer contends that, while it infornmed the Acting
Regional Drector that it was unable to estimate that its peak | abor
requi renents, the information provided was at a mninumsufficient to put
the Acting Regional Drector under a duty to investigate further. The
Regional Drector did undertake such further investigation. |In addition
to continuing to seek further infornmati on fromthe Ewl oyer, whi ch was not

fort hcom ng,
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the Acting Regional Drector considered the field examner's interview of
an enpl oyee who said that the additional acres getting their initial
harvesting or second harvesting that year woul d not require addi ng

addi tional enpl oyees. The Enpl oyer objects vigorously to the Acting
Regional Drector's consideration of this testinony because it was based
only on the wtness's general know edge as an enpl oyee, not on specific

i nformation about acreage and crops. V¢ do not believe that the regional
director should rely on a single enpl oyee's bare prediction of future

| abor requirenents, and should only attach wei ght to such enpl oyee
prediction if the declaration states facts that reasonably support the
predi ction and establishes a sufficient foundation for the enpl oyee's
know edge of those facts. However, the enployee in this case nerely
provi ded i nformati on consistent with other information know to the
Acting Regional Director, including the Enpl oyer's payroll records. The
enpl oyee' s testinony does not appear to have been decisive in any way,
and was undertaken as part of the duty to investigate the peak issue that
the Enpl oyer strongly asserts fell upon the Region in view of the

Enpl oyer' s subm ssi on.

Mre inportantly, the Acting Regional Drector's concl usion
was supported by the Enpl oyer's own records, which showed that during the
1993 peak harvest, the enpl oyees in the harvesting crews had worked only
30 hours per week. In the absence of any expl anati on show ng why these

hours coul d not be
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increased to neet any additional peak | abor requirenents that coul d be
anticipated fromthe increased acreage and production in sone of the

Enpl oyer' s vineyards, or why the harvest could not be spread nore evenly
anong payrol | periods surrounding peak, it was not unreasonable to
conclude, as the Acting Regional Drector did, that the Enpl oyer had
failed to showthat its |abor requirenents woul d i ncrease to such an
extent as to bar a petition. In the absence of any show ng as to how
much, if any, the nunber of enpl oyees woul d grow because of the increased
acreage and tonnage clai ned by the Enpl oyer, the Acting Regional O rector
properly concl uded that the Enpl oyer had failed to show that the expected
peak woul d exceed tw ce the nunber of enpl oyees on the pre-petition
payrol | .

W therefore conclude that the Enpl oyer has failed to neet its
burden of showi ng that the Acting Regional Drector's determnation that
its current |abor force was at 50 percent of its prospective peak was
unr easonabl e.

CERTI F CATI ON GF REPRESENTATI VE

For the reasons stated above, the Board hereby affirns the
| HE s Decision dismssing the Enpl oyer's el ection obj ection. V& therefore
order that the results of the election conducted on July 27, 1994 be
upheld and that the Uhited FarmVrkers of Awverica, AFL-AQ be certified

as the exclusive collective
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bar gai ning representative of all agricultural enployees of Gallo
M neyards, Inc., in Sonona Gounty, California.

DATED  July 26, 1995

IVONNE RAMOS R CHARDSON  Menber

LINDA A FR OGS Menber
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(HA RVAN STAKER Goncurring w th reservati ons:
In Bonita Packing ., Inc. (1978) 4 ALRB No. 96, the Board

assuned this obligation:

V¢ think it is incunbent upon this Board, pursuant to the

| anguage of Labor Code section 1156.4, to devel op standards for
estinating V\Eeak enpl oynent and determning the tineliness of
petitions which reflect such factors as crop and acreage data
appl icabl e on a statew de basis. The purpose of its process is
to establish standards which wll enabl e enpl oyees and their
prospective representatives to know wth reasonabl e certainty
when they may call for an election at a particul ar enpl oyer's
oper ati on.

V¢ cannot, however, deny enpl oyees access to the 'collective
bargai ning rights conferred upon themby the | egislature, pendi ng
our accunul ation of nore information and experience with the

vari ed and conpl ex seasonal patterns of agricul tural enpl oynent
inGlifornia. . . . (Bonita, pp. 9-10).

In Tepusquet M neyards (1984) 10 ALRB No. 29, the Board

reaffirmed its earlier commtnent:
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How exactly to determne what an enpl oyer's prospective peak

w il be has been problenmatic. In Bonita Packing (., Inc.
(1978) 4 ALRB No. 96, we stated that it was i ncunbent upon the
Board to devel op standards for estimati ng peak enpl oynent whi ch
refl ect such factors as crop and acreage data applicable on a
statew de basis, so that enpl oyees and prospective

representati ves woul d know wth sone certai nty when they nay
call for an election at an enployer's ranch. Pending the
accunul ation of nore infornation, we stated we woul d conti nue
to use the body count and Sai khon formul as as reasonabl e
neasures of timeliness of petitions even though neither one was
whol |y satisfactory in all circunstances. . . . (Tepusquet,

pp. 7-8.)
The coomtnent promsed in Bonita and Tepusquet is significant as the
I ssue of "peak" continues to be a major, if not the sole, issue regarding
certification in a nunber of election cases. (Triple E Produce, Inc.
(1991) 16 ALRB No. 14; Ace Tonmato (0., Inc. (1991) 18 ALRB No. 9; <cheid
M neyards and Managenent, inc. (1992) 19 ALRB No. 1; and the case now
before the Board). The cases cited include some of the |argest
bargaining units and the nost protracted representati on proceedi ngs in
the Board' s recent experience. Sgnificantly, had the conm t nent
expressed in Bonita and Tepusquet been pursued and uni form standards for
crop and acreage data been adopted, the procedural history leading to
el ection certification in the above cases nmay have been nuch different.
However, these wll never be known because prior Boards did not nake the
effort required to establish the promsed standards.

The desire by enpl oyers to establish these standards
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envi sioned in Boaita and Tepusquet is obvious by the argunents advanced

by Gallo. The potential advantage to enpl oyees and | abor organi zati ons

fromuni formstandards are di scussed by Assenbl ynan VWrren in the debate
| eadi ng to adoption of the statute. (Hg. Before the Assenbly Vdys and

Means Comm on the ALRA My 27, 1974, pp. 23-24.)

Wi | e uni formstandards provide potential advantages, we nust
al so acknow edge that the project of establishing a generalized system of
statistics and standards presents najor data col | ecti on probl ens and
conceptual difficulties regarding the identification of relevant crop and
acreage infornation. The difficulties identified by the ngority in
appl ying a uniformstatew de neasure are real. However, in ny view the
difficulty in establishing these standards does not exonerate the past
Boards' neglect. The significance of this failure is nagnified when we
consi der that the coomtnent was nade in published, precedential
deci sions. The obligation undertaken by any public agency, particularly
in decisions that have been recogni zed to have the force and effect of
bi ndi ng precedent, in ny view nust be redeened either by fulfilling any
prom ses nmade or accounting fully for the decision not to do so.

Wiat data is to be collected and anal ytical nethods to be
applied to it raise questions extending far beyond the Board s expertise
inagricultural labor relations to questions of data design and

collection. The creation of a systemtruly conplying
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wth the intent expressed in the second paragraph of section 1156.4 wi |
require the Board to consult and enpl oy experts in agronony (the

appl ication of the various soil and pl ant sciences to soil managenent and
rai sing crops) and social sciences, and may require the Board to seek
addi tional resources, financial and non-financial, to conpl ete.

The Bonita and Tepusquet Boards that promsed the devel opnent
of such standards were clearly in the best position to initiate the
process. The financial resources available to the Boards that prom sed
the standards were clearly nuch greater than the resources available to
the current Board. This can be illustrated by conparing the budgetary
resources available to the Bonita and Tepusquet Boards and the present
Board. In 1978-79 (Bonita), the budget for the Board's admnistration,
excl udi ng General Qounsel, was $4,113,492. Alowng for inflation, this
anmount exceeds the Board' s present budget ($1,884,000) by a factor of
approxi mately five to one. By the tine Tepusquet was issued, the Board' s
budget was $3, 596, 000. Begi nning two years after the issuance of
Tepusquet, the Board s budget experienced systenatic reductions that
under standabl y had the effect of precluding the current Board from
conmmtting to a plan to fulfill past Boards' promses regardi ng uni form
st andar ds.

The nenbers of the najority have consistently been
confronted with dw ndling financial resources, which understandably

nade a current commtnent to devel opi ng the
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uni formstandards nearly i npossi bl e.

Not wi t hst andi ng the budget and resource restraints, the Bonita
and Tepusguet Boards created an institutional obligation. Wile this
obligation nay not be legally binding, at a mninum it is a noral
obl i gation the performance of whi ch becones a gauge to judge the
credibility of the entire Agency. Wen a public institution coomts to
performng a task, the task nust be conpleted or the integrity of the
public institution is at stake.

Wth the foregoing in mnd, | have struggled wth ny |egal
obligation to uphold the majority based on clear legal guidelines. This
is countered by ny personal feelings regarding the noral and ethical
obligation discussed above. Utinmately, the | aw nust prevail over ny
personal feelings which is why I have concurred wth this decision.
However, | believe the Board nust coomt in future rul enaking to pursuing
uniformstandards or nake it clear that uniformstandards wll not be
considered. In the event the latter option is chosen, it is incunbent
upon this Board to explain why the direction the Sonata and Tepusguet
Boards coomtted to was not followed. To do otherw se only invites | egal
chal | enges based on novel legal theories. Inthis spirit, | would hope
that this issue woul d be resol ved during the Board' s next rul enaki ng
proceeding. Inthe interim interested parties shoul d clearly understand
that the failure to adopt the standards articul ated by the Bonita and

Tepusguet Boards w |l not
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be used as grounds for legal relief fromthe | egal obligation inposed
on the parties by a Board certification.

DATED  July 26, 1995

MGHEL B. STAKER (hai r nan
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CASE SUMARY

@Gl |l o Mineyards, Inc. 21 ARB Nb. 3
(URWY Case Nb. 94-RG 5-SAL
Backgr ound

An el ection was conduct ed anong t he Enpl oyer's enpl oyees on July 27,

1994, in which the UPWreceived the majority of votes cast. The Enpl oyer
filed an objection to the election, contendi ng that the el ection petition
was untinely under section 1153.6(a)(1) because its work force was |ess
than half the nunber it would enploy during its peak payrol | period for
1994. The Board reversed the Executive Secretary's dismssal of the
objection, setting it for hearing.

| HE Deci si on

The I HE found that the nethodol ogy applied by the Acting Regi ona

Drector to estinate peak enpl oynent was vali1d. The Acting Regi onal
Drector found that the requi renent of section 1156.3(a)(1) was net by
conpari ng the absol ute nunber of enpl oyees on the payrol | preceding the
filing of the petition wth the averaged nunber of enpl oyees wor ki ng
during the peak, payroll period. The |HE rejected the Enpl oyer's
contention that the Board coul d not apply this nethodol ogy because it had
not been adopted in a rul emaki ng proceeding. The IHe finally concl uded
that the Acting Regional Drector had properly found that the increases
in acreage and yields anticipated by the Enpl oyer for the current year
did not conpel the inference that the Enpl oyer's | abor requirenents woul d
be increased to an extent requiring dismssal of the petition for failure
tg_neet the 50 percent of peak requirenent. He therefore dismssed the

obj ecti on.

Boar d Deci si on

The Board affirned the IHE s decision. The Board rejected the Enpl oyer's
contention that it could not conpare the absol ute nunber of enpl oyees on
the pre-el ection payroll with the averaged nuirber for' the anticipated
current year peak payroll period. The Board considered itsel f bound by
Adanek & Dessert v. ALRB (1986) 178 Cal . App. 3d 970 [224 Cal . Rotr. 366],
whi ch held that the Board' s forner nethodol ogy, which required averagi ng
of the current payroll period before conparing it wth the average for
the peak payrol| period, was contrary to section 1156.3(a)(1) of the
ALRA  The Board rejected the Enpl oyer's argunent that Adanek & Dessert
was an invalid judicial rejection of the Board s own reasonabl e
interpretation of the statute. The Board held that it had properly
adopted in Triple E Produce Gorp. (1990) 16 ALRB No. 14 t he net hodol ogy
followed by the Acting Regional Director in the present case.



@&l |l o M neyards, Inc. 21 ARB Nb. 3
(URWY Gase NO 94-RG5-SA

The Board held that it was not required to create a uniform system of
standards based on crop and acreage statistics to determne whether the
requi renents of section 1156.3(a)(1) were net. The definition of peak
enpl oynent set out in section 1156.4 recogni zes that the prior year's
payrol| is properly the domnant basis for determning peak, and no party
had shown that any ot her standards were either existent or relevant. The
Boar d di scussed the probl ens presented by creating such standards, and
found that it was not required by statute or case lawto have themin

pl ace before it could certify an el ection.

The Board found that the Enpl oyer's infornation concerni ng i ncreased
acreage and yi el ds provided by the Enpl oyer before the el ection did not
require that the petition be dismssed. The Acting Regional DOrector
properly found that the Ewpl oyer's payrol|l for the prior peak showed that
the harvest crews worked such limted hours the prior year that it was
unreasonabl e to concl ude that they coul d not handl e an i ncrease in
acreage and yi el d nuch greater than the Enpl oyer projected. The Enpl oyer
had not provided any expl anation for why the crews, which had only worked
approxi mat el y 30 hours per week the prior week, woul d not absorb the

i ncreased | abor requirenents with nore than a mninal change in the
nunber of hours they worked. Mreover, prior to the el ection the

Enpl oyer offered no estimate of any increase in | abor needs t hat m ght
result fromthe increased acreage or yield.

CONCLRRENCE
Chai rman Stoker woul d undertake to carry out the promse the Board that
i ssued Bonita Packing Go., Inc. (1978) 4 ALRB Nb. 96, made to issue

uni form st andards based on crop and acreage statistics, in the Board s
next rul emaki ng proceedi ng.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case or of the ALRB.



Sate of Gdifornia
AR ALTURAL LABCR RELATI ONS BOARD

Estado de Galifornia
GONSEJO CE RSLAQ ONESCE TRABAJADCRES AR GALAS

In the Matter of:

GALO MNEYARS, INC, Case No. @R@%

Enpl oyer, W& ,{:g,
d:,.pu o e
W
L ety wat
UN TED FARMWIRERS F AMER CA AFL-AQ f@ﬁg?&,ﬁ:‘@ww s
. INTATRVE: 0o D™ oo »
Petitioner. e

CERTI H CATI ON GF REPRESENTATT \

| abour Relation Board in accordance with the Rules and Regul ations of the Board, and it appearing from
the tally of Ballots that collective bargai ning representative has been sel ected; and no petition filed
pursuant to Sectionl156.3© renai ni ng out st andi ng.

Habi endose conducido una election en el asunto arriba citado bajo |a supervision del
Gonsej 0 de Rel aci ones de Trabaj adores Agricol as de acuerdo con | as Regl as y Regul aci ones del
Gonsejo; y apareciendo por la Quenta de Votos que se ha sel eccionado un representante de
negotiation colectiva; y que no se ha ngistrado (archivado) una petition de acuerdo con |a
Secdon 1156. 3(c) que queda pendi ene;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Relations
Board, ITIS HEREBY (ERTIFAEDthat a majority of the valid ballots have been cast for

De acuerdo con la autoridad establ etida en el suscribiente por el Gonsejo de Rel aci ones
de Trabajadores Agricolas, por LA PRESENTS SE (ERTHCA que la nayoria de las bal otas
val i das han si do depositadas en favor de

WN TED FARMWRKERS F AR CA AHL-A O

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation is the exclusive representative of all the enployees in the unit set forth
bel ow found to be appropriate for the purposes of collective bargaining in respect to rates
of pay, wages, hours of enpl oynent, or other conditions of enpl oynent.

y que, de acuerdo con la Section 1156 del Acto de Relaciones de Trabaj adores Agricol as,
dicha organi zation de trabaj adores es el representante excl usive de todos |os trabaj adores
en la unidad aqunnplicada. y se ha deterninado que es apropiada con el fin de Ilevar a cabo
negoti ation col ectiva con respecto al salario, las haras de trabajo, y otras condici ones de
enpl eo.

WNT. Al the agricultural enployees of the enployer Gallo M neyards, I nc,

N DAD in Sonona Gounty, California.

S gned at Sacranento, Gilifornia O behal f of

n the 26th day of July 19 95 AGR AULTURAL LABCR RALATI ONs BOARD

F rnado en De pane del

Enel __ diade 19 QONSEJO CE RALAQ ONES [CE TRABAJADCRES ACR OAS

o s (Ot Bokon

J. ANTON O BARBCBA
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DOUAS GALLCP.  This case was heard by ne on Novenber 9, 1994,
in Salinas, Galifornia. It is based on an objection to the conduct of
el ecti on1 filed by Gallo M neyards, Inc. ("Enployer"), alleging Chat it was
not at 50%of its peak agricultural enpl oynent, as required by section
1156.3 (a) (1) of the Agricultural Labor Relations Act ("ALRA' or "Act"),2
when the Lhited FarmVWrkers of Arerica ("URW or "Whion") filed a petition
for certification on July 18, 1994, seeking to represent the Enpl oyer's
agricultural workers in Sonoma Gounty.

The Regional Orector of the Salinas regional office of the
Agricultural Labor Relations Board ("Board' or "ALRB') determned that the
peak requi renent was net, and an election was j held on July 26, 1994. The

Tally of Ballots was:

UFW 81
No Lhion 21
Chal I enges 5
Total : 107

The Board' s Executive Secretary set the objection for

1The objection is contained in Ewloyer Exhibit 1, under the tab
narked Exhibit 5. References to Enpl oyer exhibits wll be denoted by "EX'
followed by the nunber and, where applicable, a dash and the nunber of
the tabbed portion of the exhibit. References to Uhion exhibits wll be
denoted by "UX' followed by the nunber. References to page nunbers in the
single volume of the official transcript wll be denoted "TR page. "

2All code section references hereafter are to the CGaiforni a Labor
(ode unl ess ot herw se speci fi ed.
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heari ng, and al so directed chat evidence be taken on:?

1. The net hodol ogy utilized in counting the daily nunber
of bargai ning unit enpl oyees enpl oyed by the Enpl oyer for
the payrol | period endi ng Septenber 11, 1993. The
record shall include evidence as to any adjustnents to the
daily or total nunber of enpl oyees |listed on the payroll
reports submtted by the Enpl oyer before the el ection and
the basis for such, adjustnents. Specifically, what, if
any, reconsideration was given to the fact that while a
representati ve nunber of hourly enpl oyees worked, no piece
rate enpl oyees worked on Monday, Septenber 6, 1993.

2. Wiat determnation the regi on nade of the
projected increase in the Enployer's |abor
requi renents for the 1994 harvest, based on
the infornation avail abl e before the el ection,
and the reasonabl eness of that determnation.

STATEMENT F FACTS

The parties agree that using the "body count" nethod, 109
agricultural enpl oyees were enpl oyed during the pre-petition week endi ng
July 17, 1994 (TR 5), that the peak enpl oynent week in 1993 was the week
endi ng Septenber 12, 1993, and that if one uses the body count nethod, th
Enpl oyer was not at peak when the el ection petition was fil ed.

According to the Enpl oyer, 4 t he enpl oyment nunbers for the
week of peak enpl oynent in 1993 were:

S]

3I n an Oder issued on Cctober 7, 1994, the Board deni ed, a request
by the Epl oyer to present evidence consisting of payroll records for
dates after the election, to showthe actual nunber of enpl oyees
eventual |y working in the 1994 harvest.

“The Lhion's nunbers differ sl i ghtly. It contends the nunbers are,
respectively, 73, 207, 213, 236, 204, 192 and 2, for atotal of 1127. It
IS not necessary to resol ve the di screpanci es because when the non-
representative days are discounted, the mnor differences do not change
whet her or not the Enpl oyer was 50%of peak.
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Mbnday
Tuesday
Védnesday
Thur sday
Fri day
Sat ur day
Sunday
Total :

Sept enber 6 70
Sept enber 7 206
Sept enber 8 212
Sept enber 9 235
Sept enber 10 204
Sept enber 11 191
Sept enber 12 _ 2

1120

Mbonday was Labor Day and a pai d hol i day.

been a hol i day

wor ker s.

(TR 106,

129)

who actual | y worked was unusual |y low >

did not di scount

, 6
was not representati ve.

thi s day

Gonsequent |y,

If it had not

there woul d have been a nornal conpl enent of

the nunber of enpl oyees

The Regi onal D rector
but did di scount

Sunday, which clearly

O scounting these two days, the total

work force was 1048 using the enpl oyer's nunbers and 1052 usi ng

the Union's.

Oviding these by five days yields 210 (209.6

to be

preci se) and 197, respectively. In both cases, the 109 enpl oyees

who wor ked during the pre-petition week constituted nore than 50%

°Nb harvesters worked that day. Those who did work prinarily perforned
repai r, naintenance and possibly, sone irrigation duties.

(TR 107,

132)

®The i on argues that Thursday was also unrepresentative, because the
Ewpl oyer, due to a forecast of rain, hired a nunber of new enpl oyees to
work only on that day. It nmakes no difference, however, whether Thursday
is included or not, since the peak requirenent is net under the averagi ng
net hod, and not net under the "body count” nethod in either case.
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of the 1993 peak week. !
Board Agent (ctavio Galarza investigated the peak issue, and the
Regional Drector relied on the investigation and resulting cal cul ati ons
i n deci di ng whet her the peak requirenent was net, so as to permt
conducting the el ection. The Enpl oyer, through its attorney, provided
lpayrol | records for the pre-petition week and the 1993 peak week (EX1)
and further advised the Board agent it expected its 1994 peak to be
greater than 1993. Gal arza requested a declaration fromthe Enpl oyer as to
the nunber of acres, the nunber of additional workers anticipated and any
other infornation the Enpl oyer wanted to provide in support of its
contenti on. 8
Inaletter dated July 22, 1994, the attorney stated that the
Enpl oyer woul d be harvesting an additional 150 acres in
1994 and, also, it would conduct a second harvest on a 250-acre parcel .
Second harvests are nore productive, and the Enpl oyer estinated a yield

lof four to five tons per acre in 1994 versus the one to two tons per

acre in 1993. 9 The | etter contended

“The Regional Drector arrived at the higher total of 1050 workers
Hor the six days, for an average of 175 per day. The parties agree this

igure is inaccurate, and the reason for the calcul ation was not expl ored
at the hearing, since the peak requirenent was still net, using averaging,
W th t hese nunbers.

8The parties stipulated that if called as a wtness, the Epl oyer's
attorney would testify that upon his request, Galarza stated it would be
acceptable to submt a letter, instead of a declaration.

9E><9 consi sts of maps show ng the ranches, bl ocks and acreage. These
were not available to the Regional Drector at the tine of the
investigation and are not considered now Rather, the relevant
information is that provided to himin the July 22 letter.
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that additional harvesting enpl oyees woul d be needed, but al so stated,

: .at thistineit is not possible to estinate" the nunber.

The reason given for this inability was that such variables as the

weat her and sugar content of the grapes woul d greatly influence the
nunber of workers needed. The Enpl oyer provided no further infornation in
response to Gal arza' s request.

At the direction of the Regional Drector, Gl arza al so
attenpted to obtain infornmati on fromenpl oyees famliar wth the
Enpl oyer' s operations, on the issue of the need for additional workers
for the upcomng harvest. He obtained a sworn declaration froman
enpl oyee, referred by the Uhion, who had worked for the Enpl oyer since
Decenber 1989. He had perforned a variety of job functions during his
enpl oynent, includi ng harvesti ng.

The enpl oyee had worked at all of the ranches, and agreed t hat
the 1994 harvest woul d include nore acres. A though the enpl oyee was
famliar wth all the ranches, he acknow edged he di d not know
specifical ly how many acres were involved. Based on his know edge t hat
the crews had not worked full-tine in the 1993 harvest, he anti ci pated
the sane nunber of workers coul d conpl ete the 1994 harvest by worki ng
nore hours. Regardi ng those ranches where the vines woul d be harvested
for the second tine in 1994, the enpl oyee agreed production woul d be
greater, but not to the extent contended by the Epl oyer. He al so
bel i eved the same nunber of crews used in 1993 coul d harvest the 1994

crop.

The Regional Drector and Gal arza utilized the
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averaging nethod to determne that 50%of peak enpl oynent had been
reached, once the "body count” nethod failed to reach such a result,
because they felt that both the Agency, as set forth in the
Representation Manual, and the Board, as set forth inits decision in

Triple E Produce Gorporation (1990) 19 ALRB No. 14, require such a

determnation. In the absence of specific infornation fromthe

Enpl oyer supporting a reasonabl e estimate of the alleged i ncrease in
prospective peak enpl oynent, and given the enpl oyee's sworn
declaration to the contrary, the Regional Drector determned the
Enpl oyer had not net its burden of showng it was not at 50% of
peak. Accordingly, he ordered the el ection to proceed.

ANALYS S AND GONCLUSI ONs GF LAW

In a prospective peak case, the standard for determning
the propriety of the Regional Cirector's peak determnation is
whether it was reasonable in light of the infornation then avail abl e.
(Sheid M neyards and Managenent Conpany v. ALRB (1994) 22
Cal . App. 4" 139 [27 Gl . Rotr.2d 26]; Gharles Mil ovich (1979) 5

ALRB Nb. 33. Further, if an enployer fails to provide sufficient
information as required, the Regional Drector may i nvoke a
presunption that the petitionis tinely filed wth respect to the

enpl oyer's peak of season. (Title 8 QR section 20310(e)(1)(B).

The Enpl oyer contends the determnati on was not
reasonabl e on several grounds. It argues that the Regional

ODrector was only permtted to conpare the body count in the pre-
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petition week wth the body count in the 1993 peak week, to determne
peak enpl oyment. Even if averaging is permtted, Title 3, Galifornia Gode
of Regul ations, section 20310 (a) (6) (B only permts conparing the
aver age nunber of enployees in the pre-petition week wth the average
nunber of enpl oyees in the 1993 peak week. 10

In connection with the latter argunent, the Enpl oyer argues
that the court in Adanek & Dessert. Inc. v. ALRB (1986) 178
Cal . App.3d 970 [224 Cal . Rotr. 366] held only that the Board shoul d use

the body count nethod for both periods, and did not authorize the use
of averaging. It then argues that the Adanek court, to the extent it
inplied situati ons where averagi ng mght be permtted, did not have the
authority to, in effect, wite regulations for the Board. Therefore,
until the Board drafts r regul ations on the subject, it can only fol | ow
exi sting regul ations in deciding post-Adanek cases.

In Adanek, the Gourt of Appeal held that the pre-petition
aver agi ng provisions of section 20310 (a) (6) (B) exceeded the Board' s
authority under section 1156.3 of the Act. Adanek wag not a prospective
peak case; rather, the Enpl oyer had al ready reached its peak for the
year. Unhder those facts, the Gourt held that the Board was only

permtted to consider the body count for

%Thi s section provides: "If the enployer contends that he expects
that a payroll period later in the calendar year will reflect an average
nunber of enpl oyee days worked that is nore than tw ce the average nunber
of enpl oyee days worked during the payroll period inmmediately precedi ng
the filing of the petition, he shall provide the Board wth infornation
to support this contention."
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the pre-petition payrol|l period, but affirned the averagi ng net hod

for the peak peri od.
In Triple E Produce Gorporation (1990) 16 ALRB No. 14, the

Board had its first opportunity to apply Adanek. It determned that

until it went through the | engthy and cunbersone process of changing its
rules, it would first require a body count conparison of actual enpl oyees
during the eligibility week and the peak period payrolls and then, if a
finding of peak was not obtainable by that nethod, it woul d apply the
aver agi ng appr oach approved i n Adenek. U or other appropriate

net hodol ogi es as the nature of the circunstances warrants.” This approach
woul d be used in both past and prospective peak cases.

The Enpl oyer's contention, that Adanek requires the Board to

use only the body count nethodol ogy is clearly wong, since the Adanek

court itself affirnmed the use of averaging for past peak peri ods.
Smlarly, thereis no nerit to the argunent that, until the Board enacts
anewregulation, it is required to apply the invalidated averagi ng

regul ation, rather than determni ng peak issues through the litigation
process. To the contrary, the Board is bound to conply with the decision
of the appellate court, and nmay resol ve peak issues through litigation.
In furtherance of that obligation, the Board certainly can issue

deci sions applying the court's requirenments to varying fact patterns,

consistent wth the Act. This is precisely what the

Y This techni que is referred to as "Sai khon" averagi ng, because it
was first used in the case of Mario Sai khon. Inc. (1976) 2 ALRB Nb. 2.
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Board did inTriple E

Irrespective of the differences the Enpl oyer has with the
Board concerning the use of averaging, the Regional Drector's obligation
was to followthe Board s position on that subject, which is what he did.
The Regional Oirector here foll owed the sane nethodol ogy utilized by the
court in Adanek, by using the body count nethod for the pre-petition
peri od and the averagi ng nethod for the 1993 peak week, once the 1993
body count did not result in 50%of peak enpl oynent.

It is concluded that the Regional Drector al so acted
reasonably on the issue of the alleged increase in prospective peak
enpl oynent, based on the infornation provided to himat the tine. He
provi ded the Enpl oyer wth two opportunities to substantiate its
assertion of the increase, and the Enpl oyer w unable to give even an
estimate. The Regional Drector was in no position, and under no
obligation to try to guess how nmany workers the enpl oyer mght have at
some point in the future. The Enployer's failure to neet its burden,
initself, justified rejection of the contention. Gven the uncertainty
raised by the Enpl oyer's information, it was al so not unreasonabl e for
the Regional Drector to attach sone weight to the sworn decl aration of

the enpl oyee, that additional workers woul d not be needed.

Accordingly, since the Enpl oyer did not neet its burden of
showng it was not at 50%of peak enpl oynent at the tine the petition was
filed, it is recoomended that the Board di smss the Enpl oyer's objection

and certify the election results.

10
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ROER

Based on the foregoing findings of fact and concl usi ons of

law, and the record as a whol e, the Enpl oyer's objection to conduct of

the election is dismssed and a certification of representative shall

i ssue.

Dat ed:

January 12, 1995.

11

Douglas Gallop
Investigative Hearing Examiner
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