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On Septenber 2, 1975, the United Farm Wrkers of Anerica, AFL-
GO ("UFW) filed a Petition for Certification seeking an el ection
among all agricultural enployees of the enployer excluding packing shed
and cool er enpl oyees. The Western Conference of Teansters, Agricultura
Division, | .B. T., intervened on behalf of itself and its affiliated
locals, and also filed a cross-petition seeking inclusion of Crosetti
enpl oyees within a multi-enployer unit consisting of workers of 156
enpl oyers who had previously given powers of attorney to the Enployers
Negotiating Conmttee.

The Salinas regional director determned that the nulti-
enpl oyer unit was inappropriate and ordered the election held solely
among wor kers of the individual enployers, including J. J. Crosetti. The
Crosetti election was conducted on Septenber 10, 1975. The ballots in
this election, along with others, were inpounded pursuant to



Board order pending determnation of the multi-enployer bargaining unit
I ssue in Eugene Acosta, et al., 1 ALRBNo. 1 (1975). Wen the Board on
Septenmber 17, 1975 concluded that single enployer units were

appropriate, it ordered the inpounded ballots counted forthwith. That
tally, conducted the evening of Septenber 17, was as follows: UW 142,
Teansters 49, "no union" 3, challenged ballots 27, void ballots 9.

(ojections to the election were filed by the enpl oyer, the
VWestern Conference of Teansters, and General Teansters, \Warehousenen and
Hel pers Union Local 890 and Truck Drivers, \Warehousemen and Hel pers Union
Local 890 ("Local 890" ). The Wstern Conference's objections were
di smissed. Y Consequently, we consider herein only the objections of the
enpl oyer and Local 890. As discussed, we find each without nerit.

The first of the enployer's five objections relates to the
mul ti-enmployer issue and is identical to objections rejected by the
Board in other cases. It is urged that the proper bargaining unit was
the multi-enployer unit, rather than solely the enployees of J. J.
Crosetti. The Board has previously considered this issue at |ength, and

rejected that contention, Eugene Acosta, et al ., supra, 1 ALRB No. 1.

YThe Wstern onference' s objections were initially dismssed for
failure to file supporting declarations. Uoon a request for _
reconsi deration and a review of the record, the Board ordered the heari ng
reopened for the taking of evidence on these objections. Oh the date set,
however, the Teansters appeared w thout wtnesses and asked for a
conti nuance. That request was deni ed, and no evi dence was taken on the
Teansters' objections. Qonsequently, they are di smssed.
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Two additional enployer objections are directed to the
fact that at the pre-election conference, the parties were inforned
that the election woul d be held on Septenber 8, 1975, the sixth day
after the filing of the petition, but that the date was changed and it
was ultimately held on Septenber 10, the eighth day. The enpl oyer
contends that an election on the eighth day violates the statute's
mandat e that elections be held within seven days of the filing of a
petition [Labor Code, § 1156.3( a) ], and that some workers nmay have
been msled by the change in dates and may have failed to vote.

The evidence is uncontradicted. The pre-election con-
ference was hel d on Septenber 6. At that neeting, attended by all
parties, there was extensive discussion concerning whether the
el ection would be held Septenber 8. The UFWprotested, in part
because sone 115 of the 285 eligible enpl oyees were on |ay-off status,
and woul d not be working on the day of the election. However, the
enpl oyer stated that it could contact those workers to informthem of
the voting. Additionally, the Board agent asked the enployer to
arrange for announcenents on |ocal radio stations as an additiona
means to get out the word, which was done before the end of the
conference. Wien the parties left the conference, the election was
set for Septenber 8.

An hour |ater, Joseph Gerber, Jr ., the enployer represen-
tative who had attended the conference, received a tel ephone cal
froma Board agent, telling himthat the election had been reset for
September 10, 1975. The Board agent explained that the rescheduling
had been ordered by Jerrold Schaefer, the Deputy General Counsel of
the ALRB, who was in Salinas to advise the regiona
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office during the hectic early days of the Board s existence. M.
CGerber testified that he did not call the radio station to cancel
or make new arrangenents for announcing the el ection and was not
sure whet her another Crosetti enpl oyee had done so. The el ection
was hel d Septenber 10, with 230 of the estinmated 285 eligible
enpl oyees voting. The 115 | aid-off enpl oyees had been recal | ed
the previous day.

The fact that the el ection was held on the eighth day
after the filing of the petitionis not of itself reason to set
the el ection aside, in the absence of a show ng of prejudice.
Kiein Ranch, 1 ALRB No. 18 (1975). The purpose of the seven-day

provision in the Act is to maximze voter participation. The

only evidence of change between the sixth and eighth days in the
nunber of eligible enployees actually working is that 115

addi tional eligible enployees had returned to work. To that
extent, the statutory purpose of ensuring a |arge voter turn-out
was not frustrated but enhanced.

There is no evidence that any enpl oyees were in fact
confused or deterred fromvoting by the change in el ection
schedul e. The actual voter participation of over 80 percent was
inline with and perhaps higher than the average for ot her
el ections conducted during the same period. And the nunber of
wor kers who did not vote is lowin conparison both to the nunber
of workers who were facilitated in voting by the date change and
to the margin of the UFWs victory on the tally. Accordingly, we

find these objections wthout nerit.
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The enpl oyer's next objection is that the Direction and
Notice of El ection was m sleading because it described the eligible
voters as agricultural enployees of the enployer (excluding packing
shed and cool er enpl oyees) who were enpl oyed "during the payrol
period ending August 27, 1975." Qosetti truck drivers are on a
different payroll fromthe field workers, which did not end August
27. Consequently truck drivers who saw the Direction and Notice of
El ection mght have believed that they were ineligible to vote, even
t hough, the enpl oyer contends, the truck drivers are agricultura
enpl oyees.

The facts do not support this argument that the truck
drivers were confused by the Direction and Notice of Election. The
parties stipulated that the record mght be augnented to include the
official eligibility list, used by Board agents conducting the
Orosetti election to check off which voters cast ballots. That |ist
classified all enployees by job category. Exam nation of that |ist
indicates that of the 13 enployees included within the genera
category of truck driver (e.g., truck drivers, folders, and
stitcher drivers) only four did not vote, a nunber far too small to
affect the election's outcone.?

~ 2'The list indicates that votes were cast by seven of the
eight truck drivers, one of the two stitcher drivers, and neither
of the two fol ders.

2 ARB N 1



Finally, the enployer argues that on the evening of
September 17, when the Board ordered the ballots counted, the enpl oyer
received too little notice of the tally, and consequently, was not able
to have a representative present. The evidence was as fol | ows:

Joseph Gerber, the conpany representative, testified that at 7:20

p. m. on Septenber 17, he was informed by Martin Kulish, a shed foreman
for Crosetti, that he had received a tel ephone call froman

uni dentified ALRB agent ten mnutes earlier, stating that the Crosetti
bal l ots woul d be counted at 7:30 p. m. that night in Salinas 18 mles
away. Because he was in Watsonville and believed that he coul d not
reach Salinas by 7:30 p. m., GCerber telephoned Richard Allen, the

enpl oyer's attorney, to informhimof the situation. Gerber did not
call the ALRB to seek a del ay.

Al len called Andrew Church, counsel for the G ower- Shipper
Association, around 7:40 p. m. at the Townehouse Mtel in Salinas,
where the ballots were going to be counted, and asked Church to object
to any tally of the Crosetti ballots unless Allen and other enployer
observers could be present. After being informed by Church that the
actual counting had not begun, Allen nmade no attenpt to have an
enpl oyer representative attend the tally.

Gerald Goldman, a UFWattorney, testified that the Crosetti
bal | ots were not actually counted until 11:00 p. m. Both the UFW and
the Teansters had several observers present during the counting.
Francisco Pinada, a Crosetti worker who served as a UFWobserver in
the election, testified that until opened that evening, the ballot box
was "just as it had been" when it was
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sealed after the election on Septenber 10. Since the integrity of the
bal | ot box and the propriety of the ballot count have been
substantiated, and it appears that the enployer did not make a
determned effort to have its observers present for the tally, we
overrule this objection. Wst Coast Farms, 1 ALRB No. 15 (1975),

J. R Norton, Co., 1 ALRBNo. 11 (1975).

In contrast to the enployer, Local 890 asserts that the

el ection shoul d be set aside because the truck drivers were wongfully
included in the bargaining unit. As in Interharvest, 1 ALRB No. 2
(1975) and J. R Norton, Co., 1 ALRB No. 11 (1975), Local 890 cl aims

that the truck drivers, stitcher drivers and fol ders shoul d have been

excluded (1) because they are within the coverage of the NLRA and
consequently are not "agricultural enployees”, and (2) evenif they are
agricultural enployees, they have a separate history of collective
bargai ning and a separate community of interest.

W follow our reasoning in Interharvest and J. R Norton,

Co. In those cases, we stated that, as to the NLRA contention, since
the number of truck drivers, stitcher drivers, and fol ders who voted was
insufficient to affect the outcome of the election, it is appropriate to
certify the UFWas bargaining representative for a unit consisting of
al | agricultural enployees, excluding packing shed workers.? W |eave

the status of enployees in these

~ ¥ Athough the Direction and Notice of Election described the
unit as all agricultural enployees of the enployer excluding packing
shed and cool er enpl oyees, the eanoKer states that it has no cool er
enpl oyees, a point not disputed by the UFW The certification
shoul d reflect the enployer's actual enployment situation, and
shoul d not sinply parrot an erroneous unit description taken from
the Direction and Notice of Election.
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di sputed categories to be determned by the NLRB in proceedi ngs
currently proceeding before it or, if pronpt clarification is not
forthcomng fromthe NLRB, through proceedings for clarification or
modi fication of the certification before this Board. As to the
second ground for objection, we adhere to our holding that the Board
| acks jurisdiction to exclude agricultural workers based on
bargai ning history or community of interest, in view of the nmandate
in section 1145.2 of the Labor Code.

The UFWis certified as the collecting bargaining
representative of all agricultural enployees of the enployer
excl udi ng packi ng shed workers.

Certification issued.
Dated: January 6, 1976

_____ LT | T g e [ | g e——

Roger M Mahony, Chairman

= —— =

LeRoy_ Chatfield, Menber

_de L QT

" Joe C. Ortega, Menber

Board Menber Richard Johnsen did not participate in this decision.
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