STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of:
COACHELLA GRONRS , INC .
Enpl oyer, No. 75-RG57-R

and 2 ALRB No. 17

UN TED FARM WRKERS CF
AMER CA AFL-AQ

Petitioner.
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Thi s case invol ves obj ections by the enpl oyer to an el ection
conduct ed Noventer 19, 1975 in which the Uhited FarmVWrkers of Anerica,
AAL-AO("UFW ) received a ngjority of the votes cast.? Together wth
six other cases inthe H Centro area, it was consi dered on Decenber 2,
1975 at a prelimnary hearing before Menber Joseph R Godin for the
purpose of identifying for Board decision the | egal issues posed, and to
arrange for pronpt investigatory determnation of factual issues in
dispute. A the prelimnary hearing, the UPWcontended that the
decl arati ons acconpanyi ng the petition were legal ly i nsufficient.

Nevert hel ess, because of the novel nature of the proceeding, the
attorney for the enpl oyer was permtted to and di d suppl enent the
declarations wth certain offers of proof. A report containing Menber
Godin's sunmary of the prelimnary heari ng was served on both parties,

and each had opportunity to and did respond.

YThe tally shows: UFW74; No lhion 22; Challenged Ballots 28.
The challenged ballots are not sufficient in nunber to affect the
out cone.



Based on the objections, acconpanying decl arations, Report on
Prelimnary Hearing, and the response of the parties thereto, the
Board has determned that the objections are legally insufficient
and that the el ection shoul d be certified.

l.

The enployer's first objection is that a Board agent
Interrogated an officer of the enpl oyer wthout the presence of or
notice to the enployer's attorney, although the Board agent was aware
that the enpl oyer was represented by counsel. The decl aration
acconpanyi ng the objections petition states that the Board agent
inquired as to the nanes of the enpl oyees by specific crew and | ocati on;
the nanes of forenen, tractor drivers, and fork lift operators; the
nanes of growers for whomthe enpl oyer renders picking services; the
nanes of any outside | abor contractors; and the rates of pay of pickers
and tine sheets show ng the rates.

The process by which Board agents investigate facts
relevant to a pending el ection? is not adversary in nature. It
takes place wthin rigorous tine constraints i nposed by the statute.
Uhder these conditions it woul d be i nappropriate to i npose upon Board
agents an absol ute obligation to comunicate wth parties only through

or wth the permssion of their attorneys.  course

ZThe enpl oyer poi nts out that the communi cation conpl ai ned of
occurred after the eligibility list had been filed and the exi stence of
a sufficient showng of interest had al ready been determned, and argues
on that basis that the inquiry was not relevant. The Board's interest
In facts relating to a representation proceedi ng does not cease wth the
determnation that an el ecti on should be hel d, however. There may -be
questions of notice, election arrangenents, and voter eli agbility to
vhi ch additional infornation is pertinent.
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Board agents shoul d not deliberately by-pass counsel who have nade it
known that they represent a party involved in a proceedi ng; and t hey
shoul d not persist in questioning a party who insists that he wshes to
consult with counsel . ¥ But subject to those linitations there nust be
roomfor the reasonabl e exercise of discretion on the part of the Board
agents, having regard to the accessibility of counsel and the nature of
the matter under investigation, as well as the dictates of fairness and
conmon cour t esy.

On this record we cannot say that the Board agent
abused her discretionin failing to notify the enployer's attorney in
advance of her communication wth his client. But even view ng the
facts in a manner nost favorable to the enpl oyer's position, there is
nei t her suggestion nor evidence that the enpl oyer was in any way
prej udi ced by the Board agent's conduct, or that the conduct affected
the election in any nanner. Accordingly, the incident is not a ground

for setting the el ection aside.

I,
The enpl oyer's second objection is that the Board agent
who investigated the petition and conducted the pre-election con-

ference and the election itself was not fair and inpartial, and

V¢ do not nean to suggest that a party nay rely upon the absence of
counsel as an excuse for failing to fulfill its statutory obligations.
If a party fails to provide infornation required by the statute and
applicable regulations in a tinely fashion, the fact that counsel was
not available wll not be a defense.
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engaged i n conduct which was prejudicial to the enployer and biased in
favor of the union. The enployer's declaration in support of this
contention contains four allegations:

(a) The Board agent at the pre-el ection conference refused
the request of the enployer's attorney that she sit "as a presiding
individual normally does," and instead "did then and there align
herself with the representatives present fromthe United Farm
Wrkers." The Board agent appeared at the prelimnary hearing and
testified, wthout contradiction, that she sat at one corner of a
rectangul ar table with UFWrepresentatives seated to her right and
enpl oyer .representatives to her left. The enployer contends she
shoul d have sat at the head of the table.

(b) The Board agent refused to answer any questions or give
any assurance that the authorization cards showed that a bona fide
question of representation existed. It appears fromthe prelimnary
hearing that the enployer's attorney sought information concerning the
details of the union's show ng of interest, and that the Board agent
stated only that the show ng of interest had been determ ned.

(c) The Board agent attenpted to set up two voting polls,
whi ch the enpl oyer contends m ght have permtted enpl oyees to vote
twice. It appears fromthe prelimnary hearing that the proposal for
el ection arrangements referred to in the declaration was opposed by the
empl oyer's attorney, and in response the Board agent made arrangenents

to satisfy that objection
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(d) The Board agent permtted an assistant Board agent to
use prelimnary voting information of the election for the benefit of
the union. It appears fromthe prelimnary hearing that the conduct
alleged related not to this election but to a conpanion election in
Cal -Pac, Case No. 75-RCG-58-R W& found the allegation wthout nerit
inthat case. 2 ALRBNo.18 (1976) .

W agree with the enployer's premse that Board agents
shoul d not only be free of bias but should refrain fromany conduct
that would give rise to the inmpression of bias. W do not regard the
facts all eged, however, as constituting evidence of bias or of an
appearance of bias. Mreover, to constitute grounds for setting an
el ection aside, bias or an appearance of bias nust be shown to have
affected the conduct of the election itself, and have inpaired the
balloting's validity as a measure of enpl oyee choice. No such
relationship is demonstrated or ever alleged.

1.

The enpl oyer's third objection consists of an allegation on
information and belief that a day or two imediately prior to the
el ection, a Board agent or assistant agent participated in ex parte
communi cations and/or social activities with the union. The supporting
declaration states nerely that "I amadvised that a day or two
i nmediately prior to the election . . . that one or nore Board agent
met unilaterally with the UFWofficials and organi zers and
supporters.”

The supporting declaration fails to neet the requirenents
set forthin Interharvest/ Inc., 1 AARBNdo. 2 (1975), that if any

declaration is nade upon information and belief, the declaration
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shoul d specify the source and basis for the declarant's beli ef.
Moreover, the declaration fails to assert facts constituting

prima facie basis for setting the el ection asi de.

The rul es agai nst ex parte communications, 8 Cal. Admin. 88
20700.1 et. seq., are applicable to specified types of on-the-record
proceedings. 8 20700.3. In the course of investigating facts relating
to an election petition and of nmaking arrangenents for an election, if
It is determned that an el ecti on shoul d be conduct ed, Board agents nust
of necessity have sone communications with the parties independent!y. ¥
An allegation that a Board agent "net unilaterally" wth
representatives of the parties or their supporters does not in itself
charge i nproper conduct.

Notw thstanding the I egal insufficiency of the petition and
acconpanyi ng decl arations, the issue raised by this objection was
explored at the prelimnary hearing. It appears that the enpl oyer was
referring to two neeti ngs which Board agents attended prior to the
el ection. Board agents testified at the prelimnary hearing that it
was their practice, prior to an election and at the request of any

party, to attend neetings of enpl oyees to expl ain

9 The Board's rules on ex parte communications were patterned after
the rules of the National Labor Relations Board on the sane subject.
Section 20700.3( a), which nmakes reference to "investigative preelection
proceedi ng pursuant to Labor Code sections 1156.3 or 1156. 7" is based
on section 102.128 of the NLRB's Rul es and Regul ati ons, which make
reference to "Breel ection proceeding pursuant to section 9(c) (1) or
9(e)." Inbpoth sets of rules the prohibition applies only to "on the
record proceedings," however. Since the ALRA does not provide for an
on-the-record proceeding prior to an election, inclusion of this portion
of the NLRB's rul es was an oversight.
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the workers' rights under the statute and the el ecti on procedures. This
was done at two UPWneetings prior to the oachella Gowers el ection,

one in Bythe and the other at a labor canp. In both instances the Board
agents appeared before the neeting started, read froma prepared
statenent, and responded to questions. The enpl oyer nmakes no of fer of
proof with respect to any different or contrary facts.?

V¢ find the procedure described entirely proper. For Board
agents to appear before neetings of enpl oyees to expl ain the workings of
the newstatute is appropriate so long as the agents conduct thensel ves
in such away as not to align thenselves wth a particular party.
Nothing in the enpl oyer's offer of proof suggests that the agents
exceeded permssi bl e bounds.

V.

The enpl oyer's fourth objection is that union organi zers,
nentbers and supporters trespassed upon private property, el ectioneered
during hours of voting, and did "otherw se pressure said enpl oyees and
did violate their right of self-determnation.” The acconpanyi ng
decl aration contains no all egati on concerning trespass. The only
all egation which could be said to relate to el ectioneering during voting
hours is that the union "attenpted at the election, and prior thereto, to
I nduce others than those on the eligibility list to vote at said
election." The sole allegation as to "pressure” consists of a

concl usi onary statenent that the union, by and through

Y This portion of the Report on Prelininary Hearing was i nadver -
tently included in the report of another case. The parties have
called the Board' s attention to this error.
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its agents, nenbers, and supporters, used "excessive pressure" on
enpl oyees, which intimdated enpl oyees fromserving as conpany
el ecti on observers, and caused nany workers not to vote, or even,
anong the nenbers of the picking crew not to cone to work on the day
of the election.

Again, these declarations are insufficient. An attenpt to
i nduce persons not on the eligibility list to vote is not inproper, since
the union may wel |l believe that persons not on the list are eligible to
vote. The enployer is in no way prejudi ced by such conduct, since such
voters' ballots woul d autonatically be chal |l enged by the Board agent and
their eligibility determned in post-election proceedings if their
nunber were sufficient to affect the outcone. An allegation of "excessive
pressure”, wthout a statenent of the specific conduct alleged to
constitute such pressure, is far too general and concl usi onary to

establish a prinma faci e case. ¥

Moreover, the objection is legally insufficient even on
the basis of the offer of proof nmade by the enpl oyer at the pre-
limnary hearing. Fromthat hearing it appears that the union

consi dered 28 pi ece-rate workers to be eligible to vote though

¥ The enpl oyer calls the Board's attention to federal rules of
pl eadi ng, which permt allegations of a general nature. The anal ogy
m sconcei ves the function of the declarations, which is to set forth
evidentiary facts sufficient to establish a prina facie case. In this
respect, the declarations serve a purpose simlar to that performed by
affidavits in a notion for sunmmary judgnent. Wen such a notion i s nade,
under the federal rules, an adverse party "may not rest upon the nere
allegations or denials of his pleading, but his response, by affidavits
or as otherw se provided inthis rule, nust set forth specific facts
showing that there is a genuine issue for trial." If he does not-so
respond, judgnent nay be entered against hhm Fed. R dv. P. 56 (c) .
See, alsoCalif. Gde dv. Proc., § 437c
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their names did not appear on the enployer's eligibility Iist, and
solicited fromthemaffidavits stating that they did in fact work
during the relevant payroll period. These 28 workers did vote subject
to chall enge, but the challenges were not determ native of the

out cone. The enpl oyer offered to prove that one worker signed such an
affidavit because of "pressure" by the union, though she believed she
was not in fact eligible to vote. The union contends the worker in
question did in fact work during the relevant payroll period, and the
reason she was not |isted on any payroll is that she worked under the
name of her husband. No evidence was offered as to the nature of the
"pressure" alleged. The enployer also offered to prove that this

wor ker and her husband si gned authorization cards for the union only
after repeated requests and visits to their hone by business agents.
Even if true, such conduct on the part of the union does not
constitute interference by the union with the free choice of enployees
expressed through secret ballot vote.

In addition to the fact that persistence by organisers could
hardly be said to be inproper per se, the contention goes to the
union's showing of interest, which is not a matter reviewable in a
post-el ection proceeding. 8 Admn. Code. § 20315( c) . See John V.
Borchard, 2 AARB No. 16 (1976) .
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Accordingly, the United FarmWrkers of America, AFL-AQ
Is certified as bargaining representative for all agricultural
enpl oyees of the enployer in Inperial Valley, CGalifornia.
Certification issued.

Dated: January 22, 1976
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Roger M. Mahony, Chairman
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LeRoy Chatfield, Member Joseph R. Grodin, Member
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Richard Johnsen, Jr., Member Joe C. Ortega, Member
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