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DEC SI ON AND ORDER

(n Decenber 8, 1975, Admnistrative Law G ficer Louis S.
Penfield issued his Decision in the above entitled proceeding,
finding that the Respondent has engaged in and was engaging in
certain unfair |abor practices and recommending that it cease and
desi st therefromand take certain affirmtive action, as set forth
inthe attached Admnistrative Law Oficer's Decision. He also
found that Respondent had not engaged in certain other unfair |abor
practices alleged in the conplaint and reconmended that these
al l egations be dismssed. Thereafter the Respondent filed
exceptions and a supporting brief and the General Counsel filed its
answer to the Respondent's exceptions and a supporting brief and
exceptions to the Admnistrative Law Oficer's recommended renedy.

The Board has reviewed the rulings of the ALO nade at the
hearing and finds that no prejudicial error was coormtted. The

rulings are hereby affirned. The Board has considered the



ALO s decision, the exceptions and brief, and the entire record in
the case, and hereby adopts the findi ngs, conclusions, and
recommendati ons of the Administrative Law Gficer.?

The Administrative Law Gficer recormended that, in
addition to restoring the discharged enpl oyee wth back pay and
ordering the enpl oyer to cease and desi st fromspecified unl awf ul
activity, the Board shoul d order the enpl oyer to give each enpl oyee
hired up to and i ncl uding next year's harvest season a notice in
Engli sh and Spani sh which reflects the disposition of this case and
the enpl oyer's promse to conply. In addition, the Admnistrative Law
Gficer recoomended that the Board order the enpl oyer to read the
notice to any enpl oyee who so requests. Ve find that this
recormendation wll effectuate the policies of the Act and adopt the
reconmendati on. Labor Gbde § 1160. 3.

The General (ounsel excepts to the Admnistrative Law
Gficer's failure to recoomend further renedies. The General (ounsel
urges the Board to require that, in addition to supplyi ng copi es of
the notices to enpl oyees and readi ng the notice to individual
enpl oyees on request, the enpl oyer post the notice in a conspi cuous
pl ace, nake a speech to the enpl oyees in a group in which a
representative of the enpl oyer reads the notice out loud, and nail a
copy of the notice to enpl oyees at their |ast known address.

In support of posting, the General Gounsel argues that

posting w il reach sone enpl oyees and it is a basic renedy in the

Yps the exceptions, brief, and the entire record in this case
adequat el y presents the issues and positions of the parties,
Respondent' s request for oral argunent is denied.

2 ALRB No. 41 2.



agricultural context. |In support of the enployer's making a speech,
the General Counsel argues that sone enpl oyees, including wtnesses
inthis case, are illiterate and cannot read a notice and may be
reluctant to ask the enployer to read themthe notice. In support
of mailing the notice, the General Counsel argues that this is
necessary to ensure that the contents of the notice reach former
enpl oyees and enpl oyees absent during the posting period.

In appropriate circunstances, the Board has the authority
to grant all of the renedies suggested by the General Counsel

The renedi es suggested have been enpl oyed by the
National Labor Relations Board in order to effectuate the purposes
of that Act. Title 29 U. S. C. 8160(c), Cf. Labor Code 8 1160. 3. The
NLRB has required enpl oyers to mail copies of the notice to the hone
address of its enpl oyees where there was no place on the enpl oyer's
prem ses to post a notice that would be seen by all enployees,
Darlington Manufacturing Co., 139 NLRB No. 23, where enpl oyees
woul d be absent or no | onger working during the posting period,
Hecks, Inc., 191 NLRB No. 146; TomJohnson, I nc., 154 NLRB 1352,
enforced 378 F 2d 342 (9th dr. 1967); dement Brothers Co., 170
NLRB No. 152, or to provide an opportunity for enployees to read the

notice privately and at hone w thout being watched by the enpl oyer,
Tiidee Products, 194 NLRB No. 198.

Wiere an enpl oyer has conmtted serious unfair |abor
practices and a portion of the work force cannot read, the NLRB has

ordered that an enpl oyer read the notice prepared by the Board

2 ALRB No. 41 3.



to the enployees. Bush Hog, Inc., 161 NLRB No. 136, enforced 405 F 2d
755 (5th Gr. 1968); Texas El ectric Cooperatives, Inc., 160 NLRB 440,
enforced 398 F 2d 772 (5th Gr. 1968); Mrine Wlding & Repair Wrks,
174 NLRB No. 102, enf. 439 F 2d 395 (8th Gr. 1971); J. P. Stevens and
Co., 163 NLRB No. 24, enf. 380 F 2d 292 (2nd Cir. 1967). (Enployer

present when notice read.)

In the particular circunstances of this case, posting a
notice would not serve to informworkers of the outcome of the unfair
| abor practice proceeding and of the enployer's intent to conply with
the law. Therefore, we will not require posting. At |east sone of the
enmpl oyees cannot read, and others may have little opportunity to read a
posted notice. In work situations where enpl oyees regularly gather at
a central and permanent place, posting may be an appropriate renedy.

Mai | ing copies of notices to each of the enpl oyees who
worked during the 1975 harvest season woul d be salutory in this case.
Because nost of the enployees are hired only as they are needed for
pruni ng, tying, and harvesting, the workers enployed at the time that
the unfair |abor practice arose may not necessarily return to work for
this enployer during the next harvest season and woul d not otherw se be
notified of the outcome of this case. Enpl oyees should be informed of
the outcome of unfair |abor practice charges that occurred while they
were wor ki ng because they are the interested parties, and because
informng them may encourage themto participate in other Board
proceedings. In addition, workers fornerly enployed by this enployer
may be eligible to vote in other elections, and an experience in one

el ection may

2 ALRB No. 41 4.



I nfluence an enpl oyee's participation in another election. In
this case, we do not order the enployer to mail notices to his
forner enpl oyees sol el y because the enpl oyer does not now have
the addresses of the enpl oyees or access to infornati on whi ch
woul d provide himwth the addresses. ?

The renedy of ordering an enpl oyer to address his workers
by readi ng thema Board-prepared notice is appropriate to give
Infornation to workers and to assure themthat the enpl oyer wll not
retaliate against themfor union activities. In sone cases, it is
essential that an enpl oyer personally participate in the renedy since
only the enpl oyer has the ability to renedy the past unl aw ul
activities.

This case does not require such a renedy. The action of
the enpl oyer in reinstating Manuel Leal and granting hi mback pay wil
itself be a communication to workers and the record does not
denonstrate the pattern of anti-union activity that woul d nake it
necessary for an enpl oyer to personally assure workers their rights
w il be respected in the future.

In addition, since thisis the first unfair |abor
practice case to cone before the Board, the Board does not have

experience in fashioning renedies that wll be effective in
IITTITTIITTT ]

LEErrrrrrrrrrr

ZThe failure to supply addresses is a serious onission
and a basis for overturning the el ection, but cannot now be
cured. See Valley Farns, Miple Farns and Rose J. Farns,

2 ALRB No. (1976) .
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conpensating for the effects of unfair |abor practices. Accordingly,
the Board will request that its agents visit the enpl oyer's prem ses
during the period of naxi numenpl oynent next year to check on the

ef fectiveness of the renedi es provided herein in notifying enpl oyees
comng to work during the next harvest season of the outcone of this
case. The Board will also solicit the suggestions of its agents on
the nature of renedies that wll be effective in preventing future
unfair |abor practices.

The General Gounsel requests that the enpl oyer be ordered
to award costs to the General Gounsel and Charging Party. Wile the
Board, like the NLRB, has discretion to grant attorneys' fees and
costs in appropriate cases, this case is not of the nature to warrant
attorneys' fees. See Tiidee Products, 194 NLRB Nb. 198; Local 386,
Teansters (Lhited Parcel Service), 203 NLRB No. 125, enforced 502 F 2d

1075 (9th dr. 1975). The enployer's request for attorneys' fees and
costs is al so deni ed.

Accordingly, IT IS HEREBY CRDERED that the findings of
fact, conclusions and suggested renedi es of the admnistrative | aw
officer are adopted in their entirety and an order be issued that the
enpl oyer conply wth the renedies outlined in the decision of the
admnistrative [ aw of ficer.

Dated: February 25, 1976

Rraso ¥ Wl /L)

Roger M Mahony, Chairman Ri chard Johnsen, Jr., Menber

9:”‘-"— “‘““f‘.&‘f gL N

Joseph R G odi n, Menber

Lerby Uhattl el d, Menper
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STATE OF CALIFORNIA

BEFORE THE AGRICULTURAL LABOR RELATION BOARD
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*

In the Matter of: *
VALLEY FARMS and .ROSE J.. FARMS, *
* Case Nos. ;5-&E—2288-1F
Respondents * 755-_ CE 62- F
and . 75-CE-63-F
UNITED FARM WORKERS OF AMERICA, AFL-CIO *
Charging Party *
* * * * * * * * * * *

Robert LePrChn . Esq . , and Robert Bazemek. Esq. ,
of Sacramento, Calif, and Fresno, Calif.,
respectively, for the General Counsel

Saverson. \érson. Berke & Ml chior, by
J. Mrk Mntobbio. Esq. , and John Fal dnan.111.Esq.,
of San Francisco, Calif, for Respondents

Barry Wnograd. 5so. , and C. F. Zermano, of Selm,
Calif., for the Charging Party

DECI SION

Statenent of the Case

_ LOUIS S. PENFIELD, Administrative Law Oficer: These cases were heard before ne
in Fresno, California, on Cctober 14, 15 and 16, 1975. The order consolidating
cases and the first amended consolidated conplaint issued on Septenber 29, 1975. The
conplaint alleges violations of Section 1153(a) and (c) of the Agricultural Labor
Rel ations Act, herein called the Act, by Valley Farms and Rose J. Farms, herein
collectively called Respondents. The conplaint is based on charges and anended
char%?s filed, on September 15, 17, and 18, 1975, by United FarmVerkers of America,
AFL-CI O herein called the Union. Copies of the charges and amended charges were duly
served upon Respondents.

Al parties were Piven full Of)portunity to participate in the hearing, and
after the close thereor the General Counsel and Respondents each filed a brief in
support of its respective position.

After the close of the hearing the General Counsel filed a motion to correct
the transcript. There was no opposition thereto. | find the corrections appro-
priate, and the motion is hereby granted.

Woon the entire record, including ny observation of demeanor of the witnesses, and
after consideration of the briefs filed by the parties, | nake the follow ng:
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Fi ndi ngs of Fact

. Jurisdiction

Val ley Farms is owned as a partnership by Mke Garabedian, Charles Garbedian, and
Joseph CGarabedian, three brothers. It is engaged in agriculture in fresno County,
California, and is an agricultural enployer within the meaning of Section 1140(c) of the
Act. Rose J. Farms is a sole proprietorship owned, by Rose Garabedian, the nother of the
Garabedi an brothers. It is en%aged inagriculture in Fresno County, Callforma and is an
agricultural enployer within th.3 meaning of Section 1140( ¢) of the Act. The Two farms
are adjacent, both produce grapes, and each consists O forty acres. The record
establishes that both farnms are managed and operated on a H oint basis by the Garabedian
brothers, and that there is frequent interchange among enp Yees wor ki ng on both farns.
Accordi ngI y, | find Respondents to be joint agricultural enployers engaged in
agriculture within the neaning of Section U40? c) of the Act.

| further find the Union to be a |abor organization representing agricultural
enpl oyees within the meaning of Section 1140.4(f) of the Act.

[I. The Alleged Unfair Labor Practices

The conplaint alleges that Respondents violated Sections Us3(c) of the Act bY the
discrimnatory discharge of Minual Leal, and by a discrinminatory refusal to re-enploy
five named enpl oyees. The conpl ai nt further all eges unl awful interference viol atlve of
Section 1153(a) by Respondents with the rights guaranteed by Section 1152 of the Act, by
conduct which amounted to threats, unlawful interrogation, and unlawf ul surveillance.

.. Paragraphs 10(a) and (b) of the conplaint contain the allegations regarding the

unl awful threats, No evidence was adduced at the hearing in support of such allegations,
and a motion to dismss each sub-paragraph was granted.

Respondents deny the discharge of Minual Leal to have been unlawful |y notivated, or

that any failure to rehire the five named enpl oyees related to their union activities.
Respondents farther deny that they engaged in unlawful interrogation or surveillance.

A The Operation of the Farms

~ The Garabedi an brothers operate the two farms noted above as well as a machinery
busi ness known as Valley Wl ding and Machi nery Conpany. On the two farnms they grow_ only
Thonpson seedl ess grapes which are dried to nake raisins.

On each farmvines are planted in Ion? rows. The fields nust be cul tivated,
irrigated, fertilized, sprayed, and general [y maintained throughout the year. Harvesting
of the grapes norrrally conmences in Septenber of each year, and is fully conpleted in
early Cctober. Between that time and the next harvest season there will be a pruni n%
season of two or three weeks, followed by a tying season of conparable |ength when the
new growth will be tied to wires. These will occur in January or February of each year.
Thereafter there is continuing work which includes plow ng, spraying, fertilizing and
irrigating until the new crop matures and is harvested. Joseph Garabedian has his office
at Valley Wlding and Machinery and spends virtually his entire time there, as does his
brother Mke. Charles Garabedian al so spends tine at Valley VWl ding, but he al so does
nost of the direct supervision of the farmwork. The three brothers nmeet alnost daily at
lunch to discuss various aspects of their business enterprises.

When the harvest season commences sone fifty pickers will be hired. Their task is
to pick the grapes, and to place themon paper trays on terraced ground between the
rows. The grapes are |left on these paper trays for approxinmately two weeks to dry.

About hal f waﬁ through the drying process the ?ra pes are turned over so that they may
dry on the other side. Wen the grapes are sufficiently dry all over, the paper trays
are formed into rolls which are picked up by a machine. The | ast step
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of the harvest is to box the raisins. The largest nunber of enployees is required for the
pi cking, and a considerably snmaller nunber is used for the turn|n%, rolling

and boxing. The same enpl oyees do not necessarily work on each of the harvest oper-
aions .

B. The Discharge of Mnual Leal

Manuel Leal was discharged on Septenber 13, 1975." Leal was first enployed by

Respondents in late 1973 or early 19?4 as their only full time year-around enpl oyee
He was given the responsibility of doing the needed plowing, irrigating, cultivat-
|n%{ plant |eveling, planting, spraying, and general maintenance required to keep
both farms operatin properI{. Respondents classify himas ranch foreman. During nine
nmonths of the year, however, Leal worked primarily by hinsel f without assistance from
others. During the pruning and tying seasons which fol | ow one another in January and
February, Leal was %:ven the responsibility to hire the enpl oyees necessary to assist in
pruning and tying the vines. At all times Leal was paid on an hourly basis. Initially his
ﬁay was $2.75 per hour. Leal received regular wage increases, however, and at the tine of

i 5 discharge he was receiving 33.75 per hour. In addition Leal was given certain fringe
benefits. In the harvest season of 197k Respondents hired someone else to obtain a crew and
supervi se the picking operations. In 197%, however, Leal did assune the responsibility for
obtaining crews and directing the turning, rolling, and boxing operations. Leal had
authority to make purchases of certain items, such as sprays, needed to carry on his work

Fol [ owi ng the close of the 197" harvest season. Leal remained as Respondents' sol e
enpl oyee. Referring to teal's work dur|n% the year 1974, and expl ai ning why ha had been
kept on following the harvest of that fall, Joseph Garabedian testified that Respondents
had "kept M. Leal on. . . . because he did such a beautiful job in 197" running 120
acres Eract|cally by hinself, except for the harvesting and pruning." In January and
ear|y February of 1975 Leal had charge of the pruning and tying, and hired workers to
assist him In md-January, halever, Leal was Involved in an automobile accident not
related to his work duties. He continued working until approximtely February 15, at
which time he was forced to | eave work by orders of his doctor. He remmined absent from
work until April 21, at which time he returned for approxinately three weeks, when he
agai n had to | eave because of his injuries. Ha remained off until some time in June when
he returned and resuned his job on a full-tine basis

Leal 's absence created problens for Respondents. It becane necessary for Charles
Garabedj an to devote nore time to work on the farms. Respondents found it necessary to
hire others to performsone of the work that had been Leal's resggn5|b|l|ty. For the
swmngngmdmmommt%m,mwm®MSmmdNMMO yna. Reyna continued in
tneir enploy until Leal returned. In the spring of 1975 the house on Rose J. Farms was
rented to Maria de la Paz Farnandez. Farnandez, and another girl who lived with her,
thereafter undertook to do some of the needed suckering and some niscellaneous odd jobs
that woul d normally have been done by Leal . Respondents were inpressed with the quality
of the work done by Fernandez. As a result of this, at sone tine in the sumer
Respondent s reached an understanding with Fernandez whereby she was to hire the crew and
direct the entire 1975 harvest operations, including picking, turning, rolling and boxing

Wth Leal's return to work on a full-tinme basis there started what Joseph Garabedian
describes as a "battle royal" between Leal and Fernandez. Precise causes of the conflict
at the outset were not fully devel oped, but the enotional testimony of Fernandez
disclosed its focus by Septenber 1, when the harvest season commenced. Leal was a known
supporter of the Union fromthe time he was first hired by Respondents. Leal regularly
wore a Union button and a belt carrying a Union insignia. Respondents at no tinme had
raised objections to this. The conflict between Leal and Farnandez came to a head when
the picking commenced on Septenber 1. Fernandez had hired a crew of sone fifty enpl oyees
to performthis work. Leal was not a part of this crew According to Fernandez, “Lea
used to go tel| me about the Union and | was sick and tired of himtelling ne that."
Fernandez testified that Leal had told her that it was his intention to bring in Union
Eﬁthor|za%|?nlcards for menbers of the harvest crew to sign. Fernandez was opposed to the

ion, and felt
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that this woul d upset the peopl e she had hired. She states that she was that her crew
nenbers "wanted just to be free. . . nobody to tell themnothing about Union." The

i ssue so concerned Fernandez that she reported it to the Garabedians. Fernandez told
the Garabedi ans of Leal's Union activities and sought their assistance to get himto
stop bothering the pickers because the "crew got scared" and "some of themdidn't want
the Union." Fernandez states that she told Mke Garabedian that she "didn't want Lea
on her back" - that she wanted Garabedian "t o tell Mnuel just not to bother ny people"
- that she "don't know the way you do it or whatever; | just don't want himthere. If
he is going to be there, | quit, and that' s it." Joseph Garabedi an testified that the
conflict between Fernandez and Leal became "unbearable" to the brothers, and that they
di scussed ways to "get out of this mess."

The cutting of the grapes which had commenced on Septenber 1 continued unti
Septenmber 13. At that tine all meemhw%swmtwdb%nemmmdlnRCMw\mmlam
off. Wth the ﬁlck!nglconpleted the turning commenced, followed by the rolling and
boxi ng. Like the picking, both were directed by Fernandez. In July Fernandez had nade
arrangements with Reynaldo Villareal to handle the turning and rolling, using menbers of
his fanily and any additional workers he needed to get the job done. Fernandez had been
instructed by the Garabedians to hire only wonen to do the boxing. As a result, there
gere few who had engaged in the picking who later worked at turning, rolling, or

0Xi ng.

On Septenmber 12 the Union filed a petition with the Board for an el ection anong
Respondents' enpl oyees. The Garabedians first becane aware of this on the afternoon of
Sept ember 12. On Septenber 13 Joseph Garabedian called in Leal and told himthat ha
was "laying himoff because we are either going to run the ranch ourselves or sel
it." Leal was instructed to turnin the kaya to the autonobiles and other facilities
and to gather any of his personal belongings and | eave the property. Leal made no
response what soever, but did as he had been instructed

The entire harvesting operation was finally conpleted on Cctober 6. At the tine
of the hearing no one had been hired as a year-around enpl oyee to replace Leal.

Respondents deny that Leal was term nated because of his Union activity. Asserting
that he was discharged for cause because of the unsatisfactory nature of his work
performance during the year 1975. Respondents cite various derelictions on Leal's Fart
whi ch commenced in February and continued up to the tine of his dlschar?e These incl ude
Leal's failure to hire a satisfactory tying crewin February, his failure properly to
supervi se the pruning crew, resulting in some of the work not being done in accord with
Respondents’ requirements, problens arising fromirrigation water overflow ng and
flooding on two occasions in the sunmer, and Leal's failure properly to spray an
infestation of worms on sone of the vines. Leal does not dispute that the incidents
occurred, or that on occasion one or the other of the Garabedian brothers had expressed
concern or displeasure regarding the events. He views each incident as a matter of no
great magnitude, and notes that during the course of his enploynent he was neither
reprimanded nor disciplined by the partners with regard to any one of the incidents, nor
had they warned or su%?ested to himat any tine that unless his work performance shoved
i nprovenent he night be termnated. Wile it is clear that Leal's injury and ﬁrolonged
absence caused Broblens and inconveni ence to the Garabedians, at no time which he was
absent did any brother suggest that such problenms had reached a point which required
that they make other permanent arrangements. It may also be noted that by Septenber
when Leal was di scharged he had bean back on the job on a full-tine basis for a period
of nearly three nonths

Regardl ess of other considerations Respondents assert that Leal is properly
classified as a supervisor within the meaning of the Act, and that as a supervisor he
is not entitled to the protections accorded other enployees, and thus regardl ess of
Respondents' notivation his case cannot be sustained
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B. The Interrogation on Septenmber 18

A Board conducted el ection was schedul ed and hel d on Septenber 19, 1975. Five
enpl oyees, Abel Correa, Santos Flores, Gaspar Gutierrez, Ignacio Qubillo Mreno, and
Antonio Navarro, had worked as pickers for Respondends during the 1975 harvest season. Al
five had ceased working for Respondents by Septenber 13 when the picking ceased. It is
not claimed that their layoffs at this time were discrimnatory. The five were nationals
of Mexico and did not have "inmigration papers" or social security nunbers. Fernandez
had put then on Respondents' payroll using other nanes and social security nunbers
After their layoffs they had kept in close touch with Fernandez because they rented a
roomin her house . They had sought her assistance in obtaining other jobs, and
Fernandez had been instrunmental in finding some picking jobs for then at |ocations not
operated by Respondents, or in which she was involved in any way

The five were at the Fernandez premises on Septenber 18, the day before the Board
el ection, when Leal and a Union organi zer appeared to advise themof the el ection on the
following day, and to urge themto vote. Leal and the organizer were still there when
Fernandez arrived. Fernandez expressed intense anger at Leal's presence and ordered him
to leave her prenmises inmediately. Fernandez and the Union organizer carried on a
private conversation for a tinme and, when he departed, Fernandez questioned the enpl oyees
concerning their conversations with the Union representatives before she had returned
According to the consistent and credible testimony of Correa and Flores, Fernandez asked
themif they were going to vote in the election and, when they expressed uncertainty
told then that they "couldn't vote because they didn't have papers and (they) wars
illegals." Fernandez denied that she told the enployees that they were "illegals." She
adnits, however, that she questioned them concerning voting and told then "not to go and
vote, because the reason that you paid on another social security nunmber, because you
didn't have a social security nunber and you were not on the list."

Subsequent to their conversation with Fernandez, the five decided that they
woul d vote despite Fernandez' admonitions. Apparently they did not wish to mke
this known to Fernandez, and so they left her premses that night and went to a
| abor canp. The following day a Union organizer drove themto the polling place.
Since their names were not on the eli%ibility list used in the polls, all five voted
chal  enged bal | ots. Before all the ballots were counted, however, it was ascertained
that the five had been enployed during the eli% bility period, and by agreenent of
the parties the challenges wars opened and the ballots of the five mixed with the
others. The results showed el even for no union and five for the Union. Fernandez was
present at the count

C. The Refusal to Rehire

Correa and Flores testified that on September 18, the day before the election
Fernandez had pronised themthat she would get themfurther work with Respondents
Fernandez testified that, while she had told them she would continue to help than get
work, at no time had she pronised themwork with Respondents because no such work was
availabl e, inasmuch as the remaining harvest work involved only turning, rolling, and
boxing and Villareal was handling the turning and rolling and she was hiring only wonen
to do the boxing work. As we have seen, the five enployees named above had gone to the
ﬁolls and voted. The challenges to their ballots had been overruled, and their ballots

ad been counted with the others. Fernandez was present when this ruling was made, and
al though their ballots ware mxed with the others and could not be identified, she was
made aware that only five of the eligible voters cast ballots for the Union. Two or
three days after the election, Fernandez net the five at the |abor canp where they were
then living. Correa asked her who "won" the election, and if she had any work for then
According to Correa she responded that although Respondents had won the election "it
wasn't due to (us) or by (our) efforts.” At the same tinme Correa states that Fernandez
told them"not to count on her for anything regarding work." Floras' testinony
corroborates in substance that of Correa, Fernandez denies telling any of themthat she
woul d no longer help then, or that she wanted nothing further to do with them because it
appeared that they had voted for the Union
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D The Wl awful Surveillance.

In paragraphs 10(d) and (e) of the conplaint it is alleged that on Septenber 19
Fernandez created the inpression of surveillance and engaged in surveillance of
Respondents' enpl oyees' Union activities. There is considerable evidence in the record
regarding the circunstances surrounding the akgearance of Fernandez at the voting place
at the tine of the election on Septenber 19. purpose wl| be served in examning this
with particularity. Fernandez did drive people to tae polls, and did return to the
pol Iing area on one occasion while voting was still going on, and was observed by some
of the voters, | an not convinced, however, that it was her intent, or that it has been
established, that this conduct constituted unlawful surveillance. The election was
hast | IV set up. Both the enployer and the Union were asked by Board agents to take all
possible steps to notify eligible voters that an election was taking place, and to
assist in getting voters to the polls. Both the Union and the enpl oyer cooperated with
the Board request in this regard. | viewthe appearance of Fernandez at the polls nore
nearly as an effort to conply with this request, than as a showing of unlawful
3_urv_e|llgnce. Accordingly 1 shall reconmend that these allegations in the conplaint be
i smi ssed.

E. Discussions of the |ssues and Conclusions

. Contrary to the contention of Respondents, | find the allegations of unlawful
interrogation, found in Paragraph 10(c) of the conplaint, to have merit. Wile it is true
that on September 18 the five enployees had heen lawfully laid off, they retained

enpl oyee status for eligi bll|ltdy purposes in the forthconing el ection. Fernandsz
statements were directly aimed at discouraging themfromvoting in this election.

Wet her Fernandez told themthat they coul'd not vote because they were illegal, or

whet her she told themthat they could not vote because they had no social security
nunbers and their names were not on the eligibility list, is of little inportance. By
her own adm ssion she told themnot to vote in the election. Fernandez had been the
person who had hired themto work for Respondents, who cashed their checks for them and
was the one toward whomthey were still looking to help themobtain future enpl oynent.
She was still functioning as the harvest supervisor.

Freedomto choose a bargaining representative without interference is a basic right
guarant eed by the Act to all agricultural enployees. Fernandez may have honestly
elieved the status of the five rendered themineligible, and that their interests were
best served by not voting. Their actual eligibility, however, was a matter for the
Board to determine, and it was not the province of a reFresent ative of the Enployer,
regardl ess of notivation, to make representations calculated to discourage enpl oyees
fromundertaking a determination of their eligibility status through an appropriate
channel . Fernandez bluntly told the five that they could not and shoul d not vote. Not
only did she make such statements after querying themas to their voting intentions, but
it came only a short time after her open display of anger and hostility toward Leal, who,
as a Union representative, had corns to urge the five to vote. Under the circunstances |
vi ew Fernandez! statenents as a flagrant interference with the statutory rights of these
femaljoyees and as constituting conduct violative of Section 1153(a) of the Act, and | so
i nd.

~ Different considerations prevail, however, with regard to the alleged discrim
ination affecting the sane enployees. It is charged that on Septenber 18, or there-
abouts, Fernandez Rrom sed them enpl oyment with Respondents, but that after the election
when it aﬁpeared that these five were the only voters favoring the Union she had refused
to give themwork.Y Correa and Flores testified credibly that

YO course Fernandez had no way of knowi n% whether the five votes cast in favor of
the Union had been cast by these five individuals. She knew they had voted, however,
despite her adnonitions not to do so. She also knew that they had noved away from her
remses, and had been brouPht to the polli nE FI ace by a Unjon organizer. It is thus a
air inference that she would consider it likely that their's were the five votes which
favored the Union.



Fernandez had expressed displ easure at their participationin the election, and
indicated to themthat she woul d no |onger help then; as far- as finding work was
concerned. Had work been available at Respondents’ farns which they mght have
performed, it is possible that this Right establish a violation. The record, however
does not indicate this to be the case

[t is undisputed that when the picking operations were conpleted on Septenber

13, all those who had been engaged in Elcklng were laid off. It is also undisputed
that Fernandez had made arrangenents with Villareal in July to handle the turning and
rolling which fol  owed the picking, and that Villarsal was going to do the work using
nenbers of his own fanmly and such others as he night need to hire. It is simlarly

undi sputed that, Fernandez had been directed by the Garabedians to hire women to do
the boxing work. The turning, rolling, and hoxing were the only acts still to be done
inorder to conplete the 1975 harvest. Thus it appears that Fernandez had no jobs open
at Respondents' farms which she could have offered to any one of these forner

E|ckers. | think it likely that Correa and F ores mdconstrued Fernandez' offer to

elp themfind work as a promise on her part to give then work with Respondents

Prior to the election she had been instrumental in 8ett|ng then jobs at a farm
unrelated to REs?ondents.and with which she had no direct connection, "o doubt
Fernandez did tell the five that she would continue to help themin a sinilar
fashion. However even if we assune that she withdrew such offer to help after
concluding that the five had voted for the Union, this does no nore than denonstrate
an anti-union aninus on Fernandez' part which is not related to Respondents. It is
Respondent s al one who are charged in this conplaint with a discrininatory refusal to
rehire. Such a charge agai nst themcannot be sustained because there were no %obs then
available at their farns. Respondents cannot be hel d responsible for conduct o
Fernandez in areas not related to their enterPr|se. Accordingly | shall recomend
éhat,thedallegatlons of discrimnatory refusal to rehire the five named individual s be

i smisse

. The al | eged discrinminatory discharge of Manuel Leal on Septenber 13 raises two
issues: (1) was Leal a supervisor not protected by the provisions of the Act? And (2)
assumng he was entitled to the protections of the Act, is there sufficient evidence
that his discharge was discrininatorily notivated?

Respondents clai mLeal to have been a supervisor at all times. | amnot convinced
that the record sustains such a conclusion. Respondents classified Leal as ranch foreman
but a supervisory title does not alone give a man supervisory status. Leal stands out as
Respondents' only year-around enplayee who was given many and varied tasks 'to perform
relating to the maintenance of the farns but who, for the nost part, performed such tasks
by hinself alone. It was only during the six weeks or so of the pruning and tying seasons
in 1974 and 1975 and part of the 1974 harvest season that Leal had hired and directed any
others while doing his job for Respondents. In 1974 the hiring and direction of the
Elcklng crew had been given to soneone else. In 1975 the h|r|n3.and direction of al

arvest oBeratlons was given to Fernandez. At the time of his discharge it appears that
Leal had been stripped of even the linmted supervisory authority he had previously
exercised with respect to the grunlng and tying seasons. Thus we find Joseph Carabedian
testifying that fromJune of 1975 Leal had no responsibility for hiring and firing
eanO{ees, and had no authority to do either. This woul d indicate that on Septenber 15
when Leal was discharged, he was functioning solely as Respondents' one year-around rank
and fiJe enpl oyee, working under the direction of the Garabedi ans.? Accordingly.

2| view the testinony regarding Leal's authority since June 1975 as dispositive
of the jssue. However even if we are to view Leal's status froma broader perspective,
an convinced, and would find, that the linited supervisory authority which he had .
previously exercised during the pruning and harvest seasons was insufficient to make him
a supervisor within the meaning of the Act. For the entire bal ance of the year he worked
by himself and directed no one. In sone situations issues night arise as to his
relationship to those enpl oyees he actual Iy hired and directed, but his overall year-
around relationship to Respondents was basically that of a rank and file enpl oyee
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| find that Leal was not a supervisor within the meaning of the Act, and that he is
entitled to all the protections the Act accords agricultural enployees

Respondents further defend the discharge of Leal on tha ground that the Genera
Counsel has failed to establish unlawful motivation. Respondents urge that from the
outset of his enployment they ware well aware that Leal was a union supporter, and that
it is not shown that at any tine they had raisad objections to his union act|V|ty, or
suggested that such might ‘adversely affect hie. Respondents contend that Lealls
di scharge case about, not for his union activities, but because his work perfornmance
had deteriorated narkedly and that they d|scharged him sol el y because he had becone an
unsatisfactory worker. | disagree

Wile it is true that Respondsnt3 had full know edge of Leal's interest in the
Union, it does not appear that prior to the harvest season of 1975 he had taken any
ster to channel such interest in the or% ani zation of Respondents' enpl oyees.
Leal's.injuries earlier in the year had brought about the hiring of Reyna and Fer-
nandez. Reyna departed with Leal's return to work full tine, but Fernandsz not only
retrained on but was al so chosen to hire and direct enployees needed for all harvest
operations. Leal's return to work in June coincided with the passage of the
Agricul tural Labor Relations Act. This was calculated to trigger organizationa
activity and the first elections in the agricultural industry. Leal"s strong pro-Union
convictions and Fernandez' vigorously expressed anti-Union sentinments brought on the
"battle royal" between them Wth the opening of the harvest season and Leal's
undertaking to carry out his previously announced intent to or?anize the picking crew,
the conflict became so intense that Fernandez sought the aid of the Garabedians to
forestall Leal's organizational efforts. Fernandez even threatened to quit if the
Gar abedi ans took no steps to protect her crew fromLeal's organisational efforts. As
Joseph Garabedian testified, they "didn't want to lose the girls" and they sawthe
situation as becom ng "unbearable."

Matters cane to a head with the filing of the petition for an election on
Septenber 12. In the light of the reports Fenandez had been naking to them about
Leal's activities, the Garabedians al nost certainly viewed this as having cone about as
aresult of Leal's organ|zat|onal efforts. The next day Respondents discharged Leal
telling himonly that they ' mmegmngtormthermch(mmmmvw)orsml|t
Fromsuch a sat of circumstances the inference is conpelling that Leal's organ|zat|ona
activities and his clash with Fernandez over continuing such activities played a
significant role in bringing about his discharge

Respondents undertake to refute such an inference by clainming Leal's work
performance since 1975 to have been so unsatisfactory that it al one occasioned the
di scharge. The incidents relating to poor work performance have been noted above. In
sone neasure Leal mmy have been responsible therefor. However whether we consider the
incidents individual [y or collectively, they scarcely appear to be of such an
aggravated nature that they woul d Iikely bring about the discharge of an enpl oyee whose
work had been viewed as "beautiful" during the preceding year. It is of the utnost
significance that it is not shown that any of the Garabedians had reprinmanded or
disciplined Leal for his part in letting the incidents occur, or had suggested that his
work performance nust inmprove or he would suffer the consequences. Although the
i nconveni ences of Leal's protracted absence and uncertain return initially my have
posed sufficient problens to Respondents to have justified their making other permanent
arrangenents, they elected not to do so. It is thus reasonable to assume that with
Leal 's return to work in June on a full-tinme basis Respondents regarded these probl ens
as now sol ved and contenplated his continuin? to work for the foreseeable future
Under the circumstances | view the defense of poor work performance to rest on an
insubstantial base, and as nost unlikely to have brought about the sudden discharge of
anderployfe gho had previously denonstrated an ability to do his job exceedingly well,
and | so fin

[f the poor work performance |acks substance as a reason and appears to be nore
an afterthought than the real reason, we nust seek the latter elsewhere. Leal's
organi zational activities and the results they brought about are outlined above.
Respondents voi ced no objection to Leal's known Union support when it was limted to
his wearing Union insignia. Simlarly, it voiced no objection directly
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to Leal when his activities turned to orPanlzatlon of the enployees. However they reacted
to the consequences of this conduct. Leal"3 efforts brought about a clash between hi mand
Respondents' ‘strongly anti-union harvest supervisor. Wen this was made known to the
Garabedians, they made no effort to require Fernandez to observe the neutrality the
statute demands of supervisors in their relationship to enployees. Instead they effected
the discharge of Leal inmediately after it appeared that his efforts had been successfu
enough to bring about an election. Hs discharge at this tim would serve severa
purposes. It woul d aﬁpease the anti-union Fernandez who had been demanding that the
Gar abedi ans do something about Leal. It would rid Respondents of a strong Union
adherrent, and at the same time serve notice on other enployees prior to the election of
the fate that mght await themshould they continue open Ujion support. These
consi derations, coupled with the inadequacy of Respondents ostensible defense, |ead
almost irresistibly to the conclusion that it was Leal s organizational activities anong
Respondents' enpl oyees that constituted the real reason for his discharge. In addition,
Joseph Garabedian stated to Leal at the tine of the discharge that he was |etting himgo
because Respondents were going to "run the ranch thensel ves® or go out of business. This
inplies a belief on Garabedian's part that with the advent of the Union Respondents woul d
no I onger be able to run their business. This tends to buttress ny conclusion as to the
true motivation of the discharge. For the foreq$|ng reasons | find that Leal was dis-
charged for his organizational activities on behal f of the Union, and that by such
9hscAg{ge Respondent s have discrininated against Leal hereby violating Section 1153(c) of
e Act.

[11. The Renedy

~Having found that Respondents have engaged in certain unfair labor practices
within the meaning of Section 1153&a) and. c% of the Act, | shall recommend that they
cease and desist therefromand take certain affirmative action designed to effectuate
the policies of the Act

Having found that Respondents unlawful |y discharged Manual Leal, | will recomend
that Respondents be ordered to offer himimediate and full reinstatement to his forner
or substantially equivalent job. | shall further recommend that Respondents make whol e
manuel Leal for any |osses ha may have incurred as a result of their unlawful discriminatory
action by Faznent,to himof a sumof noney equal to the wages he woul d have earned from
the date of his discharge to the date he is reinstated or offered reinstatenment, |ess
his net  earnings, together with interest thereon at the rate of seven percent per
annum and that loss of pay and interest be corputed in accordance with the formula used
E¥ the National Labor Relations Board in F. W Volworth Conpany 90 NLRB 289, and Isis

unbing and Heating Co. 133 NLRB 716

~The unfair labor practices conmitted bX Respondents strike at the heart of the
rights guaranteed to enpl oyees by Section 1152 or the Act. The inference is warranted
that ReSpondents maintain an attitude of opposition to the purposes of the Act with
respect to protection of enployees in general. It wll accor |n?|y be reconended t hat
RESPpndents cease and desist frominfringing in any manner upon the rights guaranteed in
Section 1152 of the Act

The General Counsel ur?es that the enployees be given renedial notices by ot her
neans than posting such at the farms. | agree that the unique nature of the agriculture
industry renders the typical posting requited by the National Labor Relations Board to
becone al nost meaningless. |f we are to achieve the object of notifying the enpl oyees
that the enployer has been found to have engaged in unfair |abor practices, has remedied
such violations, and will not engage in future violations with respect to them sone

ot her aPproach shoul d be sought.” The Board has as %gt established no guidelines for the
agricultural industry in this regard. The General Counsel urges a conbination of

mai | ings, postln?t and speeches to acconodate the purpose. | viewthis as tending to
becone over conplicated, and | amof the opinion that the object can be achi eved by making
sure that each enployee who coves to work for Respondents fromnow to the end of the next
harvest season is personal |y given an appropriate notice by Respondents. Accordingly
shal | recomend that Respondants hand each enpl oyee a copy of the notice attached at the
time he is hired. Such notice shall be given both in Engli'sh and Spanish. Sitmultaneously
with handln% out such notices, Respondents shall advise each enployes that it is

inportant that he
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understand its contents, and to offer, if the enployee so desires, to read the
notice to himin either English or Spanish.

The General Counsel urges that Respondents be ordered to award costs to the
General Counsel and the Charging Party. This is a Policy ratter which the Board has
yet to consider. It was not the general practice of the National Labor Relations
30art(jj. | woul d deer, it inappropriate to make a reconmendation at this time, and will
not do so.

Upon the basis of the entire record, the findings of fact, and conclusions of
law, and pursuant to Section 1160.3 of the Act, 1 hereby issue the follow ng recommended:

CRDER
Respondents, their officers, their agents, and representatives, shall:
1. Cease and desist from

(@a) Discouraging menbership of any of its enployees in the Union, or any other
| 'abor organization, by unlawful interrogations or by telling themnot to vote in an
enpl oyee el ection, or by discharging, laving off, or in any other manner discrinminating
against individuals inregard to their hire or tenure of enployment or any tern or
condition of enployment, except as authorized in Section 1153(c) of the Act.

(b) I'n any other manner interfering with, restraining and coerci n% enpl oyees in
the exercise of their right to self-organization, to form join or assist |abor

organi zations, to bargain collectively through representatives of their own choosing, and
to enPage in other concerted activities for the purpose or collective bargaining or other
muitual aid or protection, or to refrain fromany and all such activities except to the
extent that such right may be a ?f acted by an agreenent requiring nmenbership in a | abor
oLgaRiCzati on as a condition of continued enpl oynent as authorized in Section 1153(c) of
the Act.

2. Take the following affirmtive action which is deened necessary to
effectuate the policies of the Act.

~ (a) Ofer to Manuel Leal imediate and full reinstatenent to his former or
substantial |y equival ent job without prejudice to his seniority or other rights and
privileges, and make hi mwhol e for ang | osses he may have suffered as a result of his
ternmination in the manner described above in the section entitled "The Remedy."

~ (b) Preserve and nake available to the Board or its agents, upon request, for
exanination and copying all payroll records, social security payment records, tine cards,
personnel records and reports, and other records necessary to anal yze the back pay due.

. (c) Gve to each enployee hired up to and including the harvest season in 1976
copi es of the notice attached hereto and marked "Appendix." Copies of this notice,
including an appropriate Spanish translation, shall be furnished Respondents for
distribution by the Regional Director for the Fresno Regional Office. Respondents are
required to explain to each enployee at the tine the notice is ?lven tohimthat it is
inmportant that he understand its contents, and Respondents are further required to offer
to read the notice to each enployee if the enployee so desires.

((ﬂ} Notify the Regional Director in the Fresno Regional Office within
twenty (20) days fromreceipt of a copy of this Decision of steps Respondents have
taken to conply therew th, and continue to report periodically therearter until full
conpliance is achieved.



It is further recomended that the allegations of the conplaint alleging
violations by Respondents of Section 1153( a) by engaging in surveillance and by
acts creating the inpression of surveillance be dismssed, and that the alle-
gations of violation of Section 1153(0) by their refusal to hire five naned
enpl oyees fol lowing their layoff also be disnissed.

Dat ed:

[

~Louis S. Penfield
Administrative Law O ficer



Dat ed:

APPENDI X
NOTI CE TO EMPLOYEES

After a hearing in which all parties presented evidence, an Adninistrativa Law
Oficer of the Agricultural Labor Relations Board, has found that we have
engaged in violations of the Agricultural Labor Relations Act, and has ordered
us to notify all persons coning to work for us in the next pruning, tying, and
harvest seasons that we will remedy those violations, and that we will respect
the ri?hts of all our enployees in the future. Therefore we are now telling
each of you:

(1) W will reinstate Manual Leal to his former job and give
hi m back pay for any losses that he had while ha was off work.

(2) W wll not ?uestion any of our enployees about their support
of the United Farm Workers of America, or any other |abor organization, and we
will not tell themnot to vote or how they should vote in any el ection which
may be ordered among our enpl oyees,

(3) Al our enployees are free to support, beconme or remain menbers
of the United Farm Workers of America, or of any other union. Qur enployees
mey wear union buttons or pass out and sign union authorization cards or engage
in other organizational efforts includi n? passing out literature or talking to
their fellow enployees about any union of their choice provided this is not
done at times or in a manner that it interferes with their doing the job for
which they were hired. W will not discharge, lay off, or in any other manner
interfere with the rights of our enployees to engage in these and ot her
activities which are guaranteed themby the Agricultural Labor Relations Act.

S gned:

VALLEY FARMS and ROSE J. FARMB

By:

(Title)
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