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On Septenber 30, 1975 the United Farm Wrkers of Anerica,
AFL-CIO ("UFW) filed petition for election among agricul tural
enpl oyees of the enployer in Tulare County. The regional office
conducted an el ection pursuant to the petition on Cctober 7, 1975, and
the UFWreceived a mpjority of the votes cast. The enployer protested
prior to the election that the petition was not tinely filed in
relation to seasonal peak, and after the election filed objections
seeking to have the election set aside on that ground. ¥

The enployer is a partnership conprised of two brothers. Each
brother owns certain land in Tulare County which is farnmed through the
partnership. Together they own 320 acres, nost of

The regional director inadvertently noticed the hearing in this
matter on all allegations contained in the enployer's objections
Petltlon, and these included an allegation that the union did not have
he requisite showing of interest. Matters relating to show ng Efb
abor

interest are not litigable in a post-election proceediq%nyndes d
c), an

Code Section 1156.3 (c), Energency Regul ations section 20315(
no evidence was received on that issue.



which is devoted to the cultivation of grapes. HEghty acres contain
Enperor grapes, which are table grapes; there are 40 acres of
Carringanes and 102 acres of Ml vasi as, both w ne grapes; and 80 acres
of Thonpson Seedl ess grapes, which are used for table, wne, and
rai sins.

The enpl oyer enpl oys only one person on a year-around basis, and
he is the son of one of the partners. Al other enpl oyees are seasonal .
There are two nai n seasons: the pruni ng season, whi ch occurs during
Decenber and January, and the pi cking season, w ch occurs during
Septenber, Qctober, and part of Novenber. For pruning the enpl oyer
typically enpl oys between 30 and 60 workers. For the picking of table
grapes the enpl oyer enpl oys workers directly, working under the
supervi sion of a crew forenan. For the picking of wne grapes the
enpl oyer for the last three years has engaged a harvester whose operations
are described nore fully bel ow

The enpl oyer operates on a weekly payroll. The payrol | period
inmedi ately preceding the filing of the UPWs petition ended Septenber
26. During that payrol|l period the enpl oyer enpl oyed approxi matel y 39
workers on a regul ar basis in the picking of Enperor table grapes. These
were the workers anong whomthe el ecti on was conducted. The enpl oyer
contends that the UFWs petition was prenature, in that the nunber of
workers enpl oyed at that tine constitutes | ess than 50%of the nunber to
be enpl oyed at peak of season, which it asserts was to occur shortly

thereafter.
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This assertion is based upon the nunber of workers engaged
each year in the picking of wne grapes. Due to tine [imtations
typically inposed by the wineries, the nature of the equipnent required,
and the unpredictability of the weather, it is of convenience both to
the enployer and to the harvester that the w ne grapes be picked quickly
using a relatively large nunber of workers. Accordingly, each year for
the past several years there have been occasions in which between 60 and
80 pickers were enployed for between 5 and 10 days to pick the w ne
grapes. These days are not necessarily consecutive, however, and may
occur in different weeks. Wien the w ne grape picking crew and the
tabl e grape picking crew overlap, as they apparently do on occasion, the
total nunmber of workers engaged in picking grapes on the enployer's
property has been between 90 and 120. The enpl oyer contends this
regularly occurs in early QCctober, and has submtted payroll records
which in part support that contention. There is evidence that in 1975
approxi mately 95 w ne grape pickers were supplied by M. Ranse Val ker
for one or two days of work beginning Septenber 29, which was the day
prior to the filing of the petition but after expiration of the
applicable payroll period; and that a simlar nunber was enployed for
two days of work a week or two later. In both instances it appears
that the work of the w ne grape pickers overlapped to some extent with
the work of the table grape pickers.

VWere we to undertake determnation of the timeliness of the
petition on the basis of the enployer's assertion we would have
considerable difficulty on this record. In Mario Saikhon, I nc., 2 ALRB
No. 2 (1976), we concluded that the proper method for
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measuring |level of enployment for purposes of determning peak enpl oynent
Is to take the average of the nunber of enployee days worked on all the
days of a given payroll period. Wile the enployer's records pertaining
to his own enployees are in a formwhich permt such a conputation to be
made, those of the harvester who supplied the workers for picking of wne
grapes in past years and for 1975 indicate only the dollar anounts paid to
each worker during a payroll period, and do not reflect the number of

days worked. Mrever, unlike the situation in Mario Sai khon, where it

was the enployer's contention that the peak period for the cal endar year
had al ready occurred, we deal here with the contention that the peak
period had yet to occur. Labor Code Section 1156.4 provides that in such
a situation the peak agricultural enploynent for the prior season shall
al one not be a basis for the determnation, but rather the Board "shal
estimate peak enpl oyment on the basis of acreage and crop statistics
whi ch shall be applied uniformy throughout the State of California and
upon all other relevant data.”" The UFW in that connection, placed in
evi dence a Farm Labor Report prepared by the State Enpl oynent Devel opnent
Depart ment whi ch shows the peak for wine grapes in Tulare County as
occurring between Septenber 8 and Cctober 25.

W do not find it necessary to resolve the issue of
timeliness on the basis of the enployer's assertion, however, since we
find that the wine grape pickers upon whomthe enployer relies for his
contention as to seasonal peak are not enployees of the enpl oyer
within the meaning of the statute, but rather enployees of the
harvester, M. Wl ker
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The term"agricultural enployer" is defined in
Labor Code Section 1140.4(c) to nean:

(c) "The term'agricultural enployer' shall be liberally
construed to include any person acting directly or
indirectly in the interest of an enployer in relation
to an agricultural enployee, any individual grower,
corporate grower, cooperative grower, harvestin
associ ation, hlrgn?_a5500|at|on, | and nanagenen
group, any associafion of persons or cooperatives
engaged in agriculture, and shall include any person
who owns or |eases or manages |and" used for
agricul tural purPoses but” shal | excl ude any persons
supplrlng agricultural workers to an enpl oyer, any
farmlabor contractor as defined by Section 1682,  and
any person functioning in the capacCity of a |abor
contractor. The enpl oyer en%aglng such | abor
contractor or person shall be deened the empl oyer for
al | purposes under this part." (Enphasis added.)

The term "l abor contractor"” is defined in Labor Code
Section 1682( b) as foll ows:

(b) "' Farm labor contractor designates any person, who
for a fee, enploys workers to render personal services
in connection with the production of any farm
products,to, for, or under the direction of a third
person, or who recruits, solicits, supplies, or hires
workers on behal f of an enpl oyer engaged in the
?romnng or producing of farmproducts, and who, for a

ee, provides in connection therewith one or nore of
the following services: furnishes board, |odging, or
transportation for such workers; supervises, tines,
checks, counts, weighs, or otherw se directs or
measures their work; or disburses wage payment to such
persons.” (Enphasis added.)

Finally, the term"fee" as used in subsection (b) of
Section 1682 is defined in subsection (e) to nean:

(1) "The difference between the amount received by a
| abor contractor and the amount paid out by himto
Persons enpl oyed to render personal services to
or or under the direction of a third person; (2)
any val uabl e consideration received or to be
received by
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a farmlabor contractor for or in connection with an¥
of the services described above, and shall include the
di fference between any anmount received or to be
received by himand the amount paid out by himfor or
In connection with the rendering of such services."
(Enphasi s added.)

The role of the labor contractor defined by Section 1682 has
been |ikened to that of a m ddl eman —one who contracts with growers to
provi de | abor when needed. See, California Senate Fact Finding Coomttee
on Labor and Wl fare, California FarmLabor Problens, Part |, 177-84

(1961). The fee is normally a percentage override of the actual cost
of labor. Thus, a labor contractor is one who collects his fees and
makes his profits fromthe |aborers actually doing the work. See, Johns
v. Ward, 170 CGal. App. 2d 780 339 p2d 926 (1959).

Wiile Wal ker may be a "labor contractor” wthin the meaning of

Labor Code Section 1682, it is clear that he is sonething nore as well.
It is Walker's ability to supply costly equipnent used in the harvesting
operations, and to assune responsibility for getting the grapes to the
winery, which primarily accounts for his relationship to this enployer.
The amounts which he charges per ton are not sinply or even directly
related to | abor costs, but rather constitute the paynent for an entire
service. In the understanding of the industry, \Walker is a custom

har vest er .

In our judgnent, a custom harvester falls within the statutory
definition of "agricultural enployer"” even though sone of the functions
whi ch he perforns are those typically associated wth a |abor contractor.
Labor Code Section 1140.4(c) provides that the term"agricul tural

enpl oyer" should be |iberally construed.
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It also includes within the definition of that terma "harvesting
associ ation", which we understand to be an association of persons who
engage in the same or simlar type of harvesting function as Wl ker.
V& do not believe the Legislature intended that the characterization of
an entity performng independent harvesting functions should turn upon
whet her the entity happens to be part of an association. Rather, we
view the reference to "harvesting association” as an exanple of the
type of entity which, in terns of function, the Legislature intended to
include within the category of agricultural enployers.

Since Wl ker's enpl oyees were not those of the enployer, it
s clear that the petition was timely filed in relation to seasona
peak. Accordingly, we certify the United Farm Wrkers of Anerica, AFL-
Cl O, as bargaining representative for all agricultural enployees of the
enpl oyer in Tulare County.
Dated:  March 2, 1976

oo . Wadng,

Roger M . Mihony, Chairnan R chard Johnsen, Jr., Menber

LeRoy Chatfield, Menmber Joseph R Godin, Menber
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