STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

RESETAR FARMG, No 75-CE-171-M

Respondent

and 3 ALRB N\o. 18

UN TED FARM WCRKERS CF AMERI CA,
AFL-AQ

Charging Party.

N N e N N N N N N N N

DECI SI ON_ AND ORDER

Thi s deci sion has been del egated to a three-menber
panel . Labor Code Section 1146.

On February 16, 1975, Admnistrative Law Oficer David
C. Nevins issued his decision in this case. The charging party
filed tinmely exceptions.

Havi ng reviewed the record, we adopt the law officer's
findings, conclusions, and reconmendations to the extent consistent
with this opinion.

The adm nistrative law officer's findings with respect to
the allegations of a Section 1153(a) X violation were based upon
testinony of wtnesses presented on behal f of both the General
Counsel and the Respondent. That testinony clearly established

that the Resetar enployees were engaged in concerted

Y Section 1153( a) provides that it shall be an unfair |abor _
practice for an agricultural enployer to ""interfere with, restrain
or" coerce agricultural enployees in the exercise of the rights

guaranteed in Section 1152. " Section 1152 provides in pertinent part
t hat ?Enplo¥ees shal | have the right to. . . engage in other concerted
activities tor the purpose of . . . nutual aid and protection . "



activity for their nutual aid and protection in protesting certain work
I nstructions which the Respondent attenpted to inplenent on Cctober 7,
1975. The admnistrative law officer further concluded that such
activity was protected by the Agricultural Labor Rel ations Act and that
the discharges of seven enpl oyees in connection therewith interfered
with, restrained and coerced Resetar enployees in the exercise of their
rights. The Respondent did not except to the admnistrative |aw

of ficer's decision.

The Charging Party, however, excepts to the admnistrative
|aw of ficer's failure to find that the discharges in question also
violated Section 1153 (c) of the Act, which provides that an
agricultural enployer conmts an unfair [abor practice:

By discrimnation in regard to the hiring or tenure of
Fggé?ﬂgpéahiiatfon.to .. . discourage nenbership in any
The Charging Party argues that because sone of the dischargees were
known UFWactivists, their firing had to be a 1153 (c¢) violation. S nce
the finding of this additional violation would not affect the remedy in

this particular case, the issue is largely academc.

The admnistrative law officer credited M. Resetar with the genuine,

t hough m staken belief that these seven enpl oyees were al one responsible
for the Cctober 7 protest. The admnistrative |aw officer found that

the discharges resulted fromthe protest alone." In the absence of any
i ndi cation of union aninus on the Respondent's part, and the |ack of any
connection between the concerted activity and the union campaign, we are
reluctant to reverse the findings and conclusions of the admnistrative

| aw

3 ALRB No. 18 2.



officer in the present case.?

The Charging Party al so excepts to the law officer's
failure to recommend that Respondent be ordered to reinburse the Board
and the UFWfor litigation costs and attorney's fees. The law officer
based his determnation, in this respect, upon NLRB precedent.

The Charging Party has correctly noted that the remedy
provisions of our Act are significantly different that those of the
NLRA. Even a cursory conparison of Section 1160.3 of our Act and
Section 10( c) of the NLRA reveals the far broader remedial powers
bestowed on this Board. Undoubtedly, sonme of our remedies will be
traditional, but others will not. @Gven the uniqueness of
agricultural labor and the breadth of our law, we will not be
regi mented by NLRB precedent in fashioning effective renedies.
Certain cases mght warrant the awarding of litigation costs and
attorney's fees. This is not such a case. W cannot concl ude that
the awarding of litigation costs and attorney's fees in this case wll
effectuate the purposes of the Act. The 1153 (a) violation we find
here was isolated. W believe the remedies we have given are
sufficient to correct the harns done, and an award of costs would
serve no purpose. W nodify the admnistrative law officer's

recomrended renedies in the follow ng

2 The adninistrative lawofficer found it significant that there
was no union activity in the six days between the el ection held at
the ranch and the incident which |led to the discharges. V¢ disagree.
V¢ doubt that an enpl oyer would forget, in one week's tine, who anong
his workers were union activists. Nor do we adopt as |egal analysis
the lawofficer's rather cursory references to case | aw
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respects:

1. In accordance with our decision in Tex-Cal Land

Managenent, Inc., 3 ALRBNo. 14 (1977), we reect the admnistrative

| aw of ficer's recommendation that the Notice to Wrkers be read, upon
request, to new enployees individually. Rather, we will require that
the notice be read in English and in Spanish to assenbl ed enpl oyees on
conmpany tine and property at the conmencement of the 1977 peak harvest
season, by an Agricultural Labor Relations Board agent, and that the
Board agent be accorded the opportunity to answer questions which

enpl oyees m ght have regarding the notice and their rights under the
Act. The regional director is to determne a reasonable rate of
conpensation to be payed by Respondent to its piece-rate enployees to
conpensate for tine lost at this reading. W wll, additionally,
require that the notice be mailed to all present enployees, as well as
to new enpl oyees and enpl oyees rehired, and that the notice be posted,
at the commencenent of the 1977 harvest season, for a period of not

| ess than 60 days at appropriate |ocations proxinate to enpl oyee work
areas, including places where notices to enployees are custonarily

post ed.

2. The regional director shall conduct an investigation to
determ ne the anount of back pay, if any, due the discrimnatees and
shall calculate the interest thereon. |f it appears that there exists
a controversy between the Board and the Respondent concerning the
amount of back pay due which cannot be resolved wthout a forma
proceeding, the regional director shall issue a notice of hearing

containing a brief statenent of the matter

3 ALRB No. 18 4,



in controversy. The hearing shall be conducted pursuant to the
provi sions of Section 20370 of the Regulations, 8 Cal. Admn. Code,
Section 20370. W additionally order that if the rate of pay of
Respondent's enpl oyees increased at any tine during the 1975 or 1976
seasons, the estimated | osses incurred by the dischargees shoul d be
adj usted to include such wage increase or increases. Al so, we
correct an apparent clerical error in the first line of footnote 17,
at page 16 of the admnistrative law officer's decision, in that the
nunber of official enployees to receive back pay is four such
official enployees, rather than three. In all other respects, the
back pay is to be calculated in accordance with the admnistrative
| aw of ficer's decision, including the provisions of the above-cited
f oot not e.

Accordingly, IT IS HEREBY ORDERED that the Respondent,
Resetar Farns, its officers, agents, successors, and assigns shal

1. Cease and desist frominterfering with, restraining
and coercing enployees in the exercise of their right to self-
organi zation, to engage in concerted activities for the purpose of
mutual aid or protection, by way of discharge, refusal to rehire, or
other discipline for engaging in such activities; and

2. take the followng affirmative action which is
deemed necessary to effectuate the policies of the Act:

(a) Ofer Cctavio Lara Ruiz, Victor Lara Ruiz,

Manuel R Lara, Jose M Martinez, Pedro Fausto Rodriguez, Jose
M Minoz and Faustino Perez full reinstatenment to their former
positions, beginning with the date in the 1977 season when the

crop activity in which they are qualified comences.

3 ALRB No. 18 5.



(b) Make the first four enpl oyees names in sub-
paragraph 2(a) whole for any | oss of earnings suffered by reason of
their discharge of Cctober 8, 1975, all in the manner described in the
remedy section of the admnistrative law officer's decision, as
modi fi ed.

(c) Preserve and, upon request, nmake available to the
Board or its agents, for exam nation and copying, all payroll records,
soci al security paynment records, tinecards, personnel records and
reports, and all other records necessary to anal yze the anount of back
pay due and the right of reinstatenent under the terns of this Oder.

(d) Mail the follow ng Notice to Wrkers (to be
printed in English and Spanish) in witing to all present enployees,
wher ever geographically located, and to all new enpl oyees and
enpl oyees rehired, and mail a copy of said notice to all of the
enpl oyees listed on its master payroll for the payroll period or
periods applicable to Cctober 7 and Cctober 8, 1975, and post such
notice at the commencenent of the 1977 harvest season for a period of
not |ess than 60 days at appropriate |ocations proximte to enpl oyee
wor k areas, including places where notices to enpl oyees are customarily
post ed.

(e) Have the attached Notice to Wrkers read in
Engl i sh and Spani sh to assenbed enpl oyees on conpany time and property
at the commencenent of the 1977 harvest season, to all those then
enpl oyed, by a Board agent acconpanied by a conpany representative.
Said Board agent is to be accorded the opportunity to answer questions

whi ch enpl oyees may have regarding

3 ALRB No. 18 6.



the notice and their rights under Section 1152 of the Act.
(f) Notify the regional director in the Salinas

Regional Ofice within 20 days fromreceipt of a copy of this
deci sion of the steps which Respondent has taken and will take to
conply therewith, and continue to report periodically thereafter
until full conpliance is achieved.

| T IS FURTHER ORDERED that the allegations contained in
the conplaint not specifically found herein as violations of the
Act shall be, and hereby are, dism ssed.

Dated: February 24, 1977

CERALD A. BROMN, Chai r man

ROBERT B. KUTCH NSON, Menber

RONALD L. RU Z, Menber

3 ALRB No, 18 1.



MEMBER JO-NSEN  Goncurri ng:

| concur in the result, but I amdeeply troubled by the
majority's broad statenent of policy with regard to the renedial
aspect of this case.

The majority states that, "Even a cursory conparison of
Section 1160. 3 of our Act and Section 10( c) of the NLRA reveal s far
broader remedi al powers bestowed on this Board." Wth all due
respect to ny coll eagues, a cursory conparison actually shows that
the two provisions are virtually identical.

The only substantive difference is contained in the
follow ng excerpts which constitute only a small portion of the two
provi si ons:

" ... theboard shall . . . order . .. such persons

.. . totake affirmative action, including

rei nstat enent of enPI oyees with or wthout back

pay, and making enpl oyees whol e, when the board

deenms such relref appropriate, for the loss of pay

resulting fromthe enployer's refusal to bargain,

and to provide such other relief as will effectuate

the policies of this part." Section 1160. 3.

" ... theBoard shall . . . order . . . such persons

. . . to take such affirmative action including

reinstatenent of enployees with or wthout back

pay, as wll effectuate the policies of this Act

... " Sction 10 (c) .

[Principal differences denoted by underscoring. ]

3 ALRB NO 18 8.



Thus, Section 1160.3 nerely adds an exanple of the affirmative
action that may be required. This added exanple pertains only to
cases involving a refusal to bargain, and therefore is totally
irrelevant to the case at hand. The clause allowi ng the Board "to
provide such other relief as will effectuate the policies of this
part" is no nmore than a restatenment of the wording in 10( c) which
allows the NLRB "t o take such affirmative action. . . as wll
effectuate the policies of this Act . . . ."

| see nothing here to indicate that this Board has
significantly greater latitude in fashioning renedies than the
Nati onal Labor Relations Board.

Section 1148 of our Act states that, "The board shal
foll ow applicable precedents of the National Labor Relations Act,
as anended." This nmandate applies no less to the determnation of
appropriate renedies than it does to other determ nations made under
the ALRA. Clearly, there are instances in which the peculiarities
of agricultural |abor nmake certain precedents of the NLRA
I nappl i cable. However, we cannot reject NLRA remedial precedents in
t he whol esal e manner suggested by the ngjority. \Were, as here,
there is no reason to believe NLRA precedent to be inapplicable,
such precedent nust be given due consideration.

Fortunately the majority's decision as to the
appropriateness of awarding litigation costs and attorney's fees
was in line with NLRA precedent. | hope that in the future the
Board will not be too quick to adopt a renedy that does not conport
wi th NLRA precedent.

Dated: February 24, 1977

H chard Johnsen, Jr ., Menber

3 ALRB NQ 18 S



NOTI CE TO WORKERS

After a trial in which each side had a chance to
present their side of the story, the Agricultural Labor Relations
Board has found that we interfered wth the rights of our workers to
act together totry to get a contract or to help one another as a
group. The Board has told us to send out and post this notice.

Vé wll do what the Board has ordered, and also tell you
that the Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

1. To organi ze t hensel ves.

2. Toform join, or help unions.

3. To bargain as a group and to choose whomthey want to
speak for them

4. To act together wth other workers to try to get a
contract or to help and protect one another, and

5. To decide not to do any of these things.

Because this is true, we promse that:

Vé wll not do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT fire you or |ay you of f because you act
together to hel p and protect one another as a group.

VE WLL offer Gctavio Lara Ruiz, Mctor Lara Rui z, MNanuel
R Lara, Jose M Mrtinez, Pedro Fausto Rodriguez, Jose M Minoz, and
Faustino Perez their old jobs back if they want them beginning in

this harvest and we wll pay each of themany

3 ALRB No. 18 10.



money they |ost because we discharged them

\\ recogni ze that the Agricultural Labor Relations Act
Is the lawin California. [If you have any questions about your
rights under the Act, you can ask an agent of the Board. The
nearest Board office is at 21 Wst Laurel Dr., Suite M 65,
Salinas, and its phone nunber is (408)449-7208.

Dat ed:

RESETAR FARVB

By:

(Representative (Title)

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California. DO NOI REMOVE (R
MJTI LATE

3 AARB Nb. 18 11.



AVI SO A LGS TRABAJADCRES

Despues de un juici o donde cada parte tuvo una oport uni dad
de presentar su parte de | os hechos el Gonsej o de Rel aci ones del
Trabaj o Agricol a ha determnado que nosotros interferinos con | os
derechos de nuestros trabaj adores de actuar juntos para tratar de
consegui r un contract© o de ayudarse uno a otro cono un grupo. H
Gonsej 0 nos ha di cho que envi enos y col oquenos en sitio visible este
avi so.

Nosotros harenos | o que el (onsejo ha ordenado vy
tanbi en | es deci nos que el Acta de Rel aci ones del Trabaj o
Agricola es una | ey que da a todos | os trabaj adores del canpo
est os der echos!

1. A organizarse por Si m Snos.

2. Afornmar, unirse, o ayudar a uniones.

3. Aentrar entrato cono un grupo y a escoger a
| as personas que el los qui eren que habl en por ell os.

4. A actuar juntos con otros trabaj adores para tratar de
conseguir un contrato o para ayudar y protegerse uno a otroy

5. Adecidir no hacer ninguna de estas cosas.

Porque esto es verdad, nosotros pronetenos que:

Nosotros no harenos nada en el futuro que |es obligue a
hacer, o les inpedirenos hacer, ninguna de | as cosas nenci onadas
arri ba.

Especi al nent e:

Nosotros no | es despedi renos o abolirenos su trabajo a
causa de que ustedes actuen juntos para ayudar y protegerse uno al

otro cono un grupo.
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Nosotros ofrecerenos a (ctavio Lara Ruiz, Mictor Lara
Rui z, Manuel R Lara, Jose M Martinez, Pedro Fausto Rodri guez, Jose
M Minoz, and Faustino Perez sus trabajos anteriores si ellos
| osqui eren, enpezando en esta (proxi na) cosecha y pagarenos a cada
uno de ellos qual qui er cantidad de dinero que ellos han perdido
por que nosotros | os despedi raos.

Nosot ros reconocenos que el Acta de Rel aci ones del
Trabajo Agricola es laley en Galifornia. S ustedes tienen al gunas
pregunt as acerca de sus derechos bajo el Acta, ustedes pueden
prcguntar a un ager.te del Consejo. La oficina del Gonsej o nas
cercana esta en el 21 Wst Laurel Dive, Suite M- 65, Salinas y el

nunero de tel efpno es:  408- 449- 7208.

Fecha:

RESETAR FARMS

por

Represent ant e Titulo

Esto es un aviso oficial del Consejo de Rel aciones del Trabajo
Agricol a, una agencia del Estado de California. NO LO QUTE N
LO ROWPA.

3 ALRB No. 18 13.
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STATE OF CALI FORNI A e T o
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BEFORE THE \,;}h ©

AGRI CULTURAL LABCR RELATI ONS BOARD ety
)
RESETAR FARVG g
Respondent g
and g Case No. 75-CE-171-M

UNI TED FARM WORKERS OF AMER! CA, g
AFL-A O )
Charging Party |

Ral ph Perez, Frank Q ozco and
C. Alison Colgan, for the General Counsel

Robert M Hnrichs
Abranson, Church & Save, of
Slinas, Glifornia, for the Respondent

David Gode and Susan Bernan of
Menlo Park, Glifornia, for the
Charging Party

DEO S N

STATEMENT CF THE CASE

DAVID C. NEVINS, Admnistrative Law Officer: This
case was heard before ne on Novenmber 5 and 6, 1975, in Salinas,
California;, all parties were represented. ¥ The conpl aint,
al | eges that the Respondent, Resetar Farms, violated Sections
1153('a) and (c) of the Agricultural Labor Relations

_ “Al dates nmentioned herein refer to 1975 unl ess
ot herw se specified.
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Act (hereafter called the " Act"). The conplaint is based on a
charge filed by the Whited FarmWrkers of Arerica, AFL-A O
(hereafter the " Uni on") _a copy of which was served on the _
Respondent en Qctober 9.2 Briefs in support of their respective
positions were filed after the hearing by the General Counsel
and Respondent, and all parties (including the Lhion) submtted
oral argunents at the close of the hearing.

Upon the entire record, including ny observation of
the demeanor of the witnesses, and after consideration of the
ar[qune_nts and briefs submtted by the parties, | make the
foll ow ng:

FI NDI NGS OF FACT

[. Jurisdiction.

. Respondent, Resetar Farms, is a partnership engaged in
agriculture in Santa Cruz County, California, and was admtted
to be by the Respondent. Accordingly, | find that Respondent is
afn ar?rlpc(::ul tural enployer within the neaning of Section 1140.4 (c)
of the Act.

o Further, it was stipulated by the parties that the
Union is a |abor organization representing agricultural em
Pl oye%ejs \CII\AthI n the neaning of Section 1140.4(f) of the Act, and
so find.

1. The Alleged Unfair Labor Practices.

The conpl aint, dated October 22, alleges that the
Respondent violated Sections 1153(a) and (c) of the Act by its
refusal to rehire seven-naned enpl oyees on Cctober 8 because of
their concerted activities in protesting their terms and
condi tions of enploynent and in order to discourage their self-
organi zation rights.

Respondent denies that it refused to rehire the
seven-named enpl oyees or otherw se violated the Act.

_ 7The Respondent argues that irregul arities surrounding
tKe Union's charge should bar this proceeding. However, the
only "irregularity" which seens to exist is that the charge was
mstakenly dated Cctober 7 at first and was changed to read
Cctober 8. In any case, the charge was sufficient under the Act
toinitiate the Board's investigation, was duly served on the
Respondent and resulted in a proper conpl aint issued by the
General (ounsel and |i kew se served on the Respondent.



Respondent essentially contends that the seven-naned enpl oyees
quit their enployment on Cctober 7 and were not rehired on

Cct ober 8 because of their msconduct on the previous day.

1. The Facts.

A. Background:

_ Resetar Farns operates an apple orchard, grow ng
different varieties of apples for harvesting and marketing.
WIliam Resetar, an admtted supervisor, is a partner inthe
operation and oversees the daily operations of the orchard. He is
assisted in his operational duties by the orchard's foreman,
Ramro Oispe, who has the undisputed authority to hire and fire
enpl oyees, as wel| as assign themtheir work, and whom!| find to
gg a supervisor within the nmeaning of Section 1140.4 (j ) of the

t.

_ The seven-nanmed enpl oyees in the conplaint are the
following: Cctavio Lara Ruiz, Victor Lara Ruiz, Manual R Lara,
Jose M Martinez, Pedro Frausto Rodriguez, Jose M Minoz and
Faustino Perez. O these seven, however, only the first four
wer e fornallx recogni zed on the Respondent's payroll (and may be
referred to herein as "official enployees"). The other three
were their helpers: Jose Minoz assisted Jose Martinez, Pedro
Frausto hel ped Cctavio Lara and Faustino Perez assisted Manual
Lara. These so-called "hel pers" (or "unofficial enployees")
assisted the official enployees in picking apples and were paid
fromthe incone of their respective partners. The hel pers were
not listed on the Respondent's payroll. The practice of _
official enployees having hel pers who were not designated on its
Bayroll was known to the Respondent and was a practice followed

y ot her enpl oyees as wel | .

_ Shortly before the events which gave rise to this
unfair |abor practice proceeding, a representation election was
conducted at the Respondent's orchard under the Act's auspices.
That election, held on Cctober 2, resulted in the Union
receiving a mpjority of votes; sonme 22 voted in favor of the
Union. But, as of the date of the hearing in this matter, the
results of that election had not been certified.

Several of the enpl oyees naned in the conplaint were
active in their support for the Union in and around the el ec-
tion. Thus, Jose Martinez, Cctavio Lara and Jose Miunoz passed
out the Union's literature to fellow enpl oyees and were

¥The seven-naned enpl oyees were rel ated to one anot her
and nmay be described collectively herein as the "Lara Famly," a
nane by which they were generally known at the orchard.
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observed doing so by their foreman, M. Oispe. A so, Minua
Lara and Victor Lara were el ection observers for the Union and
were known to be by M. Resetar.

B. The Events O Cctober 7 And 8:

‘On Cctober 7, a Tuesday, t he Respondent intended to
comence picking a variety of apples referred to as Delicious,
after having picked the Newtown variety on precedi ng days.
However, in a break with tradition, M. Resetar decided to use a
met hod of sel ective picking never before used at the orchard.

Rat her than have e _oKees pick all apples fromeach tree

i ndiscrimnately, ich was the customary practice, they were to
pick only the good color apples.. (i.e., the redder ones) and
place theminto one bin and then they were, to concentrate on the

remai ning appl es of each tree (the greener ones), picking them
and placing theminto another hin. . Resetar decided on the
new, selective method of picking in order to segregat t he
redder apples which were nore narketable at the tine.=

M. Resetar arrived at the orchard early on

Cctober 7, at about 6: 30 a. m., andinstructed his foreman to

I nform enpl oyees of the selective picking method to be used that
day. Resetar then left the field. The enpl oyees began arriving
for work that norning at about 7:00 a. m.; their arrival tines
varied because they were paid on a piece rate basis and had no
exact starting tine.

Pi cking was not inmediately begun that day because the
trees were too wet. Instead of beginning work the enployees
stood around tal king and drinking beer. At some point around
8:30 a. m., M. Oispe informed the enpl oyees of the new,
sel ective picking method tha% were to follow that day. Some 35 to
40 t.errptl_oyees were present when Orispe announced the
i nstructions.

o The enpl oyees were displeased with the new nethod of
pi cking, believing it would slow their work and thereby

¥As noted, the method for picking chosen on Qctober 7
was a conpletely new apﬁroach at the Respondent's orchard. The
only conparabl e approach used in the past had bean to pick for
color and size fromone tree and then nove on to another tree in
simlar fashion, |eaving the undesirable apples on each tree
unpi cked. But, even that selective picking nethod had not been
used at the Respondent's orchard for at |east several years.
Custonarily, when apples were to be segreﬁated by size or color,
such segregation was acconplished after the picking was
compl eted, by other enpl oyees.



decrease their i ncome whi ch was based on t he nunber of apple bins
each enpl oyee filled during the day. ¥ The sel ective picki ng

met hod woul d have requi red workers to concentrate picking from
the tree edges where the redder apples are, and then to'
concentrate on the interior portions of trees where the greener
appl es are. The workers thought that by having to divide their
pi cking in such a nanner nore effort woul d be requi red because
the red and green appl es were frequently found cl ose toget her,

al though nei ther the enpl oyees nor Qispe and Resetar had nmuch
experience wth the sel ective picking nethod chosen for the day.

After Oispe gave his instructions, a debate-between
himand the workers ensued as to whether the workers woul d
performas instructed. During the course of that di scussion,
Qispe offered the enpl oyees a higher rate of pay for their bins;
instead of receiving the nornal $6. 45 per bin for Delici ous
appl es, Oispe offered them$7.05 per bin (a-rate which a%pplled
to the Newt own appl es which were nore difficult to pick).
another alternative to encourage the workers to follow hi s
instructions, Qispe offered themthe choice to work at an hourly
rate of pay if they w shed.

During Oispe's discussion wth the workers, M.
Resetar returned to the field and, although he did not personally
enter into the discussion, he understood sonme Spani sh (in which
| anguage t he di scussi on t ook place) and Oispe inforned himin
Enalish as to what was occurring. Despite the discussion and
various-pay alternatives offered by Qispe, the enpl oyees coul d
not agree on a pay nethod for the sel ective

YA substantial dispute exists between the parti es as
to whi ch and how nany of the enpl oyees protested the new pi cki ng
net hod. Respondent contends that it was essentially the Lara
Famly, and in particul ar Jose Martinez, who rejected the work
instructions. Wtnesses appeari ng for the General Counsel
testified that nearly every enpl oyee present protested the
sel ective picking nethod. D scussion and resolution of this
%asputed testinony is reserved for a later portion of this

cl si on

_ YThe piece work rates nenti oned above were rates
establ i shed in the contract between the Respondent and Teanster
Farmnorkers Lhion, Local 1973, of the Wstern Gonference of
Teansters, affiliated wth the International Brotherhood of
Teansters, Chauffeurs, Vérehousenen and Hel pers of Aneri ca. That
contract Is referred to herein as the "Teansters (ontract. The
Teansters Gontract was signed by the Respondent on July 9, 1974,
and was to be effective until June 30, 1977.
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pi cking or whether to followthe instructions. Mst menbers of
the Lara Fam |y were standing together during the di scussion,
somewhat off fromthe other workers. They were opposed to the
sel ective picking method and during the di scussion Jose Martinez
was overheard to say/ "Todo or nada. "

. Sonewhere around 9: 00 or 9:30 a. m., Foreman Qispe
decided to | eave the field. He was told by sone of the em
pl oyees (not the Lara Fanllx) t hat not hi ng woul d happen as | ong
as he remained and that if he |eft the workers coul d | eave the
orchard. (In order for work to proceed in the orchard, the
foreman had to be present, for he was responsible for Rasslng out
the tags necessary to identify which worker picked which bins of
appl es.) Enployees inforned Oispe he should | eave and that the
wor kers woul d coma back the followi ng day to pick apples. M.
Resetar approved of the plan, and as Oispe | eft the orchard, he
announced to the enpl oyees as a group that those who wanted to
wor k shoul d come back the next day.

Aiter Orispe left the orchard, the enpl oyees al so
departed. No appl e picking was perforned on Cctober 7. How
ever, (rispe did not believe that any of the enpl oyees present
that day had quit their enploynent. He |eft because there was
no agreenent with the workers as to whether the selective
PICklng instructions woul d be foll owed or what nethod of paynent

or the picking woul d be used.

. (nh the next day, Wdnesday, M. Resetar rescinded the
sel ective Plpklng met hod whi ch had been announced t he previ ous
day. Still in need of the redder apples, however, instructions
were issued to enpl oyees that they were to concentrate on those
trees which contal ned a higher percentage of red apples, picking
all the apples on such trees and | eaving the ot her greener trees

for a later picking.

Most of the enpl oyees appeared for work at about 7:00
a. m. on Cctober 8 and comrenced picking the appl es under the
modi fied instructions. The seven nenbers of the Lara Famly
appeared for work at about 8:00 a. m.  Wen the Lara Fam |y went
to get their |adders and work instructions, they were stopEed by
M. Resetar. He told themthat they had not wanted to work the
previous day and wanted to that day, but due to their refusal to
work the previous day they had quit. Wen nenbers of the Lara
Fan1|¥ protested that they had not quit, M. Resetar continued
to refuse thempermssion to work.

. As the Lara Famly was prevented fromworking that
morni ng, they asked for their paychecks. M. Resetar informed
t hem he woul d have their paychecks later; he did not SﬁeCIfy
when. Later that day M. Resetar instructed that paychecks be
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made up for the four menbers of the Lara Famly who were de-
signated on the Payroll. However, it was not until approxi-
mately one week [ater that the enpl oyees went to pick up their
paychecks.

After they were not permtted to work on Cctober 8,
menbers of the Lara Famly went to the Union and conpl ai ned. A
Uni on representative came to the field later to speak with M.
Resetar, but the seven-naned enpl oyees in the conplaint were not
put back to work. Al other enployees who had been at work the
previous day, Cctober 7, were allowed to return to work on
Cctober 8. It was acknow edged that the enpl oyees general |y
were pl eased on Cctober 3 that the selective picking
instructions of the previous day had been rescinded. *

CONCLUSI ONS

[. Introduction.

Section 1152 of the Act provides, in part, "Enployees

shall have the right to self-organization . . . and to engage in
other concerted activities for the purpose of collective
bargaining or other nutual aid or protection. . . ." The CGenera

Counsel initially contends that Respondent interfered with and
restrai ned the seven-naned enpl oyees, in violation'' of Section
1153 (a) of the Act, by denying themre-enpl oynent on Cctober 8
because of their "concerted activities" of the previous day—
nanely, their protest over the work instructions given that day.
The General Counsel argues that the workers' protest on Cctober 7
was activity protected by the Act and could result in no reprisal
bK t he Respondent. |In addition, General Counsel contends that

e Respondent viol ated Section 1153( ¢) of the Act by
dlscrlnlnatlng agai nst the seven-naned enpl oyees by refusing them
Lﬁ_enploynent on Cctober 8 due to their known support for the

i on.

Contrary to the General Counsel, Respondent argues
that the seven-named enplo%ees wer e not engaglng in protected,
concerted activity on Cctober 7, but were guilty of Insubordi-
nation and a refusal to work under proper work Instructions.
Respondent notes that none of the seven-naned enpl oyees sought
to grieve the disputed work instructions under the governing
Teansters Contract and by their actions—+n effect—guit their
enpl oyment on Cctober 7. Respondent clains that the seven-naned
enpl oyees were the only workers refusing to work on

"No new enpl oyees were hired as repl acenents for the
Lara Fam|ly. Rather, Respondent used the existing conpl ement of
workers to conplete the necessary picking until the end of the
harvest season on Novenber 2.
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Qctober 7 and were therefore not entitled to re-enploynent on
Qct ober 8

1. The Charge Under Section 1153( a) .

The first question which nust be confronted is whether
the seven nenbers of the Lara Famly were engaging in activity
on Cctober 7 protected by virtue of Sections 1152 and 1153( a)
of the Act. For, if they were engaging in activity protected by
t he Act, t he Respondent—general IK speaki ng—coul d not lawfully
di scharge themas a result of suc activity, or refuse to re-
enpl oy themfor such activity.?®

Protected, concerted activity on the part of enpl oyees

IS a concept ext enS|ver litigated under the Act's sister
statute, the National Labor Relations Act, as anended

"N. L. R. A, "}, Reviewof N.L.R.A. precedent establ i shes beyond
serious doubt that the workers' protest of Cctober 7 was acti-
vity held protected under identical provisions of the N. L. R. A.
Thus, as noted by the National Labor Relations Board in Mt al
Plat|ng Corp., 201 NLRB No. 28, 82 LRRM 1156, 1157 (1973):

It is now established that a single, spontaneous
wor k st oppage, absent unusual circunstances, 1S
Pr otected by Sect| on 7, and discharging em)l oyees
or engagl ng in such act i vity violates Section

(a) (l

In both that case, as well as N. L. R. B. v. Washi ngton A um num

Co., Inc., 370 U. S. 9, 50 LRRM 2235 (1962? , Wwhich was cited by
the National Labor Relations Board in Metal Plating, enployees

| eft their work to protest existing working conditions and their
resulting discharges were held unlawful.

It has long been recognized under the N. L. R. A. that
wor kers have the-protected right to protest their working con-
ditions in concerted fashion, whether or not such protests result
in brief work stoppages. See N. L. R. B.v. Wstern Mat

¥Throughout this portion of the Decision, no effort is
nade to characterize what occurred on (ctober 7 as if the Lara
Famly had quit their enploynment. Despite the Respondent's
contention to the contrary, evidence does not support any
concl usi on that the seven-naned enpl oyees quit their enpl oynent.
Rather, they returned on Gctober 8 expecting continued work wth
the Respondent. Furthernore, Foreman Qi spe did not consider
that they had quit the previous day, nor did the Lara Famly.
Quitting is nornmally a voluntary act on the part of an enpl oyee
and not hi ng suggests that the seven Laras voluntarily severed
their enpl oynent wth the Respondent.
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kers, I nc., 368 F.2d 65, 63 LRRl\/I2367(§C. A. 10, 1966);
N.L.R.B. v. Kennaretal, I nc., 182 F.2d 817, 26 LRRM 2203 ( C. A.
3, 1950); Anmerican Hones Systens, 200 NLRB No. 158, 82 LRRM 118
(19721"! Indeed, in L. C Cassidy & Sons, I nc., 206 NLR3 No

52, 84 LRRM 1524 (1973), enployees v/iho refused to perform work
under an existing piece work rate and who sought to change their
wages to hourly rates of pay were held to be engaged in
protected, concerted activity.

Thus, in this case it nust be concluded prelimnarily
that the workers engaged in activity protected by the Act on
Cctober 7. This is true whether that activity is characterized
as a work stoaﬁage, or a protest over the selective picking
Instructions wnich were issued, or a protest over the wages to
be Eald for selectively picking apples. It is clear that the
wor kers were dissatisfied with the work instructions issued and
sought to change them The resulting discussion which took
pl ace' on Cctober 7 was—in essence—an effort to persuade the
Respondent to rescind the instructions or an effort to negotiate
a nem1meg$ structure for the selective picking.” And, the fact
that menbers of the Lara Fam |y may have led the protest (or,
indeed, were the only protestors) does not forfeit themtheir
protected rights. See N. L. R. B. v. Hias Brothers Restaurants,
Inc.,___ F.2d , 86 LRRM 2651 (C. A. 6, 1974):; Kennanetal,

supra, 26 LRRM2203; Metal Plating, supra, 82 LRRM 1156.

In its post-hearing brief, Respondent enphasises that
M. Resetar's motive in refusing to re-enplox_the seven workers
was not due to any intent to interfere with his enployees
protected rights. But, the Respondent's contention finds no
support in the law. Wen it cones to enployees' rights, an
enpl oyer may not interfere regardl ess of notive.

Al though the workers' Cctober 7 protest did have
overtones of a work stoppage, the evidence does not support a
finding that they engaged in any IenEthy st oppage or strike.
Thus, the discussion between the workers and Oispe took place
primarily before any work was to conmence, due to the wet con-
dition of the apple trees. Additionally, the workers did not
refuse to follow any direct order by Oispe to begin their work
and, indeed, Orispe vquntarllx | eft the orchard know ng that his
absence woul d preclude any work fromtaking place. Nor were the
enpl oyees paid for October 7 inasnuch as no work was performed.
Under such circumstances, it cannot be said that even if a work
stoppage did occur on Cctober 7 it fell outside the Act's
protection. Shelly & Anderson Furniture @Q v. N.L. R. B.,
F.2d —, 86 LRRV2619 ( C. A. 3, 1974) .



As noted |ong ago under the identical portion of the N. L. R. A. |
"Section 8( a)_%l ) is violated if an enployee is discharged for

m sconduct arising out of a protected activity despite the em
ployer's good faith, when it is shown that the m sconduct never
occurred, * * * * Aprotected activity acquires a precarious
status if innocent enployees can be discharged while engaging in
i t, even though the enployer acts in good faith." N.L.R.S. v.
Burnup & Sms, Inc., 379 U.S. 21, 57 LRRM 2385, 2386 (1964) .

However, activity protected by the Act could lose its
protected status if it is otherw se unlawful or inproper. Qe
possi bl e way of losing that protection under the N. L. R. A. has
been where enpl oyees engage in a work stoppage viol ating a no-
strike clause in their existing collective bargai ning contract.
Thus, al though Respondent does not directly raise the issue, it
seens appropriate to consider the question of whether the workers
on Cctober 7 lost their protection to engage in their pr oto/est by
virtue of the no-strike clause in the Teansters Contract.

Several factors support the view however, that the
Teanster Contract's no-strike provision has little bearing on
the resolution of this case. For one thing, the evidence does
not support a factual finding that a strike or work stoppage
actual l'y took place, due to Oispe's |leaving the orchard. It was
his departure, as nuch as any work refusal by enpl oyees, which
led to the conpl ete absence of work on Gctober 7. Thus, it is
difficult to say that a neani ngful breach of the no-strike cl ause
actual |y took pl ace.

_ For anot her thing, enployees of the Respondent knew
virtual Iy nothing about either the existence of the Teansters
Qontract or its contents. It was never shown to themor ex-
plained to them It is fair to conclude that since the Contract
was entered into prior to the Act, and before any statutory
bargai ning rights were established, the Gontract was not based
on any know edge or support emanating fromthe enpl oyees
thensel ves. Thus, to bind the enpl oyees by the Gontract's no-
strike clause does not seemwarranted. For exanple, it has been
recogni zed under the N. L. R. A. that an underlying policy which
al l ows an enpl oyee col | ective bargai ning agent to give up a
portion of enpl oyees' protected rights, such as the right to
strike, stens fromthe najority support freely given by the
enpl oyees to that bargaining agent. See Enporium Capwel | Co.

“The Teansters Contract provi ded: "The Union [ Teansters)
and the Gonpany agree that there shall be no | ockout, strikes,
sl owdowns, |ob or economc action, or other interference wth the
conduct of the Conpany's business during the life of this
Agreenent . "
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v. Western Addition Comunity Organization_— _U.S._ ___ , 88
11'"RRIM2660 Q.975) .Here, there Is no showing that the enpl oyees
ever voiced support for the Teansters Contract; therefore,
little basis exists for binding then to its unknown provisions. %

Finally, even if the enployees (or the Lara Famly)
actually violated the contractual no-strike clause and thereby
lost their protection to protest in the manner they did, it can
only be concluded that Respondent condoned such a breach and
thereby sacrificed its right to take reprisals against the
protest. It has been held under the N. L. R. A. that when an em
pl oyer condones unprotected activity, it cannot rest upon that
activity's unprotected status in neting out discipline. How
ever, the rule has been stated as foll ows:

Were, as here, the strike msconduct is
clearly shown, condonation may not be |ightly
presumed fromnere silence or equivoca
statenments, but nust clearly appear from sone
positive act by an enployer indicating for-

gi veness and an intention of treating the
guilty enployees as if their msconduct had not
occurred. ¥

_ In this case, the Respondent denonstrated its condo-
nation of the Cctober 7 protest in two separate ways. First, at
the conclusion of the group discussion on Cctober 7, M. Oispe
announced to the entire conpl ement of workers that those who
wanted to work should return the follow ng day. Al though the
remark was sonewhat ambiguous, it is aﬁparent the 'foreman meant
that all enployees were wel come back the next day if they w shed
to return. No other conclusion is possible in viewof Oispe's
adm ssion that he did not consider that any of the enpl oyees had
quit their enploynent as a result of their Cctober 7 protest,
and his further adm ssion that he did not know the basis for M.
Resetar's refusal to allowthe Lara Famly to work on Cctober 8.

"1t should be noted that the Act itself recognizes
that contracts entered into prior to the Act becone voi d and
I neffective if enpl oyees choose anot her col |l ective bargai ni ng
agent through the Act's election processes (Sections 1.5 and
1159). Accordingly, the Act al so recogni zes the significance of
enpl oyee free choice in sel ecting a bargai ning representative.

12/ N.L.R. 3. v. Mrshall Gr Weel & Foundry Co., 218

F.2d 409, 414, 35 LRRV2320 (C. A. 5 1955); N.L.R.3. v. Bake
Parts Co. , 447 F.2d 503, 77 LRRM2695 (C. A. 7, 1971).
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Second, no doubt can exist that many nore workers than
just the Lara Famly participated in the protest agai nst the
sel ective picking nethod. The credible testi nony of Jose
Martinez, Gctavi o Lara and Manual Lara establishes that nost, if
not all, the approxi mately 40 enpl oyees present on Cctober 7
opposed the work instructions given by Oi spe. Even Angel o
Reyes and Luis Gnzal es, two enpl oyee-w t nesses presented by the
Respondent, acknow edged that "nmany" or at |east one-half of the
enpl oyees did not w sh to work under the new work instructions.

_ ~ Furthernore, even M. Qispe acknow edged that his

di scussion regarding his work instructions was held with the
entire group of workers. Nor can it be accepted that the reason
no work was perforned on Tuesday vas sinply because sone sevey
out of over 35 enpl oyees did not like the work instructions. *
In this connection, Respondent rescinded its Cctober 7
instructions the next day, even though the Laras were not
permtted to work.

o Accordingly, it nust be concluded that on Tuesday a
majority of workers present protested the new nethod of sel ec-
tive picking and resisted working under that nethod. It nay
have been that sone of the Lara Famly, in particul ar Jose
Marti nez, spearheaded the protest, Zput support was broad and deep
for that protest anong the wor kers.

_ M. Qispe's testinony, as well as M. Resetar's

i npressions, are not credited as to their claimthat it was only
the Lara Famly who did not wsh to work. It is inconceivable
that had it only been the seven Laras refusing to work that
Qispe woul d have tried to entice the entire conpl enent of

enpl oyees to work by offering higher wages. Nor is there any
substanti al evidence that other enpl oyees were afraid to work
because of possible trouble with the Laras, for no testinony was
put forth which established that any real or vocal threat to

ot her workers was nade by the Laras, as suggested by the
Respondent. In fact, other enpl oyees who testified indicated no
concern over what the Laras maht do if the others chose to work
under the disputed work instructions.

¥ Respondent has dealt at length with the contention
that the selective nethod of picking inplenented on Qctober 7
woul d not have |ed to any di mni shed earnings on the enpl oyees'
part. But, the evidence shows that al nost all those involved in
the di spute, including M. Resetar and M. Qi spe, understood
that—at | east—a significant chance existed that the new nethod
woul d result in lower earnings. In fact, a premumpiece rate
was of fered the enpl oyees and no one coul d say positively that
even wth that premumrate the enpl oyees woul d have ear ned
conpar abl e amounts to —[ cont .
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However, despite the fact that many workers joined the
protest on Cctober 1, only the seven Laras were refused re-
enﬁloynﬁnt on Cctober 8. By condoning the protest action of the
others through their re-enployment the follow ng day, the o
Respondent forecl osed itself ron1aIEU|ng that the Laras’ activity
was unprotected and therefore barred themfromfurther enployment.
Retail, \Wolesale & Departnent Store Lhionv. N' . L. R. B., 466
F.2d 380, 80 LRRM 3244, 3247-8 (C. A. D.C., 1972).Thus, even if
the Laras! protest activity was unprotected, so too was the
protest activity by the others, and both groups were entitled to
reinstatenent in simlar fashion the foll ow ng day.

One final argument should be considered. Respondent
al so contends that the seven-naned enployees | ost their statutory
protection because they were foreclosed fromengaging in protest
activity by the grievance provisions of the Teansters Contract.
Respondent, however, cites no applicable author|t¥ for the
proposition that an existing grievance procedure forecloses
enpl oyees fromprotected activity. Furthernore, in view of the
coments earlier made with respect to the Teamsters Contract, it
woul d be highly inappropriate to bind the Laras to its grievance
procedures. In fact, Respondent-also permtted to grieve matters
under the Teansters Contract—Iikew se did not seek to adjust the
di spute of Qctober 7 either through its grievance procedures or by
contacting the Teansters Union. Accprdlnﬁly, | cannot .find any
sufficient basis in the record to- find that the enpl oyees were
foreclosed fromengaging in their protest actions on Cctober 7 on

the basis of the contractual grievance provisions. =

¥ continued] —their past earnings. Thus, the workers'
protest was real and enanated fromtheir good faith belief that
the new work instructions would cause thema |oss in earnings.

_ 1t should be noted that Section 1160.9 of the Act
provides th~at the unfair |abor practice procedures set up by the
Act and enployed in this case "shall be the exclusive nethod of
redressing unfair |abor practices." Athough it is true that the
National Labor Relations Board has devel oped a policy to defer to
arbitration where a conplaint involves both an unfair [|abor
practice allegation and contractual dispute (see Collyer Insulated
Wre, 132 MR3 837, 77 LRRM1931), the Agricultural Labor
"Rel ations Board has yet to develop such a policy. In view of the
absence of any deferral policy by the Agricultural Labor Relations
Board, it seens additionally 1nappropriate to hold that the
enpl oyees had to take their protest of Cctober 7 through the
grievance Brocedure rather than by way of concerted apt|V|tK
protected by Section 1152. This is especially true since the
Respondent itself insists - [cont. ]
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Insum it is ny conclusion that the Respondent vio-
| ated Section 1153( a) of the Act by refusing to re-enploy or—
in effect--discharging the seven-named enpl oyees in the com
plaint on Cctober 8. The protest enﬁaged in by the seven
workers was protected activity and the Respondent had no | awf ul
basis on which to refuse to re-enploy themfor engaging in such
prot est.

IIl1. The Charge Under Section 1153 (c) .

_ As earlier noted, the General Counsel also contends
that discharge of the seven Laras violated Section 1153( c) .
However, while the evidence coul d perhaps support an inference
that the Respondent’'s notive in discharging the Laras was to rid
itself of strong Union supporters, | do not believe there is
sufficient evidence which mandates that inference.

In finding that the Respondent did not violate Section
1153(c), | take note of the follow ng facts. For one thing, the
five discharged enpl oyees who were active in the Union's behal f
were only active around the tine of the election, sone five to
six days prior to their loss of enployment. There is no evidence
that any of their support for the Union continued to manifest
itself imediately precedlnﬁ their discharge, or that either M.
Re?eta{ or M. Oispe were hostile to their pre-election Union
activity.

For another thing, there is no show ng that the Res-
pondent had ag%_5|gn|f!cant aninus toward the Union or its
supporters. ile it is undoubtedly true that the Respondent
knew of some of the Laras' Union activity, since three of them
had been seen by_CrlsBe passing out Union literature and two of
t hem had been Uni on observers at the election, the intention to
di scrimnate agai nst them because of such activities is not
denonstrated by the record.

Nor can any anti-Union notive be inferred fromthe
foreseeable results of M. Resetar's refusal to re-enploy the
seven Laras. See Radio Cificers hionv. N.L.R. B., 347 U.S.
17, 33 LRRM 2417 (1954) .That inference is unwarranted here
because M. Resetar's sole notive for the "di scharges," as
denmonstrated by the record, stemred fromhis m staken belief
that the seven enpl oyees were single-handedly responsible for
the protest on Cctober 7. In addition, nothing in the record

1 Tcontinued] —that under the Teamsters Contract
enpl oyees had no right to protest the picking instructions by way
of a grievance. Conpare Bunker HIIl Co. , 208 NLRB Mo. 17, 85
LRRM 1264 (1973): Fenix s Sclsson, I nc., 207 NLRB No. 104, 85
LRRVI 1380 ( 1973) .
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reflects that the protest had any overt connection to the
Uni on or was considered as having such a connection by M.
Reset ar.

Accordingly, because there is insufficient evidence to
support the belief that the seven-named enpl oyees were di s-
charged in whole or in part for their activities in behal f of
the Union, | find that Respondent did not violate Section 1153
(c).® 'see L. C Cassidy 5 Sons, supra, 84 LRRVI1524. | re-
commend, therefore, that that portion of the conplai nt which
alleges a violation of Section 1153(c) be di smssed.

THE REMEDY

Havi ng found that Respondent viol ated Section 1153
(a) of the Act, | shall recommend that it cease and desi st
therefromand take certain affirmative acti on designed to
effectuate the policies of the Act.

Havi ng concl uded that Respondent unl awful |y refused to
re-empl oy, or—+n effect—unlawfully di scharged, Cctavio Lara
Ruiz, Mictor Lara Ruiz, Manuel R Lara, Jose M Martinez, Pedro
Frausto Rodriguez, Jose M Minoz and Faustino Perez, | recomend
the foll ow ng:

(1) Respondent make whol e Cctavio Lara, Mictor Lara,
Manuel Lara and Jose Martinez, enpl oyees who were officially
desi gnated on the Respondent's payroll, for any | osses they
incurred as a result of their |oss of enpl oynent on Cctober 8 by
payrment to themof a sumof noney equal to the

“There is some authority for hol ding that enpl oyees who
engage in a protected work protest constitute thensel ves by such
protest as a "labor organization" and if a discharge results from
such protest it can be held to di scourage menbership in that
| abor organi zation wthin the nmeaning of Section 1153(c). See
Kennanetal, | nc., 26 LRRM2203. However, | know of no such
princi pl e being voiced recently, and note that in traditional
1153( ¢) discharge cases (under 8 (a) (3) of the National Labor
Rel ations Act), a violation does not nornally occur unl ess the
enpl oyer's actions constitute reprisal against activities in
behal f of or support for a nore recogni zabl e | abor organi zati on.
In other words, recent cases under the M. L. R. A. do not seemto
hold that any one-tine | oose congregati on of enpl oyees, identified
together only in presenting a single work protest, establishes
themas a | abor organi zation wthin the neani ng of Section 1153

(c).
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wages they would have earned from Cctober 8 to Novenber 2 (the
end of Respondent's season), less their net earnings during such
period, together with interest thereon at the rate of seven
percent (7% per annum and that [oss of pay and interest be
conputed in accordance with the fornula used by the National
Labor Relations Board in F. W Wolworth Co. , 90 NLRB 289; and
Isis Plunbing ana Heating Co., 133 NLRB 716. Their rei nbursement
shoul d be based on the named enpl oyees' average daily earnings
for the |ast five days each worked preceding the |ast day they
wor ked, discounting any higher piece rate for those days.ly

2 Al'l seven-naned enpl oyees be granted reinstate-
ment by Respondent at the beginning of its next season, either
intheir own right or for the three helpers, if the practice
continues, as heIPerP of enpl oyees officially designated on the
Respondent ' s payrol | . 2

_ (3) That the Respondent publish in the nmanner des-
cribed bel ow the attached noti ce.

General Counsel seeks several methods of publishiq?
the attached notice which' have not been customarily enployed by
the National Labor Relations Board. The rationale for these
speci al publishing nethods is that agricultural enployment is not
only seasone;, but enployees do not always return to the same
enpl oyer so as to learn of the outcome of a proceeding |ike this
one. Gven the unusual nature of agricultural enployment, it is
ny view that special steps have to be

_ ' The back pay for those three official enployees who
were assisted by hel pers shall be conputed as to include the
pi ece rate earnings generated by the three hel pers who assisted
them However, the Board's Regional Ofice in Salinas shoul d
take the necessary steﬁs to insure that the three hel pers
receive their proper share of the back pay earnings as conputed.

¥ Respondent argues that any remedy herein shoul d not
run to the three hel pers who were not off|C|aIIK desi gnated on
t he Respondent's payroll. However, to ignore those three _
enFonees woul d ignore the Act's mandate to provide relief which
will effectuate the Act's policies. The three hel pers, Pedro
Frausto, Jose Munoz and Faustino Perez, were clearly
“agricultural enployees" as that termis used in Section _
1140.4( b) of the Act, and therefore deserve the Act's protection
and remedy for violation of their rights. Respondent has known
of and accepted the practice of helpers working at its orchard
wi thout requiring themto be designated on_|tsmﬁayroll and it
cannot now ignore that |ong-standing practice when it comes to
remedying its unfair |abor practice as to such hel pers.
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taken to insure that enployees are apprised of their rights.
Accordingly, | recomend that the attached notice be translated
in both English and Spanish, with the approval of an authorized
representative of the Board, and that it be given by Respondent
to each new enpl oyee hired fromnow to the end of the next
harvest season. Respondent shall al so advise each new enpl oyee
that it is inportant that he or she understands its contents and
to offer, if the enployee so desires, to read the notice to the
enpl oyee in either English or Spanish.

Further, | recommend that English and Spani sh copies
of the attached notice be mailed by the Respondent to each em
pl oyee who worked at Respondent's orchard on Cctober 7 , to the
full extent that Respondent can- |earn of such enpl oyees' current
mai | ing addresses. Only by so mailing the notices to such
enpl oyees at their current, or |ast-known, addresses is there
reasonabl e hope that enpl oyees know edgeabl e of the events which
led to this unfair |abor practice proceeding can |earn of their
rights and its outcomne.

The General Counsel also requests that by way of renedy
t he Respondent reinburse both the Board and the Charging Party
for the cost's of this proceeding, including reasonable counsel
fees, salaries, witness fees, transcript and record costs and
nore. The Board, of course, has not yet considered this form of
renmedi al request and such costs have not been generally awarded
by the National Labor Relations Board. A though the Genera
Counsel cites Tiidee Products, I nc., 194 NLRB No. 198, 79 LRRM
1175, 196 NLEB No. 27, 79 LRRM 1692 (1972), enforced as
modi fied, 502 F. 2d 349, 86 LRRM2093 (C. A. D.C., 1974),
cert., denied, 421 U. S. 991, in support of its requested costs,
review of the cited decisions shows that the National Labor
Rel ati ons Board has awarded such costs only where a respondent
has engaged in clearly frivolous litigation or where his unfair
| abor practice of fenses were of a clearly aggravated and
pervasi ve magni tude, involving flagrant repetition of conduct.
It is obvious that Respondent here has engaged in no such
flagrant conduct as was discussed in the Tiidee case.

It nmay be that the Board will not wish to follow the
Tiidee rational e in determning whet her such a strong showing is
necessary to warrant imposition of costs agai nst a respondent.
However, | see no reason at this time to either depart fromthe
rationale of Tiidee or to strike out on a new course of renedi a
orders without prior direction fromthe Board. Accordingly, |
deemit inappropriate to foll ow the General CGounsel's requested
recommendation at this tine.
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Uoon the basis of the entire record, the findings of
fact and conclusions of law, and pursuant to Section 1160. 3 of
the Act, | hereby issue the follow ng:

GROER
hal | Respondent, its officers, agents and representatives
shal | :

o (1) Cease and desist frominterfering with, re-
straining and coercing enpl oyees in the exercise of their right
to self-organization, to form join, or assist |abor _
organi zations, to bargain collectively through representatives
of their own choosing, and to engage in other concerted acti-
vities for the purpose of collective bargaining or other nutual
aid or protection, or to refrain fromany and all such
activities (except to the extent that such right may be affected
by an agreenent requiring nenbership in a | abor organization as
a condi tion of enploynent as authorized in Section 1153 (c) of
the Act), Dby way of discharge, refusal to re-hire or other
di scipline for engaging in such activities; and

(2) Take the followi ng affirmative action which is
deened necessary to effectuate the policies of the Act:

(a) Ofer Cetavio Lara Ruiz, Victor Lara Rui z,
Manuel R Lara, Jose M Martinez, Pedro Frausto Rodriguez, Jose
M Minoz and Faustino Perez full reinstatement to their
positions at the beginning of the next harvest season, and to
make the first four-naned enpl oyees whol e for | osses they may
have suffered as a result of their [oss of work on Cctober 8,
all in the manner described in the imediately preceding section.

. (b) Preserve and make available to the Board
or its agents, upon request, all payroll records, social secu-
rity ﬁaynEnt records, time cards, personnel-records and reports,
or other records necessary to anal yze the back pay due.

(c) Qve to each enployee hired fromnowto
the end of next harvest season copies of the notice attached
hereto and narked as "Aﬁpendlx." Copi es of this notice, in both
English and Spani sh, shall be approved by the Regional Director
for the Salinas Regional Office, or other authorized
representative of the Board. Respondent is also required to
mai | to all enployees working on Cctober 7, 1975, copies of the
notice. The nmanner of publication of the attached notice is set
forth in the foregoing section entitled "Remedy. "
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(d) Notify the Regional Drector in the
Salinas Regional Gfice within 20 days fromrecei pt of a copy of
this Decision of the steps Respondent has taken to conply
therewth, and to continue to report periodically thereafter
until full conpliance is achieved.

Dated: February 16, 1976.

AGRI CULTURAL LABOR
RELATI ONS BOARD

L Y
M £. /U@'zua

David C Nevins
Admni strative Law Ofi cer
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APPENDI X

NOTl CE TO EMPLOYEES

After a hearing in which all parties presented evi-
dence, an Admnistrative Law O ficer of the Agricul tural Labor
Rel ations Board has found that Resetar Farns has violated the
Agricultural Labor Relations Act, and has ordered Resetar Farns
to notify all persons working for it on Cctober 7, 1975, and al
those comng to work for it fromnow through the next harvest
season that the violation will be remedied and that enpl oyees
rlghés_mnél be respected in the future. Therefore, each of you
i s advi sed:

(1) That on Cctober 8, 1975, Resetar Farnms unl aw
fully refused to re-enploy, and—n effect—unlawful |y di scharged,
Cctavio Lara Ruiz, Victor Lara Ruiz, Mamel R Lara, Jose M
Martinez, Pedro Frausto Rodriguez, Jose M Minoz and Faustino
Perez for engaging in a work protest protected by the
Agricultural Labor Relations Act.

(2) We wll grant reinstatement to the above-naned
seven enpl oyees at the begi nning of next harvest season and give
t hose of the seven-nanmed enpl oyees who were on our pay-roll back
pay for any |osses they suffered between Cctober 8 and the end of
the harvest season they were morklnﬂ. The Agricul tural Labor
Rel ations Board will seek to have those of the seven-naned
enpl oyees, who were not then officially on our payroll, paid for
their |osses as well.

_ (3) Ve wll not discharge, refuse to re-enploy or
ot herwi se di scipline enpl oyees who exercise their right "to self-
organi zation, to form |oin, or assist |abor organizations, to
bargai n col |l ectively through representatives of their choosing
and who engage in other concerted activities for the purpose of
col l ective bargaining or-other nutual aid or protection, or who
refrain fromsuch activities, which rights are nore fully
specified in the Agricultural Labor Relations Act.

S gned:
Resetar Farns

Dat ed: By

(Title)
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