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Thi s decision has been del egated to a three-nenber panel.

Labor Code Section 1146.

On Septenber 3, 1975, the United Farm Wrkers of America,
AFL-CO (" UFW') filed a Petition for Certification as the
bargai ning representative of the enployees at Vista Verde, Farns.
An el ection was held 11 days later, on Sunday, Septenber 14, 1975.
The total enploynent at the ranch for the payroll week preceding the
filing of the petition was 432 workers. In the election, 236
workers voted. The election results were: UFW- 121; No Union -
50; Unresolved Chal l enged Ballots - 63; Void Ballots - 2.

The enployer filed a timely objections petition,
pursuant to Section 1156. 3 (c), raising 35 objections. Twenty of
these were set for an evidentiary hearing.¥ Three of the

objections are that the election was held beyond the seven-day

YThree additional objections were filed by the enployer within
ten days of the conpletion of the election. They were dismssed as
untinely, and the e on/er appeal ed fromthe dismssal. As we
decline to certify the Vista Verde election, it is unnecessary to
consi der the appeal fromthe dismssal of these additional
obj ecti ons.



[imt wthin which the Board is required to schedul e represent a-
tion elections,? on a Sunday, with insufficient notice to the

enpl oyees. W find that these objections have merit and we set
aside the Vista Verde election. Because of our disposition of this
case we will not consider other objections to the election raised by
the enpl oyer.
This election was held in the first, harried days of the Act.
During the period between the filing of the petition and the
el ection, the regional director, the general counsel, and a specia
Boar d- appoi nted agent, held extensive conversations with the parties
concerning the peak of season issue at the ranch, This issue was not
resolved until Friday, Septenber 12. Until that date, the parties
di sputed the 1975 peak figures: the enployer contended that the
petition had not been tinely filed, the UFWclaimed that the nethod
of peak conputation used by the enployer was inaccurate.
On Saturday, Septenber 6, the enployer's attorney,
Randol ph Roeder, was informed in a phone conversation with Regiona
Director Aguilar that no determnation whether to hold an el ection
at Vista Verde had yet been made. Aguilar stated that he would
consi der the enployer's invitation to inspect the ranch's peak

records, but no inspection was nade.

2 Labor Code § 1156.3 (a) states in part, "Upon receipt of [the
Petition for Certification], the board . . . shall imediately
i nvestigate such petition, and, if it has reasonable cause to
believe that a bona fide question of representation exists, it
shal | direct a representation election by secret ballot to be
hel d, upon due notice to all interested parties and within a
maxi mum of seven days of the filing of the petition."”

3 ALRB No. 19 2.



Oh Monday, Septenber 8, Aguilar spoke several tines by
phone with Roeder and wth the UFWorgani zer in charge of Vista \Verde
Farns, Jan Peterson. There was still a dispute over the peak issue.
Aguil ar inforned Roeder he had advi sed Peterson to w thdraw the UFW
petition. She had refused, -and Aguilar stated he had tol d her he
mght be conpel led to dismss the petition.

Roeder contacted the regi onal Board offi ce on Tuesday,
Septenber 9. Aguilar was not in and Roeder spoke to the General
Qounsel, Wlter Kintz, who told himthat he, Roeder, woul d be advi sed
by Aguilar later that day if an el ection was to be schedul ed. Roeder
heard nothing fromthe Board on Septenber 9 or on Vdnesday, Septenber
10. Based on his conversation wth Kintz and the fact that the 10th
was the seventh day after the petition was fil ed,® Roeder concl uded
that the petition had been di smssed or had becone noot and so
infornmed the enpl oyer, who in turn discontinued its el ection canpai gn on
the ranch. ¥

O Septenber 11, a special Board agent cal | ed Roeder and
told himthat the Board needed sonme nore infornation, sonething in
witing to close out the case. Roeder conplied. nh Septenber 11,
Roeder al so becane aware of a Los Angel es Tines article quoting M.
Peterson as stating that the ALRB had denied the UFWs petition for an
election at M sta Verde Farns.

Ms. Peterson testified that she was inforned that ' ALRB

General ounsel Kintz had undertaken consi deration of the

¥ Labor Code & 1156.3 (a). See footnote #2.

¥ The enpl oyer had hired at |east one individual to conduct an
el ecti on canpai gn whi ch consisted prinarily of advising enpl oyees of
alternatives to uni on organi zati on.

3 ALRB No. 19 3.



petition; she subsequently net wth Kintz on Vdnesday,
Septenber 10 and on Friday, Septenber 12, to discuss the peak

I ssue. Peterson testified that Kintz stated he was consi deri ng
dismssal of the petition, but needed nore information. n the
afternoon of Septenber 12, Kintz took the peak issue to the Board,
and at approxinmately 5 p. m. , the Board decided that the el ection
shoul d take pl ace as soon as possi bl e.

h the evening of Friday, Septenber 12, Roeder was
contacted by Regional Drector Aguilar who informed himthat the
Board had just decided to direct an el ection at Vi sta Verde. Roeder
testified that he had objected but that he and Aguilar had cone to
"an under st andi ng of sorts" that nothi ng woul d be done concerni ng an
el ection until Mnday norning, Septenber 15. The enpl oyer's
attorney then departed for a weekend trip, but was contacted at 2: 30
p. m. on Saturday, Septenter 13, by the enpl oyer who told hi mthat
Regional Drector Aguilar had called wth word that the el ecti on had
been scheduled for 1 p. m. on Sunday, the follow ng day. Roeder was
unable to reach Aguilar until about 5 p. m. on Saturday. He
objected to conducting the el ection the next day, pointing out that
it would be extrenely difficult to get the enployees to the polls.
Aguilar agreed that the selected date posed many problens not only
for the parties, but for himself as well. He told Roeder that he in
turn had presented these problenms to the Board but. that the Board
had sinply ordered himto go forward with the election.

When the election was utlimtely scheduled, it was set
for a Sunday. nly 130 enpl oyees worked at M sta Verda that

Sunday and there was evidence presented that Sunday is not
3 ALRB No. 19 4,



commonly a work day for agricultural workers. Labor contractors who
sought to notify workers about the election testified that they were
only able to contact a small nunber of workers Saturday evening. O
t hose contacted sonme had planned to attend religious services on
Sunday; others had planned to | eave the area for the day.

Approxi mately 200 workers did not vote.

The hol ding of a representation election nore than seven days after the
filing of a petition for certification does not invalidate an election in the
absence of some show ng that persons or parties were prejudiced by the delay.
Klein Ranch, 1 ALRB No. 18 (1975). A central question in establishing that

prejudice is whether or not the purpose of the seven-day requirement —to
effectuate this Board's policy of maximzing the francise to agricultural
enpl oyees® -—was frustrated.

Klein. Ranch, supra. W have upheld el ections where this policy was enhanced by

the del ay because in the period between the seventh day and the day of the

el ection, additional eligible voters returned to work. J. J. Gossetti Co. ,
Inc., 2 AARBNo. 1(1976), and where there was a high voter turnout, Jake J.
Cesare & Sons, 2 ALRB No. 6 (1976). W have overturned el ections where this

policy was frustrated because the |ate election prevented otherwi se eligible
workers fromvoting. Ace Tomato Co., Inc., 2 ARBNo. 20 (1976); MNapes Produce
Conpany, 2 ALRB No. 54 (1976) .

Y Labor Code § 1140.2 states in part, "It is hereby stated to be the policy of
the State of Galifornia to encourage and protect the right of agricul tural
enpl oyees to full freedomof association, self-organization, and designation of
representatives of their own choosing . "

3 ALRB No. 19 5.



In both Ace and Mapes, we concluded that had the election been held
within seven days, a significant nunber of additional workers m ght
have vot ed.

Nornal Iy, the notice of the election in this case would
have been adequate. Yamano Bros., 1 ALRB No. 9 (1975); GCarl Joseph
Maggio, I nc., 2 ARBNo. 9 (1976); and conceivably there mght well

be times when the scheduling of a Sunday election is the best way to
i nsure the maxi mum participation of eligible voters. But under the
facts of this case these two factors played a material role in.

di senfranchising a significant number of voters. W find that had the
el ection been held within seven days, had the enpl oyer not been |ed
to reasonably believe that the petition for certification had been

di sm ssed, a significant nunber of additional workers mght have
voted. The enpl oyer has established that the voter turnout was
prejudiced by the delay in holding the election bey the seventh day.

Accordingly, we set the election aside.

Dat ed: February 28, 1977

GERALD A. BROMWN, Chairman

ROBERT B. HUTCHI NSQON, Menber
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