STATE OF CALI FORNI A
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On Septenber 19, 1975, an election was hel d at N edens

Hllside Floral. The tally of ballots showed the follow ng results:

HBigble. . . ... ... ... ... .. ..... 101
Wtes Gast . . . . . . 91
WPW. . . 48
Nlhion. . ....... ... .. ... .. ..... 36
Gallenged BAllots . . . .. ... ... ... ..., 7

The enployer filed timely objections of which 22 went to hearing. O
these 22 objections, several were not proper subjects for review, no
evi dence was introduced on several others '"and for still others there
was no prejudice fromthe conduct conplained of. W find no merit in
t hese objections and disniss themaccordingly.Y W proceed to the
one objection of substance.

The enpl oyer alleges that UFWagents threatened to call
the U S Inmgration and Naturalization Service (I NS) if the
union lost the election. It alleges that these threats had a

substantial inpact on the election because 30-40% of the

Y For a discussion of these objections, see Kawano Farns, |nc., 3
ALRIS lf\lo. 25 (1977), where nost of the sane objections were repeated
word for word.



work force consisted of undocumented workers, comonly known as
"illegals".

It was generally agreed by all witnesses, both the
enpl oyer's and the UFWs, that runors of INS raids were current
t hroughout the farmin the nonth preceding the election. UFW
witnesses testified that they tried to reassure the illegals and
convince themthat unionization was in their best interest. Enployer
witnesses testified that it was the UFWsupporters at N edens who were
t hensel ves responsible for the runors. It was generally agreed that
the INS did not conduct any raids at Niedens in the nonth before the
el ection.?

The threats were all egedly nade by four enpl oyees who were
supporters of the UFW None of the four was an organi zer, and only
one was a nenber of the in-plant organizing coomttee. No enpl oyer
wtness was directly threatened, but three of them overheard
conversations between URWsupporters in which the calling-in of the
INS was discussed. (ne witness clainmed that a URWsupporter reveal ed
to INSofficials where illegals were hiding, Two other enpl oyer
W tnesses testified to anbi guous statenents or cooments by UFW
supporters, to the effect that if the union | ost the el ection, things
would not go well for the illegals. Qne enpl oyer wtness clained there
were no threats at all before the el ection.

The enpl oyees who al l egedly nade the threats were call ed as
W tnesses by the UFW They deni ed naki ng threats. They testified

that, on the contrary, they nade efforts to assure

Z Two enpl oyer witnesses testified about a raid the day before
the el ection; but other w tnesses, including one called by the
enpl oyer, testified that raids occurred only after the el ection. Vé
find the latter to be true.
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the workers that the union would try to protect them One enpl oyee,
who enpl oyer witnesses claimed was directly threatened, took the stand
and deni ed that anyone threatened her

On a preponderance of the evidence, we find that some UFW
supporters were responsible for rumors that the INS woul d raid N edens
Hllside if the UFWlost the election. W also find that UFW
supporters attenpted to assure illegals of the union's commtnent to

their interests.

The question in every objections case is whether the
m sconduct, if it occurred, created an atnmosphere in which enpl oyees
could not freely and intelligently choose their bargaining
representative. 1In general, msconduct by a party will be considered
more destructive of a healthy atnosphere than m sconduct by a non-
party. Parties have far greater economc strength and institutional
power than individuals, and therefore their actions and statements are
more coercive of enployees. Wth that greater power conmes a strong
responsi bility for proper conduct.

As we said in Jack or Marion Radovich, 2 ALRB No. 12

(1976), there must be sone showing that the "threat" tended to affect
the outcone or that the election was conducted in an atnosphere of
fear. But where, as here, a non-party's conduct is in question we
wi |l accord that conduct |ess weight in determ ning whether or not
that test has been net.

These principles can be shown by a pair of recent
decisions of the NLRB. In Wstside Hospital, 218 NNRB 96, 89 LRRM

1273 (1975), a union representative threatened an enpl oyee with
deportation unless he sided with the union. The Board found that this

conduct by an agent of a party was coercive and the el ection

3 ALRB No. 24 3



was overturned. In Mke Yurosek & Sons, 225 NLRB No. 20, 92 LRRM 1535

(1976), two union adherents, who were nenbers of the in-plant

organi zing commttee, told voters that the INS woul d deport workers
if the union did not win. Qher nenbers of the conmttee tried to
reassure the illegals. The Board first found that menbership in the
organi zing commttee did not convert the adherents into union agents.
It went on to uphold the election, stating:

W doubt that the threats and runmors herein,

considering their source, so exacerbated these

fears [of deportation] as to render any

illegal alien enployees incapable of

exercising a free choice in the election.

W find Yurosek persuasive.

Returning to the present case, we find that the UFW
supporters were not agents of the union. They were not organizers,
nor was there evidence that they were answerable to the union. The
threats were apparently the talk of individual enployees and did not,
so far as the record shows, stemfroma union policy of threatening a
| arge portion of its potential constituency. The testinony showed
that one enpl oyee was frightened; but there seens to have been no
pervasi ve atnosphere of fear and confusion. Few, if any, enployees
were directly threatened. There was no organi zed canpaign of fear.
V& note that there were no INSraids in the month before the
el ection, and the voter turnout was very high—ever 90%.
Unfortunately, illegals always |ive in some degree of fear; but it
does not appear that the fear was greatly worsened in this case.

On these facts, we will not overturn the election. W do

not in any sense condone the threatening of illegals. A
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enpl oyees, regardl ess of citizenship or status, are entitled to the
protections and benefits of this Act. Threats of deportation are
highly destructive, and we wll not approve their use. However, we do
not believe that the facts of this case warrant overturning the
el ection.

The Lhited FarmVWrkers of Arerica, AFL-AQ is certified
as the bargaining representative for all agricultural enpl oyees of

Takara International, I nc., dba Nedens HIllside Horal .

DCated: Mrch 15, 1977
Gerald A Brown, Cha rnman
Fobert B. Hut chi nson, Menber

Fonald L. Riuiz, Mnber
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MEMBER JOH\SEN D ssent i ng:

The record in this case reveals that the el ecti on was
conducted in a general atnosphere of coercion and fear which
substantially interfered wth the exercise of free choice on the part
of a large percentage of the work force. | cannot agree wth the
majority's position that, because illegal aliens always live in sone
degree of fear, the threats of deportation in this case were largely
I neffectual .

Qur Act does not distingui sh between those who are illegal
aliens and those who are residing in this country | egal | y; as noted
by the majority all agricultural enployees are entitled toits
protection and benefits. Deportation strikes at the heart of the
illegal alien s liberty and economc security. Thus, the threat of
deportati on can becone a potent weapon in the hands of unscrupul ous
uni on or nanagenent personnel and their synpathizers. Wen it is

used to tip the scales in favor of a
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particular party to an election, the rights of those legally in this
country also suffer. To accept the vulnerability of illegal aliens
as a mere fact of life is to reduce those people to pawns in a
struggl e that subverts the purposes and policies of the Agricultural
Labor Rel ations Act.

Al though the illegal alien may live with an ever-present
threat of deportation, that does not mean that he is insensitive to
statements to the effect that he can | essen the chances of
deportation by taking certain action. W see in this case that a
number of illegals would repair to a special hiding place when
informed of the immnent arrival of inmgration authorities. By the
sane token, if anillegal was led to believe that he could | essen
his chances of deportation by voting for a particular party, it is
not unreasonable to expect that he would do so. Here, the message
conveyed to the illegals was that if the UFWdid not win the
el ection, the immgration authorities would be called in. Wth 35
to 40 percent of the work force reportedly being illegal aliens,
such a threat could easily have, influenced the outcome of the
el ection.

The mpjority places great enphasis on the fact that those
responsible for the threats were not actually agents of the union.
This, they contend, greatly dimnished the effect of the threats,
citing Mke Yurosek and Sons, 225 NLRB No. 20, 92 LRRM 1535

(1976). However, the threats here cane fromindividuals who

recei ved organi zing information from attendance at union neetings
and fromindividuals upon whomthe illegals relied for information
as to when and where to hide fromthe inmgration authorities.

Under these circumstances, the illegals
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had no reason to discount the threats and the |ack of an agency
rel ationship becones irrelevant. See, WIIlis Shaw Frozen Express,

209 NLRB No. 11 (1974).

The mpjority also fails to recognize that, unlike the

situation in Yurosek, supra, the union supporters here made no

substantial efforts to di sabuse enpl oyees of the idea that the union
woul d call the inmgration authorities. Sone of these supporters
testified that they made efforts to assure the workers that the union
would try to protect them However, this testinmony cane from sone of
the sane individuals who the evidence shows were responsible for the
threats and runors. In any event, the efforts at allaying the
wor kers' fears were feeble at best. Mreover, the assurances seened
torelate to what the union would do if it won the election, not what
it would do if it lost the election. Thus, the inproperly induced
incentive to vote for the union renained undi m ni shed.

Under all the circumstances of this case, | can only
conclude that the inpact of the threats and runors was too
lightly regarded by the majority and that the election should be
over t ur ned.

Dated: March 15, 1977

R chard Johnsen, Jr ., Mnber
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