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These cases cone before the Board on tinely petitions for
extension of certification, filed under Labor Gode Section 1155. 2 (b)
and the Board s interimprocedures, re-enacted as 8 Gal. Admn. Gode
Section 20382 (1976). The UPWrequests extension of certification on
a nunber of different grounds not dealt wth in this opinion. The
enpl oyers have inforned the Board that they are wlling to continue
bargaining with the union, but have expressed doubt that they are
permtted to do so if the certification is not extended. The
enpl oyers have therefore requested the Board¥ to rule on a question
of paranmount inportance to the effectuation of the Act: In the
absence of an extension of certification, do enpl oyees |ose the right,
after one year, to be represented by the bargai ni ng agent they have

chosen by secret ball ot?

Y There is no procedure specified, either in the Act or in our
regul ations, for requests of this sort. Ve issue this opinion
because the natter is of great inportance and because the issue can
effectively be isolated fromthe facts of any particul ar case.



The NLRB's answer to this question is clear:

It is well settled that a certified union, upon
expiration of the first year following its certi-
fication, enjoys a rebuttable presunption that its
majority representative status continues. This
presunption is designed to pronote stability in
col l ective bargaining relationships, wthout inpairing
the free choice of enployees. Accordingly, once the
presunption is shown to be operative, a prina facie
case i s established that an enployer is obligated to
ba{ga}nland that its refusal to do so woul d be

unl awf ul .

Terrill Mchine Co., 173 NLRB 1480, 70 LRRM 1049 (1969). No section of

the ALRA expressly negates this rule. The question is whether Labor Code
Section 1155.2(b) 2 inpliedy does so. |f Section 1155.2( b) indeed
causes the enployer's bargaining obligation to | apse one year after
certification, it would in effect require annual elections at every
organi zed ranch in the State. W regard such an interpretation as both
I ncorrect and highly mschievous, for the reasons discussed bel ow

The argunent runs that if "certification" |apses after one
year, the duty to bargain nust also |apse, since Labor Code Section
1153 (f) forbids bargaining "with any | abor organization not certified
pursuant to the provisions of this part." This argunent overl ooks
one crucial point: that certification is not a single, all-purpose
concept, but rather serves two distinct functions. First,

“certification" creates a duty to bargain. Labor Code

gﬁbction 1155.2( b) : Lpon the filing by any person of a petition not
earlier than the 90th day nor later than the 60th day preceding the
expiration of the 12-nonth period followng initial certification, the
board shal | determne whet her an enpl oyer has. bargai ned in good faith
wth the currently certified | abor organization. |f the board finds that
the enpl oyer has not bargained in good faith, it nay extend the
certification for up to one additional year, effective i medi ately upon
t he e?plrailon of the previous 12-nonth period fol low ng initial
certification.
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Section 1153( e), which states this duty, contains notine limt. It is
equi valent to the duty to bargain expressed in Section 8(a) (5) of the

NLRA. See Terrill Machine, supra. Secondly, "certification" creates

an election bar, as stated in Labor Code Section 1156. 6:

The board shall not direct an election in any bargaining unit

which is represented by a | abor organization that has been

certified wthin the inmedi ately preceding 12-nonth period or

whose certification has been extended pursuant to subdivision

(b) of Section 1155. 2.
Section 1156.6 is a codification of NLRB case law. This election bar
does have a tine limt, both under this Act and the NLRA. In other
words, a "certification" may |apse for one purpose, but not for
another. W do not believe that the Act, construed as a whole, and in
the light of NLRB precedent, requires us to elimnate this inportant
di stinction.

In Ray Brooks v. NLRB, 348 U. S. 98, 35 LRRVI2158 (1954),

the United States Suprenme Court described the rationale of the

certification bar as foll ows:

(a) Inthe political and business spheres, the choice of the
voters in an election binds themfor a fixed time. This
pronotes a sense of responsibility in the electorate and
needed coherence in admnistration. These considerations are
equal ly relevant to healthy |abor relations.

(b) Since an election is a solem and costly occasion,
conducted under safeguards to voluntary choice, revocation of
authority should occur by a procedure no | ess solem than that
of the initial designation. A petition or a public neeting—
in which those voting for and agai nst unioni smare disclosed
to managenent, and in which the influences of nass(?sychology
are ﬁresent—+s not conparable to the privacy and i ndependence
of the voting booth.

(c) Awunion should be given anple tine for carrying out
Its mandate on behal f of its nmembers, and shoul d not be

under exigent pressure to produce hot-house results or be
turned out.
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(d) It is scarcely conducive to bargaining in good faith for
an enpl oyer to knowthat, if he dillydallies or subtly _
undermnes, union strength nay erode and thereby relieve him
of his statutory duties at any tine, while if he works
consci entiously toward agreenent, the rank and file nmay, at
the last noment repudiate their agent.
(e) Inthese situations, not wholly rare, where unions are e
corrpetlnﬁ, raiding and strife wll be mnimzed if elections are
not at the hazard of infornal and short-termrecall.
The effect of the bar is to bind enpl oyees to their choice of
bargai ning agent for a period of tine sufficient to allowthe
bargaining relationship to nature and bear fruit. The nechani sm of
the bar, under the NLRA is to raise an irrebuttabl e presunption of

the union's najority status during the specified period.

Ray Brooks, supra.

Section 1156. 6 nakes this irrebuttabl e presunption a part of
the ALRA no one may raise a question as to the union's representative
status during the first year of certification. This protection nay be
extended when "certification" is extended under Section 1155.2( b) . W
note that Section 1156. 6 contains the only specific reference in the Act to
Section 1155.2 (b) .  Accordingly, we hold that the rel evance of Section
1155.2(b) istothe certification bar, and the policies underlying the
certification bar in turn define the relevant considerations in
proceedi ngs under Section 1155.2( b) . The bal ance to be struck is
bet ween the enpl oyees' right to reject the incunbent union and the need for
stability in bargaining rel ationships. The enployer's "right" not to
bargain is no part of the equation.

Qur conclusion that the duty to bargai n does not | apse
followng the end of the certification year is not based sol ely on

this reading of our statute in the light of NLRB precedent. The
-4
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policy argunents in support of this conclusion are powerful. To hold
that the duty to bargain | apses after one year would strike at the Act's
central purpose of bringing "certainty and a sense of fairplay to a
presently unstable and potentially volatile condition in the state",
Section 1, AARA A the heart of the Act is the plan that agricul tural

| abor relations wll cone to be regul ated by a process of collective

bar gai ni ng conducted in good faith by both | abor and nanagenent. |[|f the
duty to bargain is held to | apse after one year, the potential effects
are incongrous wth this goal .

Inthe first place, such a policy would inhibit good faith
bargai ning. |If an enployer has, in fact, been bargaining in good faith
throughout the certification year, and i f, as the argunent woul d have
It, the duty to bargain ends after one year, the Act woul d operate to
termnate, rather than to encourage, the good faith process in which the
parties were then actual |y engaged. V¢ cannot inagi ne a doctrine nore
m schi evous to the policy of encouragi ng good faith bargai ning than one
which requires the parties to bargain, not until they reach agreenent or
I npasse, but only until a year's tine has slipped past in good faith

negoti ations. ¥

“The passage of time is in fact essential to the proper nurturing
of the process:

Col | ective bargaining is curiously anbivalent. . . In one aspect
col l ective bargalnlng IS a brute contest of econom c power
somewhat masked by polite manners and vol um nous statistics. As
the relation matures, Lilliputian bonds control the opposing
concentrations of economc power; they |ack |egal sanctions but
are nonet hel ess effective to contain the use of power.

Initially it may only be fear of the econom c consequences of

di sagreenent that turns the parties to facts, reason, a

responsi veness to government and public opinion, and nora
principle; but in time these forces generate their own

conpul si ons, and_negotlat|n% a contract approaches the ideal of

i nforned persuasion. Cox, The Duty to Bargain in Good Faith, 71
Harv. L. Rev. 1401, 1409 (1958).
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In the second pl ace, such a policy would pronote strikes by
pl acing the union under great tine pressure to obtain an agreenent
before its certification | apses. A union which nust obtain an agreenent
wthin one year mght strike to force concessi ons because it does not
have the luxury of taking tinme to work out reasonabl e conprom ses.
Moreover, since the nost effective strike nay be one during a peak
season, such a strike mght well be called whenever a peak season fell
during that one year. To place unions under such pressure to strike
whenever peak season falls, wthout regard to the progress of good
faith negotiations, is not conducive to the devel opnent of fruitful
bargai ning rel ati onships or to agreenents which realistically reflect
the needs of both agricultural |abor and managenent .

Inthe third place, this theory seriously inpairs the
enpl oyees' right to be represented in their relationships wth
enpl oyers. | f, as wll often happen, certification |apses when the
enpl oyer has just passed his peak season, the effect would be to
precl ude the possibility of any representation for enpl oyees until
the follow ng peak season, when the entire el ection process woul d
have to begi n agai n.

Finally, we note the increased burden on this Board' s
resources of requiring annual or bi-annual el ections whenever the
parties bargain in good faith but fail to reach an agreenent wthin one
year. V& fail to see the need to coonmt our resources to a process of
ritual reaffirnmance of certifications in cases where enpl oyees are
satisfied wth their representati ves.

V¢ do not believe that the | egislature could have intended

to nake the process of collective bargaining into a kind
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of sporting event in which the parties play against each ot her and
against a clock at the same tine, with the enployees' right to effective
representation as the stakes. Yet that would be precisely the effect if
we allow the duty to bargain to | apse. The |egislature, obviously
desiring col |l ective bargaining, could not have intended to place a
moratoriumon the very process it wished to pronote.

The language of Section 1153( f) does not persuade us to the
contrary. The prohibition against an enployer's recognizing an
uncertified union is clearly directed, not towards an arbitrary time
limt on bargaining, but towards preventing voluntary recognition of |abor

organi zations. The facts in Englund v. Chavez, 8 Cal. 3d 572, are too

much a part of the history leading to the enactnent of the ALRA for us to
consider 1153( f) as anything but a guarantee of freedom of choice to
agricultural enployees through the machinery of secret ballot elections.
The prohibition against bargaining with an uncertified union does not and
shoul d not preclude bargaining with a union that has been chosen through
a secret ballot election.

Not hi ng we declare in this opinion alters the statutory
protection given to enployers. Their duty to bargain, no natter how | ong
its duration, does not conmpel themto agree to a proposal or require them
to make a concession. Furthernore, a finding of bad faith in an
extension of certification proceeding is not admssible in an unfair
| abor practice proceeding, so that an enpl oyer cannot be prejudiced by it.
8 Cal. Admn. Code 20382 (g) (1976). W reject the idea that requiring
an enployer to continue to meet and confer with a union prejudicies it in

any way: it is the policy
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of this state that an enpl oyer has this obligation whenever his
enpl oyees have properly designated their representati ve.
Dated: April 1, 1977

Gerald A Brown, Chai rnan
Fobert B. Hut chi nson, Menber

Fonal d L. Ruiz, Menber

MEMBER JCHNSEN, Concurri ng:

| concur inthe desirability of a neans whereby good
faith bargai ning nay conti nue beyond the expiration of a
certification period, but | disagree wth ny col | eagues who woul d
pl ace an unendi ng responsi bility to bargain on enpl oyers in-the
absence of reasonabl e neans whereby the representation desires of
wor kers can be det er mned.
Dated: April 1, 1977

H chard Johnsen, Jr ., Mnier
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