STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BQOARD

In the Matter of:
No. 75-RCG-69-F
3ARB N 3

M SSAKI AN VI NEYARDS,
Enpl oyer,
and

VEESTERN CONFERENCE OF TEAVSTERS,
Agricultural Dvision, |.B. T.,

e e e N N e N N N e N N N N N N N N N N

Petitioner,
and
WN TED FARMWORKERS OF AMVERI CA,
AFL-aQ
| nt ervenor.
Pursuant to a Petition for Certification filed by the Véstern
nference of Teansters, Agricultural Ovision, | . B. T., (Teansters), a

representation el ection was hel d Septenber 26, 1975, anong the
agricultural enpl oyees of Mssakian M neyards (enpl oyer). The Uhited
FarmVWrkers of Anerica, AFL-AQ (UAW intervenors in

the representati on proceedi ngs, received a najority of the votes

cast. The anmended tally of ballotsY showed the followi ng results:

For the Teansters . . . . . . . . . 59
For the PW. . . . . . . . . . . . 82
For Nb Labor Qganization . . . . . 1
Void BAllots . . . . . . . . . . . . 4
Lhresol ved Chal l enged Ballots . . . 13

YThe original tally of ballots included 22 unresol ved chal | enged
ball ots. The Regional D rector subsequent|ly issued a Report on
Chal l enged Bal lots, to which none of the parties excepted. The anended
tally of ballots showed the results herein i ndicated.



The enpl oyer and the Teansters both tinely filed objections to
the el ection pursuant to Labor (ode Section 1156.3 (¢). By Notice of

Hearing and O der of Partial ODsmssal of Petition, this Board set
for hearing certain allegations of these objections.?

Pursuant to our authority under Labor Qode Section 1146, the
decision in this natter has been del egated to a three-nenber panel of
t he Board.

A the hearing, conducted January 12, 1976, the Teansters
failed to produce any evidence in support of their objections. Ac-
cordingly, the objections filed by the Teansters are hereby di smssed.

The enpl oyer' s obj ections set for hearing were that (1) "the
ALRB agent arbitrarily and wthout sufficient authority refused to all ow
the enpl oyer's payroll clerk to serve as an el ection observer, while he

allowed far less qualified observers to serve in that capa-

city for the unions",¥ (2) that "...the voting which was scheduled to
start at 6:15 a. m. did not conmence until nore than one hour later as a
direct result of which a nunber of enployees actually on the

eligibility list and a nunber of purported 'economc strikers' who
were allegedly eligible to vote were effectively disenfranchised",?

A the outset, we note that there are procedural matters relating to
the post-hearing briefs of the parties before us. The enpl oyer has
filed a "Mdtion to strike brief of the United Farm Wrkers and
alternative request for |eave to file response to suppl emental post-
hearing brief; response to 'supplenent to post-hearing brief of
intervenor'". The enployer's notion to strike the UFWs brief is
denied, and their request to file a response to the UFW
suppl enental post-hearing brief is granted. As the enployer's
response was Tiled together with their notion to strike, it is part
of our. record and has been consi dered.

3/ Enployer's post-hearing brief, at 3.

4/ Ibid., at 4.
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and (3) that "the UFWwas allowed to engage in mass el ectioneering

at or near the pollipg place on the day and at the tine of the repre-
sentation el ection".2 For the reasons stated herein, we dismss the

obj ections of the enpl oyer and certify the el ection.

O squal i fi ed (bserver

At the election, the parties were allowed and di d have three
observers each. Qiginally, the enpl oyer had submtted at the preel ection
conference the nanes of his four designated observers; one fromeach of
his three work crews and the disqualified payroll clerk. At the pre-
el ection conference, the Board agent disqualified the payroll clerk from
serving as an observer, leaving the enpl oyer wth three observers. It is
not clear fromthe record precisely why the Board agent disqualified the
payrol | clerk. Ve note that, absent evidence of supervisory status, the
payrol | clerk woul d have been a proper observer.

The enpl oyer, however, has not shown that he was prej udi ced by
the disqualification of the payroll clerk, nor that the disqualification
affected the results of the election. "The Board agent in charge of an
el ection is responsible for determning the qualifications of observers.
Qdinarily, his decision wll not be disturbed'. Yanada Brothers, 1 ALRB

No. 13 (1975) at 4. This objection does not warrant setting aside the

el ection and accordingly is dismssed. Tardy Qpening of the Polls

By agreenent of the parties and by Cirection and Noti ce of
Hection, the polls were to open at 6: 15 a. m  The evidence indicates that

the Board agent did not arrive at the polling site until sonetine

5/ Ibid., at 4.
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between 6: 15 a. m and 6: 30 a.m  The actual voting, after set-up of
the polling equi prent, did not begin until shortly after 7 a. m

The enpl oyer testified that the tardy opening of the polls
di senfranchi sed approxi mately 30 purportedly eligible voters, all of
whomwere forner enpl oyees of his and all of whomwere worki ng on
anot her ranch on the day of the election. According to the enpl oyer, the
work day at the other ranch began at 7 a. m  The enpl oyer clains to have
seen six or seven of these purportedly eligible voters at the el ection
site, arriving together at approxinately 6: 15 a. m and departing w t hout
voting at approxinately 6: 45 a. m  The observer for the UFW who was
al so present at the election site during this tine, testified that he
saw no such group arrive and depart wthout voting. The enpl oyer does
not know whether this group voted later in the day.

A though the enpl oyer testified that these six or seven for ner
enpl oyees had worked for himin prior seasons and again just prior to
the el ection, he was unable to identify these individual s by nane. The
enpl oyer further testified that it is his practice not to know
I ndi vi dual workers so as not to undermne the authority of his forenen
and that he never | ooks at the workers when he goes out to the fields
because he is only interested in his grapes. The enpl oyer did identify
by nane the driver of this group, who apparently had al so worked for the
enpl oyer in past seasons.

At the hearing, the enpl oyer made no attenpt to present as
W tnesses these six or seven allegedly di senfranchi sed voters, nor did he
attenpt to present the driver of this group as a wtness. The record does
not show that the enpl oyer nade any attenpt to di scern the nanes of these

forner enpl oyees during or after the el ection.
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Gonsequently, there is no evidence that these six or seven forner

enpl oyees were in fact eligible voters. "Thus, the testinony in this case
does not support a finding that any voter was deprived of the right to
vote because of the late opening of the polls". ited Gelery Gowers, 2
ALRB Nbo. 27 (1976) at 3. "The objecting party has the burden of

produci ng evi dence tending to show that the deviation fromthe official

voting period caused voter disenfranchisenent”. Lhited Gel ery G owers,

supra, at 4. Here, the enployer has not net his burden of producing such
evi dence and thus has not shown that any eligible voter was

di senfranchi sed by the tardy opening of the polls. Accordingly, this

obj ection i s di smssed.

The enpl oyer further contended that the tardy opening of the
pol I s al so di senfranchi sed 30 purportedly eligible economc strikers, and
that the el ection should be set aside for that reason. However, the
enpl oyer produced no evi dence to show that any economc striker

presented himor herself to vote and was unabl e to vote because of the
devi ation fromthe official voting period. ¢ For the reasons stated

above, we dismss this objection.

Hectioneering at the Polls

The parties stipulated that two to four UFWagents and/ or
organi zers positioned thensel ves at each of the three entrances to the
enployer's premses. |t was further stipulated that these three

entrances were approxi nately one-half mle fromthe shed where the

% At the pre-el ection conference, the UPWstated that approxi nately 30
economc strikers woul d present thensel ves to vote. However, there is no
al l egation, or evidence to show that an economc strike existed agai nst
the enpl oyer. The record does show that one individual presented hinsel f
at the election, declared hinself an economc striker, and voted a
chal | enged bal | ot .
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voting took place. The evidence showed that the UFWagents/organizers
shouted sl ogans, waved UFWflags, and sang "UFWsongs" as the enpl oyees
entered the premses to vote. At still another location, which was
stipulated to be one-quarter mle fromthe voting shed, there were
approxi mately twel ve UFW agent s/ organi zers who engaged in simlar
activity. At this sane location, there were also three or nore enployer
representatives, ostensibly present to "observe" the conduct of the UFW
agent s/ organi zers. The enpl oyer contends that the above-nentioned
activity of the UFWagents/organizers warrants setting aside the election.
W di sagree.

W have consistently held that electioneering such as that
above, beyond the polling area, without nore, is not conduct sufficient to
set aside an election. See, e. g., Salinas Marketing Cooperative, 1 ALRB
No. 26 (1975); WIliamPal Porto & Sons, 1 ALRB No. 19 (1975); Klein
Ranch, 1 ALRB No. 18 (1975); Toste Farns, Inc., 1 ALRB No. 16 (1975);

Qeen Valley Produce Cooperative, 1 ALRB No. 8 (1975); Herota

Brothers, 1 ALRB No. 3 (1975).” There is no contention nor any evidence
to show that the UFWagents/organi zers engaged in any conduct other than
the shouting of slogans, the waving of flags, and the singing of songs.
"W are concerned, of course, that once the polls have been opened,

empl oyees shoul d be permtted to cast their vote in an atnosphere free of
interference by the parties or their adherents". Toste Farns, Inc., 1
ALRB No. 16 (1975) at 5. W do not consider the

71 See also Chula Vista Farms, I nc., 1 ALRB No. 23 (1975) (Menber
G odin, concurring) where official election observers engaged in "el ec-
tioneering" by the weari ng of UFWhbuttons during the election, but where
the election was certified and not set aside, mber Godin stating that
the statutory | anguage of the ALRA establishes a strong presunption in
favor of certification.
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public display of the union insignia or other non-aggravated el ec-
tioneering a quarter of a mle or nore away fromthe polling area to
be such interference. This objection is dismssed.

The enpl oyer further contends that the election should be set
asi de because there were union organi zers present in the inmediate
vicinity of the voting shed during the time the voting shoul d have taken
place, or between 6: 15 a. m. and shortly after 7 a. m.  There is no
evi dence or allegation that these organizers engaged in el ectioneering or
ot her objectionable conduct during this tine. The evidence shows that
all the organizers for both unions |left the polling area before the
comrencenent of the voting at the request of the Board agent. This
objection is without merit and is dismssed. Veg-Pak, Inc., 2 ARBNd. 50
(1976).

Concl usi on

The United Farm Wrkers of Anerica, AFL-CIQ is certified as
the bargaining representative for all agricultural enployees of
M ssaki an Vi neyards.

Dated: January 27, 1977

Cerald A Brown, Chairnman
R chard Johnsen. Jr ., Mnber

Ronal d L. Ruiz, Menber
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