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h February 9, 1976, admnistrative |aw officer Fanklin
S lver issued his decision dismssing the conplaint in this case. The
general counsel, the intervenor, and the respondent filed tinely
exceptions. Having reviewed the record, we adopt the law officer's
findings, conclusions and recommendations to the extent consistent wth
this opini on.

Respondent ' s enpl oyees struck on Septenber 2nd, 1975, when
respondent refused to grant their demand for a wage increase. O Sept enber
4, 1975, the enployees filed a petition for certification, and an expedited
el ection pursuant to Labor Qbde Section 1156. 3Y was conducted on Sept enber
6, 1975. The Whited FarmVerkers of Awerica, AHL-AQ was certified as
the col | ective bargai ning representati ve of respondent’'s enpl oyees on
January 12, 1977.

The issues in this case center around the efforts of the
enpl oyees to be reinstated to their jobs both before and after the

el ection.

1/ Labor (ode Section 1156.3 provides in part: |If at the tine the
election petitionis filed a ngority of the enpl oyees in a bargai ni ng
unit are engaged in a strike, the board shall, wth all due dilI gence,
attenpt to hold a secret bal i ot el ection wthin 48 hours of the f|||nq
of such petition. The holding of elections under strike circunstances
Slha”t' t ake precedence over the holding of other secret ball ot
el ecti ons.



| .

A UFWrepresent ative asked respondent to reinstate the strikers
on Septenber 3, 1975, at atine when nost, if not all of them had not
yet been pernanently repl aced. The conpl aint charged that M. Kyutoku
coomtted an unfair |abor practice when he failed to grant this request.
The law of ficer found that the request was conditioned by a denand t hat
M. Kyutoku bargain wth the UFWover the wage di spute whi ch triggered
the strike.? He concluded that M. Kyutoku was not obligated to deal
wth the Lhion as aninternediary in reinstating the strikers, or in
resol ving the underlyi ng wage di sput e.

Vé think it is clear on this record that these enpl oyees were
unw I ling to return to work on Septenber 3rd wthout sone agreenent from
the enpl oyer to deal wth the union on wages. V¢ therefore agree that
the Septenber 3rd request was conditioned and that Kyutoku coomtted no
UPinreecting a conditional request for reinstatenent. However, we
note that it is the existence of the condition, and not the fact that the
request was communi cated by a union representative which relieved hi mof
his obligation to grant the request to reinstate these economc strikers.
V& thus do not reach in this case the question, to which the | aw of fi cer

indirectly alludes in his decision,

“He al so found that the enployees at all times intended to return
only if all were reinstated in a group. Respondent urges us to find
this as a further condition on their request for reinstatenent on
Septenber 3rd. However, by M. Kyutoku's own testinony, respondent was
comng into peak and coul d have reinstated all the strikers on that
date. Under these circunstances, the enployees' determnation to return
only as a group did not condition their request for reinstatement on
%(13 St)e(ntl)%rngd. See Ernie GissomChevrolet, I nc., 168 NLRB 1052; 67 LRRM
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of the effect of Labor Code §1153(f )2 in a case where a representative
of an uncertified union is acting solely as a spokesperson for the

enpl oyees. See e. g., NLRB v. Phaostron Instrument and El ectronic Co., 344
F2d 855, 59 LRRM 2175 (9th Cir., 1965); NRBv. |I. Posner, Inc., 304 F2d
773, 50 LRRM 2680 (2nd Cir., 1962).%

.

On Septenber 9, 1975, the enployees again requested rein-
statement. It is undisputed that they had all been permanently replaced
at this time. Since we do not find that the enployer commtted an unfair
| abor practice in his earlier refusal to reinstate them we al so reject
the argument of the general counsel and intervenor that the strikers were
entitled to reinstatenent as unfair |abor practice strikers. Mastro
Plastics v. NLRB, 350 U. S. 270, 37 LRRM2587 ( 1956); see also NLRBv.
International Van Lines, 409 U. S. 48, 81 LRRM 2595 (1972). However,

both the general counsel and the intervenor nmake the further argunent that

"recognitional" strikers under the ALRA should be entitled to

rei nstatement even though pernmanently replaced. They reason that Labor Code
Section 1156. 3, in providing for expedited el ections when a strike is in
progress, creates a right to such an election when enpl oyees strike to

obtainit. It is argued that the

¥ Labor Code Section 1153( f) provides that it is an unfair |abor
practice for an enployer to "recogni ze, bargaln with, or sign a
col I ective-bargai ning agreement with any |abor organization not
certified pursuant to the provisions of this part."

4'We note that the enpl oyees, acconpanied by a union representative
al so approached Mrs. Kyutoku on Septenber 4th, at which tine she refused
to speak with themin the presence of the union representative. This
refusal standing al one was not charged as a separate unfair |abor
practice, nor did any of the parties treat it as such in their briefs.
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ALRA enbodi es a trade-of f, in which enpl oyees give up the right to
obtain recognition of a union by striking inreturn for the right to
obtai n expedited el ections by striking. Onh this basis, they woul d have
us treat "recognitional " strikers differently fromeconomc strikers,
granting the forner a right to reinstatenent whether or not pernanently
repl aced. ¥

VW agree wth the law officer that the | anguage of Section
1156. 3 is not susceptible of such an interpretation. It does not require
that the Board hold an el ection wthin 48 hours under strike conditions, but
only directs the Board to give precedence to such cases and to attenpt to
hol d themw thin 48 hours wth all due diligence. Had the legislature
intended to create aright, we do not think it woul d have used such
discretionary |anguage to do so. Nor do we think it likely that the
| egislature woul d establish a right ained at obtai ning recognition through
the el ecti on process whi ch coul d be exercised only by striking, and which is
at nost five days faster than the nornal process invoked by filing a
petition.

However, while we do not agree wth the proposed interpretation of
the 48-hour provision discussed above, we recogni ze that sone of the nost
significant differences in our Act and the NLRA are precisely in the area of
procedures for raising and resol ving questi ons concerning representation and

inthe related area of the regul ati on of recognitional

%The NLRB gives econonic strikers a right to reinstatement until
permanently replaced, and thereafter a right to preferential hiring. NLRB
v. Mackay Radio & Telegraph Co., 304 U. S. 333, 2 LRRM610 (1938); The
Lai dl aw Corporation, 171 NLRB 1366, 68 LRRM 1252 ( 1968), enforced, 414
F2d 99, 71 LRRM 3054 (7th Cir. 1969), cert., denied 397 U. S. 920, 73
LRRM 2537 (1970). Unfair labor practice strikers are entitled to
rei nstatenent whether or not permanently replaced. Mstro Plastics v.
NLRB, supra.
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pi cketing. These differences are based on |egislative recognition of
conditions peculiar to agricultural labor relations. In determning the
rights of strikers to reinstatenent in the context of this Act, we are
faced with the task of

"wei ghing the interest of enployees in
concerted activity against the interest of
the enployer in operating his business in a
particul ar manner and of bal ancing in the
[ight of the Act and its policy the intended
consequences upon enpl oyee rights agai nst

t he business ends to be served by the

enpl oyer' s conduct. "

NNRBv. Eie Resistor Corp., 373 U.S. 221, 53 LRRM2121 (1963). In
light of the differences in the ALRA and the NLRA and of particul ar

conditions of agricultural |abor, a weighing of interests of enployees in
concerted activities against the interests of enployers nay not always
lead to the sane results reached by the National Board under its Act.

In this case, the intervenor argues that it is necessary to
grant greater reinstatement rights to these strikers than they woul d have
under NLRB precedent, in order to protect the right to strike in the face
of the ease with which strikers may be permanently or tenporarily replaced
in a seasonal industry with a highly nobile |abor force. W note that
this argument is as relevant to weighing the rights of economc strikers
generally as it is to weighing the rights of "recognitional" strikers or
strikers in a 48-hour el ection context. However, we are not persuaded on
the facts of the case before us of the need to take such a step. As noted
by the law officer, the enploynent pattern at this nursery enployer is
much closer to the typical NLRB case in offering year-round enpl oyment for

nost of its
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enpl oyees; and as the |aw officer also noted, the right to reinstatenment
until permanently replaced and the subsequent right to preferential
treatnment in hiring woul d not have been inconsequential in this case. Wth
these rights as presently applied by the NLRB, all of these strikers could
have returned to year-round enpl oynent w th respondent by the end of
Novenber, 1975, at the latest.

L,

The Intervenor excepted to the law officer's failure to rule on
the charges arising out of the neeting of its enployees called by
respondent on August 28, 1975. W find no prejudicial error herein. The
| aw of ficer's description of the events of the nmeeting is accurate, and we
note that the alleged violations clearly did not deter these enployees
fromexercising their rights under Labor Code Section 1152 or from
sel ecting the union as their bargaining representative on September 6. W
bel i eve inposing a remedy woul d serve no purpose.

The conmplaint is dismssed inits entirety.

Dated: April 5, 1977

CGerald A Brown, Chairman

R chard Johnsen, Jr ., Menber
Ronal d L. Ruiz, Menber
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STATE OF CALI FORNI A
ACGRI CULTURAL LABOR RELATI ONS BQARD

Kyut oku Nursery, Inc.
and

Uni ted Farm Wrkers of
Anerica, AFL-CO Case No. 75-CE115-M

DECI SI ON OF ADM NI STRATI VE LAW OFFI CER

Satenent of the Case

Franklin S lver, Admnistrative Law (Oficer: This pro-
ceeding was initiated by charges filed by the Unhited Farm Wrkers of
Arerica, AFL-A O (hereafter Union), wth the Salinas Regional Ofice
of the Agricultural Labor Relations Board (hereafter Board), On
Cctober 17, 1975, a conplaint was issued agai nst Kyutoku Nursery,
Inc. (hereafter Enpl oyer or Respondent), alleging that it engaged in
and was engagi ng in unfair |abor practices wthin the neani ng of
Sections 1153(a) and (c) ' of the Act by threatening its enpl oyees,
on Septenber 2, 1975, wth reduced hours of work if any uni on becane
their excl usive bargai ning agent, and by refusing, on Septenber 9,
1975 and thereafter, to reinstate the enpl oyees after they had
engaged in a strike in protest against the above threat, and had
presented an unconditional request for reinstatenent. This natter
was heard in Salinas, California, on Novenber 4 and 5, 1975, at
which tinme a notion to anend the conpl aint was nade by the General

Counsel and was granted over the

Y ANl statutory citations herein are to the Labor Code, unless
ot herw se speci fi ed.



Enpl oyer' s objection. The Enpl oyer nade no request for conti nuance to
prepare its case in light of the anended conpl aint. The anended
conpl aint alleges that on August 28, 1975, the Enpl oyer promsed a wage
i ncrease and threatened a reduction of hours if a union came in; that on
Septenber 2 the Enpl oyer denied a requested pay increase, at which tine
the enpl oyees engaged in strike activity; that on Septenber 3, before
t he enpl oyees had been pernmanentl|y repl aced, the Enpl oyer deni ed an
uncondi tional request for reinstatenent; that prior to Septenber 9, the
Enpl oyer pernanently repl aced the enpl oyees; and that on Septenber 9 and
thereafter, the Enpl oyer deni ed the enpl oyees' unconditional request for
rei nstat enent .

Uoon the entire record, and ny observation of the w tnesses
and their deneanor, and after consideration of the briefs filed by the
General (ounsel, the Whion, and the Ewpl oyer, | nmake the fol | ow ng

findings of fact, conclusions of |aw and recommendati ons:

H ndi ngs of Fact

l. BUSI NESS O THE EMPLOYER

Kyutoku Nursery, I nc., is engaged in the business of
grow ng carnations in Mnterey Gounty. It is owed by M. and Ms.
Kahei John Kyut oku, who performall supervision of the work. The work
force at the nursery varies between approxi nately ten enpl oyees
during the planting season to 15 or nore during peak season. Peak
season occurs tw ce a year when the new crop cones up. The first

hal f of Septenber, 1975, was a peak season. A



all material times, the nursery has been an agricultural enployer
within the meaning of Sections 1140.4(a) and (c) of the Act.

1.  THE LABOR CRGANI ZATI ON

The United Farm Wrkers of America, AFL-CIO has at all
material times been a | abor organization within the neaning of Section
1140.4 (f) of the Act.

1. THE ALLEGED UNFAI R LABCR PRACTI CES

On Septenber 2, 1975, ten enployees of the Respondent |eft
their jobs when M. Kyutoku refused their request that he raise their
pay to a uniformrate of $2.50 an hour. Prior to that date,
there had been discussions between various workers and M. and Ms.
Kyut oku about a pay increase and the possibility of unionization.
Vi ol a Hernandez, one of the workers who left on Septenber 2, worked
closely with Ms. Kyutoku and was on friendly ternms with her. Wile
working, Ms. Hernandez nentioned that she and the other enpl oyees
understood that other nurseries in the area were getting hi gher wages
and asked what she (Ms. Kyutoku) thought about having a union. Ms.
Kyut oku replied that the nursery could not afford a union and that she
and her husband would fight it.
On August 28, M. Kyutoku called a meeting of all the workers who were
present that day and offered thema 25-cents an hour increase in wages.
At |east sone of the workers expressed dissatisfaction with that offer
and wanted to know how nuch the union rates were. M. Kyutoku stated

that he did not want a union



at the nursery. Two of the workers who were present at the neeting
testified that M. Kyutoku said that if a union came in it would
harm t hem because he woul d reduce the nunber of hours they were
working. M. Kyutoku, however, denied making such a statement.

The meeting ended inconclusively with sonme of the workers asking
for $2.50 per hour and rejecting the raise offered by M. Kyut oku.

On September 2, after the norning break, sone of the workers
gat hered outsi de the packing shed and did not report back to work.
According to one of these workers, Jose Val dom nos, they wanted to have
a meeting wth M. Kyutoku to find out once and for all if they were
going to get a raise to $2.50 per hour. Approximately 15 minutes after
the break the remainder of the enployees, who were at work inside the
packi ng shed, al so stopped working. Ms. Kyutoku came in shortly
thereafter and asked the enpl oyees to go back to work. The enpl oyees
refused and demanded that everybody be paid $2.50. Ms. Kyutoku
rejected this denmand, and the workers threatened to |eave. M. Kyutoku,
who had been working in the greenhouse, at this point came to the shed
to find out why nobody had returned to work after the break. He
ordered the enpl oyees back to work, and again the enpl oyees refused,
demanding a pay raise to a uniformrate. M. Kyutoku stated that only
certain of the workers who had been there the | ongest could get $2.50
an hour. The workers stood fast to their demand that they all should
receive $2. 50, and when this was not granted, a wal k-out ensued. At
this neeting, no nention was made by anyone of the possibility of a

reduction of hours nor of unionization.



The communi cation between the workers and the Kyut okus was
always inperfect. Wth the exception of M ola Hernandez, none of the
workers can speak nore than a fewwords of English. M. Hernandez
testified in English at the hearing, and had sone difficulty wth
the language. The Kyutokus' native | anguage is Japanese. M.
Kyutoku testified in English, but had a great deal of difficulty wth
the language. M. Kyutoku generally spoke wth the workers by using
a mxture of the little bit of Spani sh which he knew and the little
bit of English which the workers knew

The Septenber 2 neeting was conducted in English, wth
Ms. Hernandez speaking for the workers. She testified that when

M. Kyutoku cane into the shed:

LIELIII7Y Y
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"l told himwe were di scussi ng about the $2. 50. He
said no, only to these persons (those wth nost sen-
iority) , and he said that if youdon't likeit, you can
go hone.

Q (by Enployer's counsel) Wat did you say?

A | said: WIl, if you are not going to pay
$2.50, then we are going to go hone.

Q Od you say anything el se?

A | just said we were going to go hone and that we
were wal ki ng out .

M. Kyutoku testified that after he had stated that only
those wth highest seniority could get $2.50 per hour (Ms. Hernandez
had the hi ghest seniority of any of the enpl oyees and woul d have been
eligible for this wage), M. Hernandez responded as fol | ows:

s
i

¢ I'n her declaration taken by a board agent during the investi-
gation of the charge, Ms. Hernandez at one point used the word "quit"
to describe the workers' action. This declaration was produced for
purposes of cross-exam nation pursuant to the Board's "Jencks rule"
regulation, 8 Cal. Admn. Code § 20600.2(b) (1). It was subsequently
i ntroduced into evidence, by stipulation, for purposes of inpeachnent
only. However, M. Hernandez was never cross-examned specifically
about her use of the word "quit" in the declaration, nor given the
opportunity to explain the apparent inconsistency between the
decl aration and her testinony. Under such circunstances, her _
decl arati on cannot be considered as inpeaching her testinony. Evid.
Code § 770. Beyond this, under the total circunstances discussed in
the text, | do not consider that the possible use of the word "quit"
reflected intention to permanently resign, see NLRB v. Phaostron
Instrument & Electronic Co., 344 F. 2d 855, 59 LRRM 2175, 2178 (C. A. 9,
1965), and certainly the possible use of this word by Ms. Hernandez
%heps ﬂo light on the intentions of the other workers who do not speak

ngl i sh.



"She says just we accept or not, yes or no. She
just wants yes or no.

Q (by Employer's counsel) Wat did you-say in response to that?

A VWcan't doit.

Q Then what did she say?

A She said: Does that nean —that nmeans we are
going to quit.

Q Wat did you say?

A M wife —Viola is going to quit. She asks
Viola, are you?

Q She asked Viola, are you too going to quit?

A  Yes.

Q Wat did Viola say?

A She said: Yes, |'m going to quit because we

tal ked —we told everybody t oget her, and we
deci ded together, so can"t hel p.

The workers then asked when they woul d be pai d.
M. Kyutoku at first told them Saturday, the regular pay day, but then
decided to pay themimredi ately. The checks were nmade out, and ten
enpl oyees accepted the checks and | eft.3 As they were |eaving, M.
Kyutoku told themthat they could stay on the job if they wanted t o,
that they were not being fired. The workers made no reply because, as
Ms. Hernandez stated, "W figured that we had nothing el se to say to

himuntil we had discussed it with a union or sonething el se. "

\J/I\orTl\é\D ot her enpl oyees, who |ived on the property, renai ned at



A though M. Kyutoku nay have understood the workers to
state that they were quitting, his obvious difficulties wth both
English and Spani sh nmake it likely that he does not understand the
senantic distinctions between terns such as "quit" and
"leave" or "walk out,"” and heis therefore not a reliable wtness on

the usage of such terns. It is quite likely that a worker

could say, "I amleaving,"” and M. Kyutoku woul d understand this as, "I
amquitting." Indeed, all conversations between M. Kyutoku and the
workers are subject to msinterpretation due to the pervasive senmantic
difficulties on all sides. For this reason, | do not place great weight
on the various versions of particular conversations as related by the
different witnesses. Rather | view the circunstances surroundi ng
particular actions as nore clearly reflecting neaning to be attri buted
to those acti ons.

By consistent and credi bl e testinony, the workers who
testified stated that their intention upon | eaving was to return to
work if the Kyutokus agreed to the workers' wage denand. The workers
imedi ately solicited the help of the Lhion to realize this objective
and returned the following norning with two organi zers for the Union to

seek reinstatenent along with the pay in-

i
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Y M. Kyutoku's testinmony reveals that the
term"no nas trabaj 0" was custonarily used by his workers when they
were quitting for the day, but that he mght al so understand the
termto signify a permanent quit or a strike.



crease.? At this time, Ms. Hernandez acconpanied the two
organizers to talk with M. Kyutoku, while the other workers

remai ned outside the premses. According to Ms. Hernandez, one of
the organi zers, Bill Howes, spoke on behalf of the workers:

"He introduced hinself to Johnny (M. Kyutoku), and he
said that for the moment, he would try to get the

wor kers back to work, and then sit down and agree on
some kind of an agreenent.

Johnny said: Wat workers? He didn't have any
wor kers.

Bill Howes said: These are your workers from
Sept enber 2.

* % % *

Q (by attorney for General Counsel)

Wiat did M. Kyutoku say after he said that his
enpl oyees had quit the day before, and M. Howes
replied that he would like to discuss it with hinP

A.  He said that he had nothing to say, that he was
going to talk to his lawers first, and then he
woul d get back to him. "
The conversation ended, and the organizers left their

cards with M. Kyutoyu. It is apparent fromall the testinony

¥ At this tine, there was a total of seven enpl oyees at the nursery:
two of the workers who lived on the property and had not joined the
wal kout on the previous day, plus five workers who had been hired earlier
that norning. There is sone anbiquity in the record due again to senantic
difficulties, as to whether these workers were hired pernanently. In
fact, however, three of themworked for only one day. |rrespective of
vhet her t hese enpl oyees were hired permanently, M. Kyutoku s own
testinony is that due to the fact that the nursery was comng i nto peak,
he coul d have reinstated at this tine all of the workers who had wal ked
out the day before.



that the "agreenent” contenplated by M. Howes was a resol ution
of the wage dispute which had precipitated the wal k-out, and
that the reinstatement of the workers and the resolution of the
wage dispute constituted the dual purpose of this conversation.
Implicit in the conversation was a further demand that M.

Kyut oku deal with the Union in negotiating the wage increase.

In addition, at all tines after the wal k-out, the workers
intended to go back only if they were all reinstated at the same
tine.

Later that day, after consulting his attorneys, M. Kyutoku
mailed to the ten workers and posted on his property the
follow ng letter:

"To our enpl oyees:

We hereby offer to continue you in your enploynent

at your rate of pay which was in effect on Septenber

2, 1975. If you would like to continue working at

those rates, please cone to work immediately, or

t el ephone me as soon as possible at (408) 422-5973.

John Kyut oku"
The workers returned on Septenber 4, this tine accom
pani ed by Union representative Linton Joaquin. At thistime, M.
Kyut oku was not present, and so they spoke briefly with Ms.
Kyut oku. They served on Ms. Kyutoyu a petition for certification
pursuant to Section 1156.3 (a), and Ms. Kyutoku indicated that she

woul d talk with the workers but not in the presence of
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M. Joaquin. This was unacceptable to the workers, and they
| eft w thout discussing reinstatenent.
O Septenber 6, an el ection was hel d under the 48-hour

provi sion of Section 1156.3( a) . & The Union received a najority
of the votes cast, and on Septenber 9, nost of the workers who had
wal ked out returned to the nursery acconpani ed by Linton Joaqui n and
delivered the following letter addressed to John Kyutoku and signed by
Marshal | Ganz, an official wth the Union:

"Dear Sir:

This letter is to serve notice that the el even”

striking enpl oyees of your conpany desire to be

immedi ately reinstated in their jobs. The enpl oyees of

your conpany havi ng sel ected the United Farm VWrkers of

Anerica, AFL-AQ to represent them by a secret ball ot

el ection pursuant to the new Farm Labor Law, we will be

contacting you upon certification regarding the
negoti ation of a contract.

Your s,
[/ s/ Marshall Ganz"

9 This provision states as foll ows:

“1f at the tine the election petitionis filed a majority of the
enpl oyees in a bargaining unit are engaged in a strike, the Board
shall, with all due diligence, attenpt to hold a secret ballot election
wthin 48 hours of the filing of such petition."”

“The el eventh worker referred to in the letter is apparently
an individual who did not work on Septenber 2 when the others wal ked
out, but returned on Septenber 3, at which tine he was fired for
absent eei smand tardiness. A though this firing took pl ace when the
nursery needed workers, the uncontradicted testinony of M. Kyutoku is
that this worker had been repeated y absent and had failed to cone to
work on the critical day foll ow ng Labor Day when peak was begi nni ng.
It therefore appears that this enpl oyee was di scharged for cause.

-11-



Wien the above letter was delivered, a full conplenent of 15
enpl oyees had been hired at the nursery. M. Kyutoku refused to
reinstate any workers, and indicated that he was contesting the
results of the el ection.

Subsequent to Septenber 9, M. Kyutoku nailed individual
offers of reinstatement at different times to all nenbers of the
group that had wal ked out. It was his testinmony that the offers were

made according to the jobs which became available.? ly two

of the offers were accepted due to the consistent intent of the other

workers that they be reinstated as a group or not at all.

It is contended by the General CGounsel and the Union that the wal k- out
on Septenber 2 was an economc strike which was converted to an unfair
| abor practice strike on Septenber 3 when the Enpl oyer refused to
reinstate the strikers and di scharged themfor engagi ng i n protected
activity. Fromthat point, it is argued, the strikers had an absol ute
right to reinstatenent, notw thstandi ng the hiring of pernanent

repl acenents. Thus, the failure to reinstate all strikers follow ng
the request for reinstatenent on Septenber 9 constitutes further

illegal activity.

L1117 777777777
LIIPI777E 7Y

8 The General Counsel contends that the offers were nade with
the intention of isolating and dividing the workers, and that the
| eaders of the wal k-out were the |last to receive such offers. | find
it unnecessary to resolve the i ssue because (1) an independent unfair
| abor practice based on discrimnatory offers of reinstatenent i s not
charged, and ( 2) under ny recommendati ons, this evidence is irrel evant
w th respect to possible union aninus.

-12-



A separate argunent by the General Counsel and the Lhion is
that the 48-hour provision of Section 1156.3( c), whichis unique to
the Agricultural Labor Relations Act, woul d be rendered neani ngl ess
unl ess workers who strike to gain a 48-hour election are protected
from pernanent replacenent. Therefore, it is argued that workers
engaged in a strike which triggers a 48-hour el ection nust have
reinstatenent rights conparable to unfair |abor practice strikers.

The Enpl oyer contends that the wal k-out on Septenber 2 was
a voluntary quit rather than a strike, and that even if the wal k-out
be considered a strike, it was an economc strike entitling the
strikers to reinstatenent only to the extent that they had not been
permanent |y replaced and only after unconditional applications for
reinstatenent. It is contended that no such unconditional application
has been nade by any of the forner workers, although the Enpl oyer has
nade offers of reinstatenment whenever the work has becone avail abl e.

The Enpl oyer responds to the argunent regardi ng the 48-hour
provision on the basis that the Act does not contenplate a strike to
trigger a 48-hour election but nerely provides for such an election if
such a strike is in progress. onsequently, the provision does not
convey any right which requires that the strikers be treated
differently than recognitional strikers under the National Labor
Rel ations Act, and that the Enpl oyer acted properly in hiring

per manent repl acenents and denyi ng reinstatenent on that basis.
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Concl usi ons

|.  THE SEPTEMBER 2 WALK- QUT CONSTI TUTED AN ECONOM C STRI KE

Section 1152 of the ALRAis identical to Section 7 of the
NLRA, 29 U. S. C. § 157, in protecting the right of enployees to
participate in" . . . concerted activities for the purpose of
coll ective bargaining or other mutual aid or protection . "
Under this statutory |anguage, the right of unorganized enpl oyees to
bring their individual conplaints into concert and to spontaneously
enmbark upon collective action is fully protected. NLRB v. Véshington
AumnumCo., 370 U.S. 9, 50 LRRM 2235 (1962) .

The single nmost conspi cuous feature about the circumstances

in the present case is the unanimty of purpose wth which
these workers acted. Certainly, they were conscious at all tines

that they were acting for the purpose of "nutual aid or protection."Y

This fact is of paranount inportance in judging their notivation for
wal ki ng out. Although the fact that they waited to be paid before
wal ki ng out mght be consistent with an intention to quit, the action of
the workers in immedi ately seeking the aid of the Union, in returning the
followng norning to repeat their wage demand, and in thereafter filing
for a certification election | ends a high degree of credibility to their
assertions that they intended to return to work upon the granting of

their wage demands. As in all

¥ This fact al one distinguishes the present facts from nost of
the cases cited by the Enpl oyer for the proposition that enpl oyees
who voluntarily quit are not entitled to reinstatenent upon appli -
cation. See Royal A umnumFoundry, Inc., 208 NNRB No. 8 (1974);
Beacon Mving & Sorage, Inc., 201 NNRB No. 72 (1973); Wstern
Wrebound Box Co., 191 NNRB 126 (1971).
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spont aneous wal kouts, these workers were uncertain how they shoul d proceed
when M. Kyutoku refused to grant the pay increase on Septenber 2. The
substantial difficulties intrying to overcome the |anguage barriers also
contributed to the fact that the workers may not have acted with textbook
precision in going on strike. The total circunstances of this case,
however, conpel the conclusion that the wal kout of Septenber 2 constituted
an economi ¢ strike.'” See NLRB v. Phaostron Instrument and Electronic Co. ,
344 F.2d 855, 59 LRRM 2175 (C. A. 9, 1965); Liberty Cork Co. , 96 NLRB
372, 28 LRRT. 1530 (1951).

1. NO UNFAI R LABOR PRACTI CE WAS COW TTED WHEN THE EMPLOYER REFUSED TO
REI NSTATE THE STR KERS ON SEPTEMBER 3.

The argunent of the General (ounsel rests on the assertion that
what had begun as an economc strike on Septenber 2 was converted to an

unfair |abor practice strike on Septenber 3 when M. Kyutoku

WDelta Engineering Corp., 194 NLRB No. 194, 79 LRRM 1220 (1972), and
Eaborn Trucki ng Service, 156 NLRB No. 121, 61 LRRM 1268 ( 1966) , do not
indicate a different result. 1In Delta Engineering, a group of workers
spont aneously struck the enpl oyer over conplaints concerning wages and
wor ki ng conditions. One worker, who three days earlier had stated that
he intended to quit and had not reported to work in the interim
requested and received his final paKcheck on the day follow ng the
wal kout. This worker was found to have quit, while the group acting in
concert was found to have been entitled to reinstatenent as strikers. In
the present case, the workers acted entirely in concert and their
acceptance of paychecks does not clearly evidence an intention to quit.
See Barr Marketing Co., 96 NLRB 875, 28 LRRM 1607 (1951).

| n Eaborn Trucking, five workers took their personal belongings and |eft
work after having been refused a ﬁay I ncrease. They made no further
g

demand on the enployer although their union had won an el ection
inmedi ately prior to their leaving. |In finding that the workers
voluntarily quit, the NLRB explicitly noted that they had given no
indication that they were striking and that there was nothing in the
record to support such a concl usion.
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refused to reinstate the striking workers. Economc strikers renain
enpl oyees within the meaning of the Act!¥ and are entitled to re-

I nstatenent unl ess they have been permanently replaced. NLRB v. MNackay
Radio & Telegraph Co., 304 U.S. 333, 2 LRRM610 (1938). \Were workers

are on strike in protest against the enployer's unfair |abor practices,

however, the strikers are entitled to reinstatenent even though the
enmpl oyer has hired permanent replacenments. Mastro Plastics v. NLRB, 350
U.S. 270, 37 LRRM 2587 (1956). Arefusal to reinstate economc

strikers at a time when they have not been permanently replaced
constitutes an unfair |abor practice, unless the enployer can show
legitimate and substantial business justifications. NLRB v. Fleetwood
Trailer Co., 389 U.S. 375, 66 LRRM2737 (1967). An enployer is not
obligated to reinstate economc strikers absent an unconditional
application for reinstatement. Laidlaw Corp., 171 NLRB No. 175, 68 LRRM
1257 (11968) .

On Septenber 3, when the striking enployees returned to the

nursery along with two Union representatives, they had not been per-
woul d have been

manently replaced. (See n. 5, supra.) Thus, they / entitled to rein-

statenent at that tine had they presented an unconditional request.

2'The traditional principle that econonmic strikers remain enpl oyees is
based upon the NLRA definition of "enpl oyee", NLRA Section 2( 3), 29
U.S.C. §152(3), whichincludes by its terns "any individua whose work
has ceased as a consequence of , or in connection wth, any current |abor
di spute or because of any unfair |abor practice, and who has not obt ai ned
any other regul ar and substantial |y equi val ent enpl oynent .
A though the ALRA definition of "agricul tural enpl oyee" [8 1140.4 (b) |
does not contain this language, the legislative intent that strikers renain
enpl oyees is evident fromSection 1157, which provides that econom c
strikers are eligible to vote in certification elections.
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The evidence shows that one Union representative did request that the
strikers be put back to work, but that request was conditional. \Wen the
Union representative spoke with M. Kyutoku on Septenber 3, it was
intrinsic in the request for reinstatenent that M. Kyutoku bargain wth
the Union over the wage dispute.

Al'though it is entirely permssible that a request for
rei nstatenment be conmuni cated by union representatives rather than by the
enpl oyees thensel ves, NLRB v. Phaostron Instrunment & Electronic Corp.,
supra; NLRB v. |I. Posner, Inc., 304 F.2d 773, 50 LRRM 2680 ( C. A. 2,

1962), such a request is nade conditional by a requirenment that the

enpl oyer bargain with the union. Flanbeau Plastics Corp., 172 NLRB No. 33
(1968), enf'd 401 F.2d 128, 71 LRRM 2498 (C. A. 7, 1969); Hectric
Auto-Lite Co., 80 NLRB 1601, 23 LRRM 1268 (1948). This is certainly true

under the ALRA, which nakes it an unfair |abor practice for an enpl oyer
to "recognize, bargain with, or sign a collective-bargaining agreenent
with any | abor organization not certified pursuant to the provisions of this
part." Section 1153 (f) .

It is contended by the General Counsel that M. Kyutoku's
refusal to discuss reinstatenent on Septenber 3, and his statement, "I
don't have any workers," in response to the Union representative's request
to discuss the situation, constitute a discrimnatory discharge of the
strikers. Wiile it is true that an explicit discharge of economc
strikers is an unfair |abor practice, see, e. g., Brookville dove Co.,

116 NLRB 1282, 38 LRRM 1460 ( 1956), M. Kyutoku's actions were no nore

than a rebuff of the representative's efforts and did not independently

amount to a discharge.
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M. Kyutoku was not obligated to deal wth the Lhion as
aninternediary in reinstating the strikers nor in resolving the
underlying wage dispute. H did not act illegally in reecting the
conditional request for reinstatenent, and the economc strike,
therefore, was not converted to an unfair |abor practice strike. Unhder
such circunstances, the strikers had no right subsequently to displ ace
the pernanent repl acenents who had been hired. Wen the denmand for
rei nstat enent was nade on Septenber 9, it was nade on the basis that the
strikers be reinstated as a group. As economic strikers, they had no
right to be reinstated as a group after repl acenents had been hired, and
again the Enpl oyer did not act illegally in refusing the denand.

I11. THE STRI KERS GAI NED NO ADDI TI ONAL RI GHTS TO REI NSTATEMENT UNDER
THE 48- HOUR ELECTI ON PROVI SI ON OF THE ACT.

The Union and the General Counsel each nmake an ar gunent
that workers who strike in order to gain a 48-hour el ection under
Section 1156. 3 have an unconditional right to reinstatenent. The
argunent is premsed on the unique nature of this provision of the
law, and the fact that due to the existence of a |arge mgrant |abor
force in California agriculture, strikers can ordinarily be replaced
within 48 hours. It is argued that the statutory provision is nmean
ingless if workers can be pernmanently replaced before the el ection
I's hel d.

Thi s argunent assumes that the workers here struck in order
to obtain a 48-hour election and that in so doing they exercised a right
whi ch cannot be adequately protected by treating themas economc

strikers. There is no factual basis for the first assunption.

The workers struck over a wage dispute, and only when it becane
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apparent that there would be no i nmedi ate resol ution of this dispute did
they file for an el ection. The second assunption, while highlighting
the extrene vulnerability of any strikers in an agricultural context,
does not suggest a tenable basis for distinguishing between the rights
of economc strikers and those of "48-hour" strikers. To concl ude that
the latter category has an unconditional right to reinstatenent because
of the nature of the agricultural work force inplies that economc

strikers shoul d have the sane right.
There is no basis for concluding that the | egislature intended to
create such a right.

Wiile it is argued that the 48-hour provision resulted froma
| egi slative trade-of f in which unions were deprived of the right to
strike for recognitioninreturn for the right to trigger an expedited
el ection, the |l anguage of the statute is not susceptible to such an
Interpretation. Section 1156. 3 provides:

"If at the tine the election petitionis filed a najority of

the enpl oyees in a bargaining unit are engaged in a strike, the

Board shall, wth all due diligence, attenpt to hold a secret

bal | ot el ection within 48 hours of the filing of such

petition.”
Thi s | anguage contenpl ates the exi stence of a strike at the tine a
petitionis filed, rather than a strike for the purpose of triggering an
election. Even if this provision could be interpreted as providing for
alimted recognitional strike, there is no reason to suppose that
recogni tional strikers should be accorded greater rights to
reinstatenent than under the NLRA which allows for recognitional
strikes and which treats such strikers as economc strikers. See,

e.g., Philanz Qdsnobile, Inc., 137 NNRB 867, 50 LRRM 1262 (1962) .
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In the present situation, each of the strikers did in fact
have the opportunity to return to work after voting in the election
Al t hough they chose to remain on strike as a body, it does not appear
that their right to individual reinstatement as econom c strikers woul d
have been an inconsequential protection in these circunmstances. Barring
an illegal act by the Enployer, there does not appear to be
justification for granting nore sweeping protection. | therefore
conclude that the strikers have only those rights to reinstatenent
accorded to econom c strikers under the NLRA

Reconmendat | ons

For the above reasons, | recommend that the conpl aint

agai nst the Enpl oyer be di sm ssed.

Dated: February 9, 1976

Franklin S. S| ver
Admni strati ve Law G fi cer
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