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MO H CATI ON F GREER

Pursuant, to Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board hereby nodifies its Oder, heretofore issued in
this natter, by:

1) Substituting the fol low ng sentence for the first
sentence in the first conpl ete paragraph on page 4;

In order to conpensate for the long period of tine in
whi ch organi zers were deni ed any chance to approach and
talk to enpl oyees at work, the UFWw || be al | owned,
during any period wthin the next 12 nonths in which it
files avalidnotice of intent to take access, to have
one organi zer, in addition to the nunber of organi zers
permtted under 3 Cal. Admn. CGode Section 20900 (e) (4)
(A, as anmended in 1976, take access to Respondent's

property.

2) Substituting the follow ng sentence for the first
sent ence of paragraph 2(d) on pages 9 - 10;

d) Respondent shall allowthe UFW during any period

wthin the next 12 nonths in which it files a valid

notice of intent to take access, to have one organi zer
take access to Respondent's



property in addition to the nunber of organi zers
permtted during the three one-hour periods specified
I'n 820900(e) (3) of 8 CGal. Admin. Gode and during any
est abl i shed breaks.

Dated: April 20, 1978
GERALD A BROM Chai rnan

RONALD L. RU Z, Menber

RCBERT B. HUTCH NSON  Menber



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

JACKSON & PERKI NS QOVPANY, )
Respondent , g No. 75-CE 143-F
and § 3 ARB Nb. 36
8:\| L%FAH\A VWRKERS g
CA AHL-AAQ )
Charging Party. )

DEQ S ON AND GROER

n Decenber 30, 1976, Admnistrative Law Gficer George E
Marshal |, Jr., issued his decision in this case. The respondent, charging
party and general counsel filed tinely exceptions.

Havi ng reviewed the record, we adopt the law of ficer's deci sion
and recommendat i ons except as nodified herein.

The respondent admtted that fromMNovenber 1, 1975, to January
12, 1976, a period whi ch enconpassed its peak season, its agents and
I ndi vidual s acting under express direction and control of the respondent
engaged in an active and systenatic policy of denying access to union
organi zers who were acting in full conpliance wth the access rule, 8 Gal.
Admn. Code § 20900 (1975).Y The respondent's actions included; (1)
directing sheriffs to detai n organi zers when they appeared at |unch tine

and

Y The access rul e has since been anended. 8 Cal. Adnin. Code 88 20900
and 20901 (1976).



only rel ease themwhen the |unch period was over:? (2) using trucks and
farmnmachi nery to prevent organizers fromentering the property; (3)
posting security and supervisory personnel at entrances to the fields and
the parking lot adjacent to its packing shed; and (4) on nunerous occasi ons
stationing personnel in radi o-equi pped vehicles fromone to two mles anay
fromits property along routes ordinarily used by uni on organi zers com ng
totalk to enployees in order to give warning to security and supervisory
personnel that union organi zers were approaching. The law officer found and
we agree that this conduct violates the enpl oyees' rights under Galifornia
Labor Code § 1152¥ and constitutes an unfair |abor practice within the
neani ng of 8§ 1153(a).

The respondent, in its exception to the hearing officer's order
of extra organizers for each crew clained that because the California
Suprene Gourt was then deciding the constitutionality of the access
regul ation,? it acted in good faith in denying access. W& note that the
NLRB does not inquire into the notives of the respondent in assessing
whether or not an act is violative of § 8(a)(1) of the NLRA Anerican
Frei ght ways Gonpany, 124 NLRB

The access rule all ows organi zers to enter the enployer ' s
property for "one hour during the working day for the purpose of neeting and
talking wth enpl oyees during their lunch period'. 8 Gal. Admin. Gode 8
20900 (5)(b) 1975.

IN| references, unless otherw se indicated, are to the
Gl i forni a Labor Gode.

“The California Supreme Qourt uphel d the validity of the access rule in

ALRB V. The Superior Gourt of Tulare Gounty, 16 CGal. 3d 392 (1976).; appeal
dismssed US _ (1976).

3 ALRB Nb. 36 2.



No. 1 (1958) and that the courts have subsequently supported this
position. NNRBv. Burnup and Sns, Inc., 379 US 21 (1964). V¢ al so note

that the respondent's claimof acting in good faith does not reflect the
reality of its pervasive and wllful violation of a duly pronul gated
regul ati on which acquired the force of |aw upon adoption by this Board.
In addition to ordering the respondent to cease and desi st,
the law of ficer ordered that the respondent grant extra access to the
charging party in the formof two extra organi zers per crew  give notice
of the results of this decisionto all current and new enpl oyees t hrough
the 1977 harvest season; and file periodic reports on its conpliance. Vé
find that these renedi es are i nadequat e.
The respondent, in conpl etely denying access to over 800
enpl oyees, succeeded in disrupting the union's organi zational efforts and
preventing it fromgarnering the show ng of interest necessary to trigger
a representation el ecti on anong t hese enpl oyees. Its conduct effectively
denied to its enpl oyees for a period of tw years the opportunity to
"designat[e] representatives of their ow choosi ng" and engage in
“col | ective bargaining or other nutual aid or protection”. Section 1140. 2.
The respondent’' s deliberate interference in the union's organizati onal

canpai gn caused its enpl oyees and the uni on to expend nuch

Y@l . Adnmin. CGode § 20900(e) (4) (A as amended in 1976 provi des
that, "Access shall be limted to two organi zers for each work crew on the
property, provided that if there are nore than 30 workers in a crew, there
nay be one additional organizer for every 15 additional workers."

3 ARB NO 36 3.



tine and energy in a fruitless organi zati onal canpai gn. The renedi es set out
bel ow are designed to facilitate the union's contacts wth enpl oyees in a
future organi zational canpaign in order to overcone the effects of the

enpl oyer's prior unfair |abor practices.

In order to conpensate for the long period of tine in which
organi zers were deni ed any chance to approach and tal k to enpl oyees at work,
we Wll, during the tine that the union has filed a valid notice of intent
to take access in the next 12 nonths, renove any restrictions on the nunber
of organizers allowed to cone on to the respondent’s property under 8 Cal.
Admn. CGode S 20900 (e) (4) (A as anended in 1976. In addition to the
three hour tine periods permtted under § 20900 (e) (3), supra, access to
enpl oyees on the respondent’s property shall al so be avail abl e under the
above terns during any established breaks, or if there are no established
breaks, during any tine enpl oyees are not worki ng.

As the respondent’s conduct directly interferred with the union's
efforts to get a showng of interest during the 1975-1976 peak, we order
that the union be given enpl oyee |ists under § 20910, supra, wthout the
necessary show ng of interest as required by 8 20910(c), supra. In
addition, such lists nust be updated bi-weekly by the respondent during the
periods the union has on file a valid notice of intent to take access. These
changes in the requirenents for obtaining enpl oyee |ists and the nunber of
enpl oyee lists required to be given to the union shall be in effect for 12

nonths fromthe date of this opinion.

3 ALRB Nb. 36 4,



Further, in order to redress the inbal ance created by the
respondent's del i berate and conpl ete cutting off of its enpl oyees right to
receive information under the access rule, we shall require the respondent
to provide the enpl oyees wth two hours of regul ar working tine during which
the union can dissemnate i nformati on to and conduct organi zati onal
activities wth the respondent's enpl oyees. The union shall informthe
regional director of its plans for utilizing this tine. Afiter conferring
wth both parties concerning the inplenentation of the union's plans for use
of this tine, the regional director shall determne the nost suitable tinmnes
and manner for such contact. A though no enpl oyee shall be forced to be
involved in the activities, no enployee will be allowed to work during the
activities. The regional director wll insure that enpl oyees receive their
regul ar pay for the tine spent not working. He or she shall al so determne
an equi tabl e paynent to be nade to non-hourly wage earners for their |ost
productivity.

It is not wthout an awareness of the NLRB s difficulties that we
appr oach the probl emof fashioning renedies for unfair |abor practices in
the agricultural context. Before us is the history of the NLKB s often
futile attenpts to design effective renedial answers to the conduct of
parties who have decided that it is economcally nore advantageous to
di sobey the law The respondent cut off all access to its enpl oyees in
di sregard of our access regul ations. The renedy of granting union
organi zers conpany tine to dissemnate information i s designed to renedy the
i mbal ance in organi zati onal opportunities created by the respondent's
actions. The dissent msconceives the nature of renedies when it inplies

t hat

3 ALRB NO 36 5.



such a renedy is punitive because it involves nonetary cost to the
respondent. V¢ find that such organi zational activites on conpany tine,
beyond that nornally given to the union, are necessary to restore in snal
part the tine which workers were entitled to spend wth organi zers in 1975
and to dispel lingering doubts regarding the effectiveness of the |aw That
costs are incurred by the respondent as a result of this order does not nake
it punitive, no nore so than when we order an enpl oyer to pay back wages to a
discrimnatee. The enphasis by the dissent on punitive versus renedial is
mspl aced: the true issue is whether or not the renedy restores the workers
to the position they woul d have been in if no violations of the | aw had
occurred in 1975.

The effectiveness of a renedy is the key consideration before us
when we are confronted wth the application of NLRB precedent to the design
and inplenentation of our renedies. As our dissenting colleague points out,
several NLRB cases have issued simlar orders granting the uni on neetings on
conpany tinme. He feels, however, that the differences between the NLRB cases
and the situation here preclude us fromutilizing such a renedy in this case
But his anal ysis stops short of recognizing the differences between
agricultural and industrial settings. These differences nake it necessary for
us to fashion renedi es based not on what the NLRB has done in sonewhat
paral l el situations, but on what is necessary to renedy the effects of an
unfair labor practice in this particular agricultural setting.

V¢ have found, unlike the NLRB, that access by organi zers to

enpl oyees on conpany property is vital to protecting and encour -

3 ALRB Nb. 36 6.



aging the rights of agricultural workers under our Act. See 8 CGal. Admin.
Gode 8§ 20900, as anended in 1976. (onsequently, the conplete cutting off of
access is a serious undermning of the rights guaranteed enpl oyees under our
Act. Were enpl oyees' rights to discuss the pros and cons of uni oni zation
have been so systenatically frustrated, we find it both appropriate and
necessary, as has the NLRB in the cases cited by our dissenting coll eague, to
al low the union the opportunity to dissemnate informati on and organi ze on
the jobsite, during working hours, wth enpl oyees who are free fromthe worry
of losing pay or being individual |y harassed for talking to or comng into
contact w th union organi zers.

The ALOdid not include as part of the renedy the nmailing, posting
and readi ng of the NOIM CE TO BEMPLOYEES. V¢ have previously deci ded that these
renedi es are necessary and warranted in the agricultural setting. Tex-Cal

Land Managenent, Inc., 3 ALRB No. 14 (1977). R nkhamProperties, 3 ALRB No. 15

(1977). Accordingly, we find in this case that the nmailing, reading and
posting of a public notice shall be part of the renedy as detail ed bel ow

V¢ nodify the lawofficer's order that respondent nake
periodic reports on its conpliance every 60 days after its first report to
the requirenment that the respondent nust file such reports when requested
to do so by the regional director in the Fresno regional office.

Accordingly, IT IS HEREBY CROERED that the respondent, Jackson and
Perkins Gonpany, its officers, agents, successors, and assigns shall:

1. GCease and desist from

(a) Denying access to respondent’'s premses to

3 ALRB Nb. 36 1.



organi zers engagi ng in organi zational activity in accordance wth the Board s access
regulations. 8 CGal. Admn. Gode 88 20900 and 20901 (1976).

(b) Interfering with, restraining and coercing its enpl oyees in the
exercise of the rights guaranteed in 8§ 1152 of the Act.

(2) Take the follow ng affirnative action which is necessary to effectuate
the policies of the Act:

(a) The respondent shall immediately notify the regional director of
the Fresno regional office of the expected tine periods in 1977 in which it wll be at
50 percent or nore of peak enpl oynent, and of all the properties on which its enpl oyees
wll work in 1977. The regional director shall reviewthe list of properties provided
by the respondent and desi gnate the | ocations where the attached NOIM CE TO WIRKERS shal |
be posted by the respondent. Such locations shall include, but not be limted to, each
bat hr oom wher ever | ocated on the properties, utility poles, buses used to transport
enpl oyees, and ot her prominent objects wthin the view of the usual work pl aces of
enpl oyees. (Qopies of the notice shall be furnished by the regional director in Spanish,
Engli sh and ot her appropriate | anguages. The respondent shall post the notices when
directed by the regional director. The notices shall renai n posted throughout the
respondent' s 1977-78 harvest period or for 90 days, whichever period is greater. The
respondent shal |l exercise due care to replace any notice which has been al tered, defaced
or renoved.

(b) Arepresentative of the respondent or a Board agent shall read the

att ached NOI CE TO WIRKERS to the assenbl ed

3 ARB Nb. 36 8.



enpl oyees in English, Spani sh, and any other |anguage in which notices are
suppl i ed. The readi ng shall be given on conpany tine to each crew of
respondent ' s enpl oyees enpl oyed at respondent’'s peak of enpl oynent during
the 1977-78 harvest season. The regional director shall determne a
reasonabl e rate of conpensation to be paid by the respondent to all non-
hourly wage enpl oyees to conpensate themfor tine lost at this readi ng and
guestion and answer period. The tine, place and manner for the readi ngs
shal | be designated by the regional director after consultation by a Board
agent with respondent. The reading shall be on a day in which the nornal
nunber of enpl oyees shal | be working on the crew A Board agent shall have
the right to be present for each reading. |mmediately follow ng each
readi ng, the Board agent shall indicate to the enpl oyees present his of her
w | lingness to answer any questions regarding the substance or
admnistration of the Agricultural Labor Relations Act, and shal |l answer any
such questions. The Board agent shall direct that only enpl oyees are
present during the question and answer peri od.

(c) Respondent shall hand out the attached NOI CE TO
WRKERS (to be printed in English, Spanish and ot her |anguages as directed
by the regional director) to all present enpl oyees, and to all hired in
1977, and nail a copy of the notice to all of the enployees listed onits
naster payroll for the payroll period i nmediately preceding the filing of
the petition for certification in Qctober, 1975.

(d) During any period within the next 12 nonths i n which

the UPWhas filed a valid notice of intent to take access,

3 ALRB Nb. 36 9.



the respondent shall allowany and all UFWorgani zers to organi ze anong its
enpl oyees during the three one-hour tine periods specified in 8 20900 (e)
(3) of 8 Gal. Admin. Gode and during any established breaks. |If there are
no establ i shed breaks, then the UFWorgani zers shall be all owed to organi ze
anong its enpl oyees during any tine in which the enpl oyees are not worki ng.
Such right to access during the working day beyond that nornal |y avail abl e
under 8§ 20900(e) (3), supra, can be termnated or nodified, if in the view
of the regional director it is used in such a way that it becones undul y

di sruptive. The nere presence of organi zers on the respondent's property
shal | not be considered disrupti ve.

(e) The respondent shall, during the tine that the UFWhas
on fileavalid notice of intent to take access wthin the next 12 nonths,
provi de the UFWonce every two weeks w th an updated enpl oyee |ist as
defined in 8 20310 (a) (2), supra.

(f) The respondent shall provide that the UPWhave access
to its enployees during regul arly schedul ed work hours for two hours, during
which tinme the UPWcan dissemnate i nformati on to and conduct organi zati onal
activities wth the respondent’' s enpl oyees. The UFWshall present to the
regional director its plans for utilizing this tine. After conferring with
both the union and the respondent concerning the union's plans, the regional
director shall determne the nost suitable tinmes and nanner for such contact
bet ween organi zers and respondent’s enpl oyees. During the tine of such
contact, no enployee wll be allowed to engage in work related activities. No
enpl oyee shall be forced to be involved in the organi zational activities. Al

enpl oyees w Il receive their regul ar
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pay for the two hours anay fromwork. The regional director shall determne an
equi tabl e paynent to be nmade to non-hourly wage earners for their |ost
productivity.

(g0 The respondent shall notify the regional director, in
witing, wthin 20 days fromthe date of the receipt of this Qder, what steps
have been taken to conply herewth. Udon request of the regional director, the
respondent shall notify himperiodically thereafter, in witing, what further
steps have been taken to conply herew th.

ITIS FURTHER CROERED that al | egations contai ned in the
conpl aint not specifically found herein as violations of the Act shall be,

and hereby are, di sm ssed.

Dated: April 26, 1977

ERALD A BROM Chai rnan
RONALD L. RJ Z, Menber

RCBERT B. HJTCH NSON Menber

3 ARB NO 36 11.



MEMBER JCHNSEN oncurring in Part and Ossenting in Part:

| agree with the majority's conclusion that an unfair
| abor practice occurred and that it was of an aggravated nature.? The
enpl oyer's conduct warrants stringent renedies, but | cannot agree wth
the najority's inposition of what | consider a punitive renedy,
unwar rant ed under applicabl e NLRB precedent, calling for two hours of UFW
uni on organi zing during working tine. This renedy, in addition to being
too severe, is fraught wth legal and practical difficulties.

Inonly a fewsituations has such a renedy been utilized by the

NLRB -- and those situations are substantially

= However, the record in no way substantiates the majority's clai mthat
the enpl oyer's conduct resulted in two peak seasons passing in which the
workers were denied a right to designate representatives of their own
choosing. There is nothing to indicate that a denial of access occurred
during the second peak season or that the reopening of the regional
of fices in Decenber, 1976, did not occur in tinme for the filing of a
petition for certification.

3 ALRB Nb. 36 12.



different fromthe facts presented here.? GCases in which the NLRB has
i nposed a speci al access renedy have involved at | east two, and as nany
as four, specific and distinct types of inproper conduct, including a
broad and unl awful no-solicitation rule [simlar to the denial of access
present here], coercive anti-union speeches by the enpl oyer on conpany
tine, actual and threatened | oss of jobs and ot her conduct which
interfered with the enpl oyees' right to organize.? These additional

i nstances and types of wongful conduct are not present here. Mreover,
the need for a union neeting on conpany tine is further di mnished by

the fact that agricultural enpl oyees may be solicited in work

£ See Montgonery Vérd v. NLRB, 339 P. 2d 889, 58 LRRMVI 2115

(6th Ar. 1965); Qystal Lakes BroomVWrks, 159 NLRB No. 30 (1966;; N_RB
v. Hson Bottling ., 379 F. 2d 223, 65 LRRM 2673 (6th Adr. 1967
I.UE v. NLRB (Scott's Inc.), 383 F. 2d 232, 66 LRRM2081. (D C dQrr.
1967); Lhited Products Go. and I. AM, 162 NNRB Nb. 23, 64 LRRM 1189
(1967); The Loray Gorporation, 184 NLRB No. 57, 74 LRRM 1513 (1970);
(I\]LFB \197(11) ow Laundry & Dy deaners, 437 F. 2d 290, 76 LRRM 2336 (5th

r. :

¥ 1n Mntgonery Wrd, supra, the enployer had a broad, unlawful no-
solicitation rul e and had used conpan?/ tine and premses to nake anti-uni on
speeches . In Hson, supra, the enpl oyer had nade a series of coercive
speeches to enpl oyees and had conducted unl awful interviews with workers. In
[.UE v. NLRB swgr a, the enployer had interrogated enpl oyees, coerced

er‘rﬁl oyees in a nunpber of other ways, includi ng threatening | oss of jobs and
other contractual benefits, and had promsed benefits in return for the
rejection by enpl oyees of the union. In The Loray Gorporation, supra, the
enpl oyer nade nunerous coercive statenents and speeches and conmtted ot her
acts of interference wth the organi zati onal process including the unl aw ul

di scharge of sone enpl oyees. In Qystal Lakes BroomVWérks, supra, the

enpl oyer nade speeches stating that a strike, violence and a | oss of |obs
woul d result fromselection of a union, interrogated enpl oyees and t hreat ened
to shut the plant if the union won. In United Products, supra, the enpl oyer

i nt errogat ed enﬁl oyees , forced sone enpl oyees to informon the uni on
activities of their fell owworkers and di scharged enpl oyees for uni on
activity. In Gown Laundry, supra , the enpl oyer had threatened and
interrogated enpl oyees in connection wth two different el ections, the second
tinme incivil contenpt of a NLRB order.

3 ALRB No. 36 13.



areas at regular tinmes pursuant to our regul ations,? whereas such
solicitationis only rarely allowed under the NNRA The najority has
failed to showthat the purposes and policies of the ALRA cannot be net
here wthin the framework of the significant opportunities for work-area
access that already exist.

It is of course inportant to enhance the flow of information to
the enpl oyees to the extent that it was attenuated by the enpl oyer's
i nproper denial of access. This is nore than adequately acconplished by
the conbi nati on of suspending the restriction on nunbers of organizers
during regul ar access periods and requiring the producti on of updated
enpl oyee lists.? Both of these renedies were adopted by the majority and
their stringency is conmensurate wth the aggravated nature of the denial
of access which occurred in this case.

G ving union organi zers two hours of paid working tine to
conduct organi zational activities wth the Respondent’'s enpl oyees, is, in
view of the availability of other adequate renedi es, nore punitive than
renedial. The two hours of special access [hereinafter referred to as the
"speci al access renedy"] woul d presunably be taken by the union during the
enpl oyer's peak season, at which tine the record shows there are sone 850
enpl oyees at work. Arbitrarily assigning these enpl oyees a conservative
wage of between $2.50 and $3.00 per hour, we find that the Respondent woul d
be forced to pay upward of $5,000 in wages for two nonproductive hours.

Productivity is further

Y8 Gal. Admin. Code, Section 20900 et Seg.

® The i ncreased nunber of organizers would pernit the di ssemination of
nore infornmation to nore enpl oyees in a shorter period of tine.
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decreased by the tine spent by workers in convening for the neeting and
returning to their jobs afterwards. S nce the special access renedy
allows the union to acconplish little that coul d not be acconplished by
neans of the other renedies, its inposition anounts to assessing a fine
agai nst the enpl oyer, and quite a substantial one at that.

The hi dden costs of the special access renedy can al so be
significant. Instead of addressing all 850 or so enpl oyees at one tine
the union plan may call for organizers to spend two hours with each crew
or perhaps even to insist upon two hours wth each individual enployee.
The maj ority opinion provides no guidelines for inplenentation of the
speci al access renedy, |eaving the devel opnent of a plan in the hands of
the union and its approval entirely wthin the discretion of the regi onal
director. The snaller the group that the uni on addresses the greater wl |
be the nunber of hours that organizers will be on the enpl oyer's prem ses
during regul ar working tine. A disruptive effect on work operations is
virtually inevitable in the event of multiple union neetings, and keepi ng
track of whi ch enpl oyees had received the two hours of information coul d
prove to be an admnistrative night nare.

The speci al access renedy al so has great potential for
generating unfair |abor practice charges, particularly clains of enpl oyer
surveillance. |If, for exanple, the special access renedy i s being
admni stered on a crew by-crew basi s, supervisors who are directing
wor ki ng enpl oyees nmay find thenselves in close proximty to workers who
are or are about to be addressed by union organi zers. Charges w il be nade

the enpl oyer's agents
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are engagi ng in surveillance of organizing activities and taking note of
the participants. The potential for such situations was undoubtedl y one
reason why access under our regul ati ons was restricted to nonwor ki ng
hours. If, as is the case here, the effects of denial of access can be
overcone W thout infringing upon working hours, it is pointless to go
beyond the basic tine limtations of the access rule.

The naj ority has al so expanded access during nonwor ki ng hours
by allow ng organi zing to take place during regul ar or infornal work
breaks other than at lunch tines. S nce breaks are of relatively short
duration and are taken at different tines by different enpl oyees, the
najority is again inviting chaotic conditions that wll lead to disruption

of work and the filing of unfair |abor practice charges.

G ven the foregoi ng considerations,® | cannot subscribe
tothe majority’ s inposition of renedi es which invol ve special periods

of access.

Dated: April 26, 1977

R chard Johnsen, Jr., Menber

Y These sane considerations apply to the najority's granting of

access during regular or informal work breaks other than at |unch tines.
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NOT CE TO WIRKERS

After atrial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that we interfered wth the
right of our workers to freely decide if they want a union. The Board has told
us to send out and post this Notice.

W will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm

workers these rights:

(1) to organize thensel ves;

(2) toform join, or help unions;

(3) to bargain as a group and choose whomthey want to speak
for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.
Especi al | y:

VE WLL NOT ask you whether or not you bel ong to any
union, or do anything for any union, or how you feel about any
uni on;

VE WLL NOT threaten you wth being fired, laid off, or

getting | ess work because of your feelings about, actions for, or

neniber ship i n any uni on.

3 ALRB Nb. 36 17.



VE WLL NOT fire or do anything agai nst you because
of the union;
VE WLL NOT prevent union organi zers fromconmng onto
our land to tell you about the union when the law allows it;
VE WLL NOT interfere wth your rights to get and keep

uni on papers and panphl et s.

JACKSON & PERKINS GOMPANY

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an

agency of the Sate of Galifornia. DO NOT REMDVE (R MJTI LATE

3 ALRB Nb. 36 18.
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STATE CF CALI FCRN A
BEFCRE THE AGR QLTURAL LABCR RELATI ONS BOARD

JACKSON & PERKI S GOMPANY
Respondent

and Case No. 75-CE-143-F

WN TED FARMNR<ERS
- AMBR CA

Charging Party

N N N N N N N N N N

DEQ S ON AND RECOMMENDATI ONS

Satenent of the Case

n or about Novenber 12, 1975 and continuing intermttently through
Novenber 30, 1975, the Whited FarmVWrkers (UFW sought access to the
Kern Gounty premses of Jackson and Perkins Gonpany (J & P or
Respondent) for organi zati onal purposes in accordance wth Section
20900 of the Board's Regul ati ons.

J & P supervisors, assisted by security officers and public | aw
enforcenent officers fromthe Kern Gounty Sheriff's (fice denied URW
organi zers access to the premses and caused several UFU organi zers to
be arrested during the period commencing on or about Novenber 12, 1975
and ending on or about Novenber 26, 1975.

UFWfiled an unfair |abor practice charge wth the ALRB Regi onal
Orector foe the Fresco Region on Novenber 18, 1975 alleging that J &
P was engaging in unfair |abor practices wthin the neaning of Section
1153 (a) of the Agricultural Labor Relations Act. ("ACT")

O Novenber 24, 1975, the General (ounsel, on behal f of the
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Agricultural Labor Rel ations Board (ALRB or Board), through the Fresno
Regional Director issued a conplaint alleging the J & F had interfered
wth, restrained and coerced its enpl oyees in the exercise of rights
guaranteed in Section 1152 of the Act by a) denial to URWorgani zers
of access to J & Ps Kern Gounty premses by its supervisors, security
guards and other agents; and b) by causing the arrest of UFWorgan-

i zers engaged in organi zational activities wth respect toJ &P

enpl oyees in accordance with the "access rul e" provisions of Section
20900 of the ALRB Regul ati ons.

A hearing was held in Bakers field, CGalifornia before Admnistrative
Law Gficer George E Marshall, Jr. on January 12, 13, and 14, 1976, at
which tine the parties were given anpl e opportunity to submt testi-
noni al and docunentary evi dence and argunent pertaining to the all ega-
tions and i ssued rai sed by the Conpl ai nt and Respondent's answer.

Respondent, the General CGounsel and the Charging Party who nade
one exception which is noted in the official transcript of these pro-
ceedings (TR 140:14) entered an oral Sipul ati on whi ch was accept ed
and approved on behal f of the ALRB pursuant to Section 20262 (h) of the
ALRB Regul at i ons.

In accordance wth the Sipul ation, signed declarations were recei ved
in evidence fromRespondent in lieu of testinmony fromVélter M Mertz,
R Sewart Baird and Frederick A Mrgan subject to objections to be
filed at a subsequent date by the General (ounsel and Charging party.
(bj ections were recei ved fromthe General Gounsel .

Post-hearing briefs were recei ved fromRespondent and the General
QGounsel .

O scussi on and F ndi ngs
Subsequent to the hearing, objections were recei ved fromthe
General Qounsel relative to the declarations of Mirtz, Bird and Mrgan

2
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dated November 12, 1976 which requires a ruling before discussing the
evidence, the stipulation of the parties and the findings.

The CGeneral Counsel objected to the Baird and Mrgan declarations
on the basis that they involve offers of settlement which are inad-

m ssible under Section 1152 of the California Evidence Code. The
objection is overruled. Section 1152 is not applicable in the this

i nstance when evidence of settlenent or conpromise is relevant for a
purpose other than as a hearsay statenent admtting facts of fault.
statenments are relevant in Reference to the remedy to show an absence
of bad afaith on the part of Respondent in its refusal to grant tota
access to the UFW

(bj ections were made to paragraphs 2,3,4,4A,5 and 6 of the Walter
M Mertz declaration on grounds of relevance. The objection is sustained.

The hearsay objection as to paragraph 2 of the Mertz declaration
i's al so sustained.

The opinion and hearsay objections of paragraph 7 of the Mertz
declaration are overruled for the opinion is based on apparent first
hand know edge and is relevant to the question of the renedy.

In view of the parties Stipulation the facts are virtually in-
di sputed and the only question open for discussion is the question
of surveillance. Under NLRB decisions company surveillance of em
pl oyees' organizing activities or union nee tings has been held to
constitute election interference, as well as an unfair |abor practice.
It is also clear that the Here presence of a conpany official or agent
at a place where union neetings are being conducted, however, is not
objectionable in the absence of evidence shoving an inproper purpose.

It is the contention of J & P that Walter Mertz and other Conpany
supervi sory personnel who were present in the parking lot in close
proxinmty to the enployees at the tine union organizers sought access,
were present for legitimte purposes i.e. the protection of Conpany
property, and not to spy on the enpl oyees during the organizing
activities.
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On the other hand, the General Counsel contends that because
Vlter Hertz and supervisor CGeorge Eusak normally work in an office
bui I ding approximately one (1) mle fromthe parking ot and were no
less than 20 feet away from Respondent's enpl oyees during the pre-
work hours and |unch periods that the UFWorganizers sought access,
that they were present for the sole purpose of surveillance since
they left the parking lot immediately after the aforementioned periods.

The presence of Mertz and Eusak is capable of both alegitimte
and an Illegitimte inference being drawn and the Administrative taw
Office (ALO finds insufficient evidence in the record to indicate
their presence was for other than a |egitimte purpose
I't woul d appear that some discussion is necessary relative to the
adm ssions and stipulations of Respondent concerning its denial of
access to UFWorgani zers in view of Respondent's claimof good faith
belief that the access rule was invalid.

Respondent contends that to grant access to its fields during
the lunch hour would create control problenms, damage to its roses and
be disruptive to its business operations. There were alternative
nmeans of access available to UFWsuch as hone visits, use of hand
speakers, etc., and Respondent felt those neans shoul d be used. The
Stipulation between the parties included a paragraph that indicated
Respondent did not physically interfere with organizers who remained
outside of its premses and |eafleted

Neverthel ess the conduct of Respondent in denying access Co its
prem ses i s somewhat contrary to its expressed willingness, through
counsel, to grant partial access and inconsistent with a show ng of
good faith to otherwise fulfill the obligations inposed by the Ace and
the Board's regul ations upon agricultural enployers for the benefit
of their enployees.

It is somewhat questionable that a finding of good faith on Res-
pondent's part can be bade notw thstanding the fact that the Act requires
the Board to foll ow established precedents of the National Labor

4
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Rel ations Act. There is no counterpart to the access rule in the
federal law In any event, the Admnistrative Law G ficer concl udes
that their is insufficient evidence in the record to establish a show
ing of good faith or bad faith on the part of Respondent but there
is sufficient evidence indicating violations of the access rule to
constitute unfair |abor practices.

Upon the basis of the Sipulation previously alluded to and the
entire record in the proceedi ng, the ALO nakes the foll ow ng:

F ndi ngs of Fact
1. Respondent admts, and the ALOfinds that it is corporation
organi zed under and by virtue of the |aws of the Sate of Del anare,
is engaged in agriculture in Kern Gounty Galifornia, and i s now and
at all tines naterial herein an agricultural enployer within the
neani ng of Section 1140.4C of the Agricultural tabor Relations Act.

2. The WUhited FarmWrkers of America is now and has been at
all tinmes material herein a | abor organization wthin the neani ng of
the Act.

3. Respondent stipulates and the ALOfinds that agents of the
respondent arrested for trespass union organi zers for entering the
property of the Respondent, which said organi zers were on the
enpl oyer's premses in full conpliance wth Section 20900 of the
Board's regul ations, hereafter refered to as the access rule, and
that all persons arresting said organi zers were agents of the
Respondent acting wthin the scope of their agency and authority.

4. Respondent admts and the ALOfinds that from Novenber 1st,
1975 to January 12, 1976 its agents and individual s acting under
express direction and control of the Respondent deni ed access to union
organi zers to the field, packing sheds and parking | ots adj acent to
sai d packing sheds in violation of the access rule.

That all attests at access nade by uni on organi zers was
during non-wor ki ng hours.

6. That the nornal conpl enent of Respondent’s agricul tural

5
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enpl oyees, as defined in Section 1140.4b of the Labor Code, for year
round operations is 175 to 180 enpl oyees.

7. That peak enpl oynent as defined in Section 1156. 3al of the
Labor Code ran fromapproxi nately the | ast week of Cctober of 1975
to approxinatel y the second week of January of 1976 and that the agri-
cultural enpl oyees as defined in the Labor Code during said peak
period was appr oxi nat el y 850.

8. That of said enpl oyees referred to herei nabove in paragraph 7
approxi natel y one half ft) of themare enpl oyed in the packi ng shed
and approxinately one half (% are enployed in the field.

9. That approxi nately 400 enpl oyees worked in the fields and they
worked in crews consisting of approxi nately 25 peopl e, each crew havi ng
a singl e supervisor.

10. That Respondent has approxi nately 975 acres under cultivation

for the purpose of producing roses.

GONCLUSI ONS

Based upon the above findings of fact, the Sipul ati on between
the parties and the entire record the ALO concl udes as fol | ows:

a) Denial of access to UPWorgani zers to Respondents Kern County
premses by Respondent, its agents and individual s acting under Res-
pondent’'s express direction and control constitutes an unfair |abor
practice wthin the neaning of Section 1153(a) of the Act.

b) There was no unl awful surveillance as alleged in the Frst
Anended CGonpl ai nt for the reasons -herein indicated above under D s-
|cussi ons and F ndi ngs.

DEQ S ON
Upon the basis of the above findings of Tact, the Stimulation

and the entire record in the proceeding Admnistrative Law Gfi cer
|[her eby deci des that:
The surveillance al | egations of the conplaint are di smssed.

6
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The Respondent, Jackson and Perkins Gonpany, its officers, agents
successors and assigns, shall:

1. Cease and desist frost:
a) interfering wth restraining end coercing its enpl oyees
[in the exercise of the rights guaranteed in Section 1152 of the Act.
b) Denyi ng access upon Respondent's prenmises to UFWorgan-
i zers engaging in organi zational activity in accordance wth the access
rule of 20900 of the Board' s regul ations.
2. Take the follow ng affirnative action which the Admnistrative
Law G ficer finds on behalf of the ALRBw || effectuate the policies
lof the Agricultural Labor Relations Act:
a) Expanded access to UFWorgani zers in addition to their
rights under the access rul e as amended commenci ng w th Respondent' s
peak season and ending either wth the holding of a representation
el ection or the termnation of Respondent's peak season. Such expanded

access to include tw additional organizers fromeach work crew @R
the property.

b) Notice fromRespondent in English and Spanish to all
current enpl oyees and to each new enpl oyee hired refl ecting the dis-
position of this proceeding along wth a promse to conply wth this
deci sion or the appropriate Board order. Such notices are to be given
t hrough the 1977 harvest season.

c) Periodic reports by Respondent to the Regional DO rector
inthe Fresno Regional fice indicating conpliance wth the Board s

order. The first such report to be given wthin 20 days after the
date of the Board' s order and each sixty days thereafter.

Dated this 30th day of Decenber 1976 at Los Angel es, Galifornia.

) A
_'__ i om " -

Ceorge E. Marshall, JR
Adninistrative Law O ficer
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Pursuant to Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board hereby nodifies its Oder, heretofore issued in
this matter, by:

1) Substituting the foll ow ng sentence for the first
sentence in the first conpl ete paragraph on page 4;

In order to conpensate for the Iong period of tine in
whi ch organi zers were deni ed any chance to approach and
talk to enpl oyees at work, the UFWw || be al | oned,
during any period wthin the next 12 nonths in which it
files avalidnotice of intent to take access, to have
one organi zer, in addition to the nunber of organi zers
permtted under 8 Cal. Admn. (ode Section 20900 (e) (4)
(A, as amended in 1976, take access to Respondent's

property.

2) Substituting the follow ng sentence for the first
sentence of paragraph 2 (d) on pages 9-10;

S thin Che next 12 mont he { noui oh (1 fi Pes & valig-

notice of intent to take access, to have one organi zer
take access to Respondent's



property in addition to the nunber of organizers
permtted during the three one-hour periods specified
In §20900(e) (3) of 8 Gal. Admn. (ode and during any
est abl i shed breaks.

Dated: April 20, 1978 g
) - ‘“-—-"L{ Loz (.—e’{ [’(
GERALD A BROM Chai rnan

RONALD L. RU Z, Menber Qﬁ}?’a{(’/{ //
ROBERT B. HUTCH NSO\ Mentber WW

_,. g S A S
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