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V. B. ZANLNOVICH & SONS, | NC. ,

Charging Party.

N N N N N N N N N N N

DEC SI ON AND CRDER

O January 16, 1977, admnistrative |aw officer David
Nevins (hereafter ALO issued his decision in this case. The
respondent and the general counsel filed tinely exceptions.

Having reviewed the ALO s decision, the briefs, ex-
ceptions, and the entire record, we adopt the ALO s findings,
concl usi ons and recommendations to the extent consistent wth
this opinion.Y

There are incidents which did not involve acknow edged
uni on agents or which did not occur in the inmediate vicinity of the
pi cket lines for which the ALO found the respondent accountable and
whi ch were found to constitute violations of Section 1154(a) (1) of
the Act. W accept his conclusion as to these incidents, but

Y The respondent excepts to certain credibility resol utions of
the AAQ It is our policy not to overturn such credibility
resol utions, the product of the observation of the wtnesses, unless a
cl ear preponderance of the rel evant evi dence shows themto be

incorrect. Qur reviewof the conplete record discloses no basis for
rej ecting those resol utions here.



wish to clarify the basis for our action. The distinguishing feature
of this case is that not |ess than fourteen acknow edged uni on agents,
i ncluding the respondent's strike-|eader, personally engaged in
nunmerous viol ations of enployee rights during the strike. This
conduct ran the ganut fromthreats of violence to workers, to actua

vi ol ence, including rock and clod throwing, forcing workers' cars off
the road, assaulting workers, smashing truck and auto w ndows and
causing at least one fire. In the context of this activity, we agree
that the respondent may be held |iable because its agents, having once
established a pattern of conduct clearly violative of the Act, have
made it |iable for subsequent striker msconduct in conformty with
that pattern, and because of the failure of its agents to act
effectively to curb striker msconduct within their know edge. See,
e.g., International Association of Machinists, 183 NLRB 1225, 1230-31
80 LRRM 2158 (1970); Teansters Local 115, 157 NLRB 1637, 1642-3, 61
LRRM 1568 (11966) ; International Union of E ectrical Wrkers, 134 NLRB
1713, 1724, 49 LRRM 1407 (1961) .

W al so accept the ALO s determination that conduct such as

taki ng down the auto |icense numbers of non-striking workers, seeking
to procure the names and addresses of non-striking workers, follow ng
them fromwork or otherw se creating the inpression that these workers
were the subjects of surveillance was violative of the Act. W do so
only because of the overwhel m ng evidence that respondent's agents and
others followng their |ead were engaged in a course of conduct which
clearly indicated to all observers their intent to coerce by force and

vi ol ence wor ker
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recognition of the picket line. However, wthout such clear evidence
of coercive intent these activities would not constitute unfair |abor
practices since unions have the right to exert pressure upon non-
menbers to honor picket |ines and to discipline strikebreaking nenbers.
Not hing we hold in this case, therefore, should be read as a
condemmation of , or a limtation upon, legitinmate union attenpts to
achi eve these goal s.

V& decline to accept the ALO s recomendation that the
respondent be held liable for the truck fire which occurred on
Septenber 1. H's analysis, premsed upon the view that a group of
nearby pickets "adopted" the fire by failing to put it out and by
cheering in its presence, does not properly account for the realities
of the forces and tensions on picket lines and is an unwarranted
extension of the case lawin this area.

In asimlar vein, we do not adopt the ALO s extension
of the Booster Lodge Case enunciated in footnote 26 of his
deci sion. ¥

The Renedy;
The ALO recomrended that the respondent be ordered to

ZBooster Lodge No. 405 v. NLRB, 412 U. S. 84, 83 LRRM 2189
{1973).
3/

~ W have considered the respondent's several exceptions concernin
eV|dent|arK issues at trial and find themwthout merit, In the firs
of these the respondent challenges the ALO s denial of its motion under
§ 356 of the Evidence Code and 3 20274 of the Regulations [8 Cal. Adm n.
Code 8§ 20274 (1976) k%that_|t be permtted to view all videotapes made
at the strike scene. bel i eve that videotapes are enconpassed by the
Code provision, but it has no application to this situation. Here, the
general counsel offered portions of the totality of the videotape made

(fn. cont. onp. 4)
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pay the litigation costs and fees of both the general counsel and
the charging party. The respondent has excepted. W decline to
apply this remedy to the instant case. ¥

Qur treatnent of this renedial request is best begun with
an awar eness of the general history of this sort of relief inthis
country. As distinguished fromthe English practice, the "American
Rule" is that attorneys' fees are not ordinarily recoverable by the
victorious litigant in the absence of a statute or an enforceabl e
contract which makes provision for such an award. See Fl ei schmann
Distilling Corp. v. Maier Brewing Co., 386 U.S. 714 (1967). This

general proposition is the lawin California, enbodied in Code of

Cvil Procedure, Section 1021. However, several non-statutory

exceptions to the rule have been recognized in this state. The first
of these is the so-called "comon fund" principle: where a number of
persons are entitled in conmon to a specific fund and an action
brought by a plaintiff preserves or creates the fund for the benefit
of all, the plaintiff may be awarded attorneys' fees out of the fund

to prevent the unjust

(fn.3. cont.)

at the strike scene. The operator of the videocanera testified that
the tape shown constituted the entirety of the taEg nade in
connection wth the incidents therein depicted. r this reason the
respondent’'s exception is invalid, for as regards the specific
incidents at issue, there is no "renai nder” or "other portion" of the
taPe to which it may have access. The second exception points to

al | eged repeated i nstances of | eadi ng questions posed by the general
counsel . Qur review of the specific instances cited by respondent
and the whol e record di scl oses that on nmany occasi ons the respondent
nade no objection to the question, on others its counsel indicated
hi s awar eness of | anguage dlfflcuitles wth the wtnesses, and in at
| east one instance the response elicited by the question was not
relied upon by the ALQ No error was commtted.

4

W deny the respondent's motion for oral argument. The briefs and the
exceptions adequately present the issue for decision

3 ALRB No. 57



enrichment of the group. See D Amco v. Board of Medical Examners , 11
Cal. 3d 1, 26-27, 112 Cal. Rotr. 786, 803 (1974). The second

exception is the "substantial benefit rule": where a class action or a

st ockhol der derivative suit confers a substantial benefit upon the
defendant, the defendant may be required to yield an attorneys' fee to
the plaintiff. 1d. at 25, 112 Cal. Rotr. at 804. Finally, it may be
argued that California courts nmay exercise the traditional power of a
court of equity and award an appropriate attorneys' fee to a prevailing
party where the opponent's defenses may be characterized as in bad
faith, vexatious, or interposed for oppressive reasons. |d. at 27, 112
Cal. Rotr. at 804-05. However, there is a split of authority on the
point. Conpare Santandrea v. Siltec Corp., 56 Cal. App. 3rd 525 (1976)
(affirmng such an award) with Young v. Redman, 55 Cal. App. 3rd 834
(1976) (reversing such

an award).

It is clear that none of these non-statutory exceptions apply
to this case. There is no "common fund" here. Moreover, the
"substantial benefit" rule cannot apply because any benefit produced by

this litigation descends upon the charging party and those simlarly

situated, not on the respondent. Finally, whatever may be the inherent
power of a court of equity to sanction harassing or vexatious
litigation behavior, absent sone statutory grant of power, we cannot
view that power as also residing in an adm nistrative agency, even

where, as here, it perforns quasi-judicia functions. ¥

? The so-called "private attorney general " theory, left open by the
D Amco court pending the outcone of federal litigation on the

(fn. cont. on p. 6)
3 ALRB No. 57 5.



There remains for consideration whether the ALRA provides a
statutory base for the award of such fees within the express exception of
C.C. P., Section 1021. W& believe that it does. A conparison of the
pertinent portions of Section 1160.3 of the ALRA and Section 10( c) of
the NLRA discloses that our statute is at |east as expansive in its grant
of renedial power to this agency as the NLRAis to the NLRB. The NLRB
with judicial approval, has construed its power under Section 10(c) to
suthorize the award of attorneys' fees and litigation costs in
appropriate cases. ¥ \Wen the Legislature enacted the ALRA, therefore,
it granted to this Board a power to award attorneys' fees at |east to the
extent that the NLRB has that power.

The question of this Board's power aside, the rationale for
the utilization of such an award must be considered. W view the
interests of the NLRB and this Board in this connection as identical
Both the NLRB and this Board are mandated to renedy the effects of unfair
| abor practices, but both are enjoined fromengaging in purely punitive
i mpositions unrelated to renedying specific conduct and its effects.
Under either the NLRA or the ALRA the ultimate consideration is whether

the award in a

(fn. 5 cont.)

| Ssue, nom1apﬁears of doubtful validity in California follomjnglthe
decision of the Supreme Court of the United States in A yeska |8el|ne
Servi ce CbnpaEy v. The Wl derness Society, et al., 421 U. S. 24
(1975). See D Amco, supra, 11 C 3d at 27, 112 Cal. Rptr. at 805;
Northington v. Davis, 64 Cal. App. 3d 643, 134 Cal. Rptr. 610 (1976).

9 See Heck's Inc., 215 NLRB 142, 88 LRRV 1049 (1974%; Ti i dee
Products, Inc., and | . U. E., 194 N\RB 1234, 79 LRRM 1175 (1972).
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particul ar case effectuates the policies of the statute. Under either
statutory schene the inplenentation of the legislation is dependent in
the first instance upon the agency's ability to utilize effectively its
resources, unfettered by trial calendars crowded with neritless
litigation. In specific cases there arises the need for the agency to
fashi on remedial orders which conformto the realities of the harm
created by the totality of the respondent’s conduct, including the effect
of its litigation posture and conduct on the other parties. For
"[e]ffective redress for a statutory wong shoul d both conpensate the
party wonged and withhold fromthe wongdoer the 'fruits of the
violation'". Mntgomery Ward & Co. v. NLRB, 330 F. 2d 889, 894, 58 LRRM
2115 (6th Cr. 1965). Against these factors nust be bal anced the right of

a respondent to offer all legitimte defenses and argunents.

Qur eval uation of these factors indicates the desirability of
our adoption of the NLRB s approach to this question. The NLRB holds the
appropriateness of this remedy to be dependent upon a characterization of
the respondent’'s litigation posture as either "frivolous" or "debatable".
\Were the former is found, the award may be made; in the latter
situation, it is not warranted. Neither "frivolous" nor "debatable" are
sel f-explanatory. Their recitation does not account for the inportant
di stinctions which may derive fromthe uniquely public nature of the
unfair |abor practice process: the general counsel is not a private
litigant, but a public officer vindicating inportant public policy
pursuant to statutory directive. However, the terms do provide a

framewor k
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for analysis, and as we are progressively enlightened in our case-by-
case approach to this question, they will acquire a nore definite
content. W therefore propose to adopt these categories in this and
future cases presenting the question of such awards.

The application of this standard to the case at hand does not
di scl ose support for the ALO s recommendation. Here, the respondent was
faced with a conplaint containing a nultitude of charges of violations of
§ 1154(a) (1) of the Act growing out of strike activity at and around
the charging party's premses. It is the first case of its type to cone
to this Board' s attention. |Indeed, at the tine of the litigation of the
conmpl ai nt, the Board as presently constituted had yet to issue a
decision in an unfair |abor practice case. The substance of the conduct
charged and litigated at trial consisted of claims of property
destruction, arson, assaults and batteries, and other simlarly serious
conduct. The renedies requested in the conplaint were novel and perhaps
"extraordinary", certainly as judged by NLRB precedent:
decertification, assessnent of costs and fees, and conpensation of
enpl oyees for enotional distress and property damage suffered as the
result of the respondent's conduct. The outconme of the case was, in
significant part, dependent upon the resolution of difficult questions
of agency and liability.

In view of the above facts, we cannot conclude that the
respondent's |itigation posture nmay be characterized as "frivol ous" The

application of the renedy recommended here nust be carefully

3 ALRB No. 57 8.



weighed. Its injudicious use threatens substantial harmto the
legitinate right of charged parties to force the general counsel to
its proof. Inthe instant case, for exanple, the ALOdid not find
the respondent to be liable for several incidents of substantial
property danage: the destruction of a large irrigation

punp and the cutting of 11-12 acres of vineyard. Nor did he find
the decertification remedy to be appropriate. 7V therefore nodify

the ALO s renedial recommendation to elimnate the inposition of
litigation costs and fees upon the respondent.

V¢ |ikew se nodify the proposed Order in the follow ng
respect s:

1. Delete fromparagraph 1( b) the language " ... gi vi ng
enpl oyees the inpression that they are under surveillance..." and
"...threatening non-nenbers with fines for engaging in protected
activity or fining such non-nenbers, . . . "

2. Rewite paragraph 2(d) .

3. Strike paragraph 2(f) and renunmber accordingly.

4. Substitute the attached Notice to Wrkers for the
Noti ce recommended by the ALO W do so to conformthe Notice to
those utilized in the decisions issued subsequent to the hearing in
this case.

Accordingly, pursuant to Labor Code 8§ 1160. 3, the Board
hereby orders that the respondent Wstern Conference of Teansters,

Agricultural Division, and its Local 946, and their officers,

7/

W, of course, do not inply that a conpl etel y unsuccessf ul
defense is by its nature the equival ent of a "frivol ous" defense. Qur
case- by-case approach to this issue precludes such a hol di ng.

3 ALRB No. 57 9.



agents, successors, and assigns shall:

1. Cease and desist from

~(a) In any manner nestrainKﬂgZor_coerang enpl oyees of
Vincent B. Zaninovich, I nc., (hereinafter VBZ)/ in their exercise of
their right to self-organization, to form join or assist |abor .
organi zations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the

pur pose of collective bargaining or other nutual aid or protection, or
torefrain fromany and all such activities, except to the extent that
such right may be affected by an agreenent of the type authorized by §
1153( c) of the Act.

. (b) Engaging in conduct in regard to VBZ enﬁloyees of
the follow ng type: threatening violence or commtting such violence,
threatening pro ertK danmage or conn1tt|n8 such damage, threatening

enpl oyees with bl acklisting or actually blacklisting such enpl oyees, or
comm tting any of the foregoing acts in regard to other Persons ei t her
in the presence of VBZ enployees or where It is reasonably certain that
such enpl oyees will Iearn of such conduct.

2. Take the following affirmative action:

o ?a) Post the attached Notice to Wrkers on bulletin
boards in its offices throughout the state where other notices and
information are available for its menbers. Such posting to continue
for a period of six consecutive nonths during the twelve nonth period
follow ng issuance of this decision or its enforcement if necessary.
The respondent shall exercise due care to replace any notice which has
been altered, defaced, or renoved.

. (b) Mil the attached Notice to Wrkers, translated
into any Ianguages deemed appropriate by the regional director in
addition to Spanish and Tagal og, to all enpl oyees of VBZ during the
period August 1, 1976 to Septenber 30, 1976 inclusive. Such notices

to be mailed to the | ast known address of such workers.

_ (c) Provide sufficient copies of the attached Notice
to Wrkers in appropriate | anguages to VBZ so that, if it consents, a
copy may be distributed to its enployees hired during the next peak
season.

(d) Designate a representative or representatives
to read, or be present while a Board agent reads, the attached
Notice to Workers in appropriate |anguages to the assenbl ed
enpl oyees of VBZ, during the next peak season if the enployer
consents to such a reading on its property. The respondent to
conpensat e the enployer for labor costs incurred by it, if any, by
t he provision of such an opportunity to address the workers.

3 ALRB No. 57 10.



(e) Preserve and make available to the Board or
iIts agent, upon request, for examnation and copying all menber-

ship records or other records necessary to determne whether the
resPondent has conplied with this Decision and Order to the
full est extent possible.

_ ~ (f) Notify the regional director of the Fresno
Regional Office within 20 days fromrecei pt of a copy of this
Deci sion and Order of steps the respondent has taken to conply
therewith, and to continue reporting periodically thereafter until
ful'l conpliance is achieved.

| T I'S FURTHER ORDERED that allegations contained in the

second anended conplaint not specifically found or adopted herein

as violations of the Act shall be, and hereby are di smssed.
Dated: July 21, 1977

GEADA BRON (airnan

R GARD JOANSEN JR, Mentoer

RNADA RJZ Nenter

HHFEERT A PERRY, Mnber

3 ALRB No. 57 11.



NOTI CE TO WORKERS OF
V. B. ZANINOVI CH & SONS, I NC

After a trial where each side had a chance to present their

facts, the Agricultural Labor Relations Board has found that we interfered
with the rights of the workers at the conpany to decide for themsel ves
whet her or not to join the strike which we called at the conpany | ast
August and Septenber. The Board has told us to send out and post this

Noti ce.

Ve will do what the Board has ordered, and also tell you
that:

The Agricultural Labor Relations Act is a law that gives all
farmworkers these rights:

(1) to organize thensel ves;

(2) toform join, or help unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together with other workers to try to get a
contract or to help or protect one anot her;

(5) to decide not to do any of these things.

Because this is true we pronmse that:

VWE WLL NOT force you to join any strike we may call by
threatening you or danaging your property or doing anything like that. You
have the right not to participate in a strike we may call. But if you are
a menber of our union and work during a strike we may discipline you, as

long as it is done according to the |aw.

Dat ed- VESTERN CONFERENCE OF TEAMSTERS,
ACRICLTURAL D'VI SION, AND LCCAL 946

By:

(Representative) (Title)
TH S 1S AN CFFI O AL NOTI CE OF THE AGRI CULTURAL LABOR RELATI ONS

BOARD, AN AGENCY OF THE STATE OF CALIFORNIA. DO NOI' REMOVE OR
MUTI LATE!

3 ALRB No. 57 12.



Menmber HUTCHI NSON di ssenting in part:

For the reasons expressed in ny separate concurring/
di ssenting opinions in Sam Andrews & Sons, 3 ALRB No. 45, Western
Tomato G owers & Shippers (Ernest Perry), 3 ALRB No. 51, and S. L.
Dougl ass, 3 ALRB No. 59, | would adopt the ALO s reasoning and

reconunendati on concerning the award of litigation costs to the

general counsel and charging party.

VWiile the mpjority adopts the NLRB approach on this
i ssue, they decline to provide the renmedy here because the re-
spondent did have legitimate reasons to litigate and successfully
def ended agai nst several charges and far reaching clainms. The
majority also places sone enphasis on the fact that the presently
constituted Board had yet to issue an unfair |abor practice decision

at the time of the acts commtted by respondent.

3 ALRB NO 57 13.



The majority ignores the fact that respondent's litigation
posture was, in large part, infused with vexatious and utterly frivolous
tactics. They further overlook the fact that respondent's origina
m sconduct went far beyond nere technical violations of the newlaw. At
that time it required no crystal ball to conclude that endangering human
| ives, wanton destruction of property, and violent intimdation of
workers was a violation of the Act. Mst of the conduct charged and
proven constituted moral as well as |egal wongdoing.

| do not think the fact that part of the respondent's
litigation posture was legitimte should shield it fromresponsibility
for its vexatious and abusive conduct. | would remand the case to the
ALO for assessnent of |itigation costs to the general counsel and the
charging party to the extent that those costs were incurred i n response

to respondent’'s tactics or the proven flagrant violations of the | aw

Dated: July 21, 1977

RCBERT B. HUTCH NSO\, Menber

3 ALRB NO 57 14.
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AGRICULTURS Lizeq

AGRI CULTURAL LABCR RELATI ONS BOARD

REILATIGHS A aey 20

. Dls. heiap .‘/\Q
VESTERN CONFERENCE OF TEANSTERS, )
ARCLTIRAL DIVISION, |.B. T. andits )
Affiliated Locals 1173 and 946 g

Respondent ; Case No. 76-CL-6-F

and g
V. B. ZANI NOVI CH & SONS, | NC. g
Charging Party ;

Harry J. Delizonna, CGeneral Counsel for
hi msel f

Janes Egar, Ornes,Farrell,Mnnoy & Drost, of Los
Angel es, for the Respondent

Kenwood C. Youmans, Seyfarth, Shaw, Fairweather &
Ceral dson, of Los Angeles, for the Charging
Party

DECI SI ON

STATEMENT OF THE CASE

DAVID C NEVINS, Adm nistrative Law Officer: This case was
hear d by nme on Novenber 4, 5, 8, 9, 30, and Decenber 1, 8, 9, and 10,
1976. % The ori ginal corrpl aint inthis mtter was issued on August 26,
and was anmended on Septenber 2 and Cctober 15. The compl ai nt, as
anended, is based on a charge filed by V. B. Zaninovich & Sons, Inc.
(hereafter "VBZ" or the

YUnl ess otherwise specified, all dates herein refer

to 1976.
-1-
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"Empl oyer"); the charge was duly served on the Respondent,
Wstern Conference of Teanmsters, Agricultural Division, |.B.T.
and its Affiliated Locals 1973 and 9#6, on August 26, as ad-
mtted by the Respondent. # The conplaint alleges that the Res-
pondent violated the Agricultural Labor Relations Act (hereafter
the "Act ") .

Al'l parties were represented and given a full opportunity to
participate in the proceedings. The General Counsel and the Charging
Party filed briefs after the close of the heari ng, and counsel for the
Respondent as wel | as the General Counsel made closing oral statenments.

Upon the entire record, including my observation of the
demeanor of the witnesses, and after consideration of the argunents and
briefs submtted by the parties, | mke the follow ng;

FI' NDI NGS OF FACT

[. Jurisdiction.

The Respondent was al |l eged and admtted to be a | abor
organi zation wit hin the meaning of Section 1140. 4(f) of the Act, and | so
find. Simlarly, VBZwas alleged and admtted to be an agricul tural
enpl oyer wi thin the neaning of Section 1140.4(c) of the Act, engaged in
agriculture in Tulare County, California, and | so find.

Il The Alleged Unfair Labor Practices.

The CGeneral Counsel's anmended conplaint charges the Respondent
wi th nunerous viol ations of Section 1154(a)(l) of the Act, allegedly
occurring as a result of a strike at the Enpl oyer's prem ses, during
August and Septenber. The allegations assert that Respondent, through its
agents, threatened enpl oyees who continued to work during the strike with
bl acklisting and excessive fines, with the loss of work and vi ol ence,
and wi t h physical harm that Respondent attenpted to identify those who
continued to work for the purpose of reprisal; that Respondent phy-
sically interfered with and threw objects at enployees and their
property; that Respondent physically destroyed the Enpl oyer's property;
that Respondent physically harnmed enpl oyees; and that Respondent engaged
insimlar conduct toward the Enpl oyer, its agents and representatives,
as wel | as agents for the

“The only local affiliate of the Respondent actually involved
inthis proceeding is Local 96. It appears that at some time prior to the
hearing, Local 1973 was either nerged into or its name changed to Local 946.

-2
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Agricul tural Labor Relations Board.

In the original conplaint Pete Maturino was i dentified as
an agent of and acting in behalf of the Respondent. A sim|ar
al | egation was nade in respect to Efren Gonzales in the first anended
compl ai nt. The second anended conpl aint added to that al |l egation the
nanes of Daniel O egario, Jose Sandoval, Inelda Lopez, Consuel o Del gado
CGonzal es, Art Castro, and Anthony Louie De Carl os.

The Respondent, through its answer and anmended answer,
general ly denied it conmtted any viol ations of the Act. Respondent,
however, admtted in its answer that those persons naned in the preceding
paragraph were its agents and acting inits behalf, with the one
exception of Jose Sandoval .*

[ 1'1. The Facts.

A. Background;

VBZ grows table grapes in Tulare County. It was a party to a
col I ective bargaining agreenent with the Respondent, dated August 9,
1973, which agreenent was to be effective until April 14, 1977. A
representation election was conducted at VBZ in Septenber, 1975, and the
Respondent was certified as the col |l ective bargaining represent ative on
Decenber 16, 1975. V. B. Zaninovich & Sons, 1 ALRB No. 22 (1975). An
interim agreerrent was thereafter entered into between Respondent and
VBZ whi ch provided that the parties enter into i medi at e negotiations
for a new agreenent and that the Respondent "shal | have the right to
cancel this agreement on 48 hours' witten notice and take economc
action to enforce its contractual proposals.

The Enpl oyer and Respondent entered into negotiations in
March, 1976. Those negotiations were suspended in April, but resuned in
August. In a letter dated August 16, Respondent's

SAt the unfair |abor practice hearing the Respondent
attenpted to amend its answer, desiring to delete its existing
adm ssion that its seven-admtted agents had acted inits behalf,
The General Counsel opposed the notion as untinely and prejudi-
cial. The Respondent's motion was deni ed, although a later
opportunity was provided for Respondent to renewits motion. At
no time, however, has Respondent come forth with an adequate rea
son for anmending its answer in regard to those agents named and
admtted to be acting in Respondent's behal f, adm ssions made by
the Respondent's counsel with full know edge of this proceeding
and the violations charged. Nor was any reason given as to why
such a significant adm ssion shoul d be anmended at the late date

sought by Respondent .
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secretary-treasurer, Pete Baclig, an admtted agent, wote the Enployer,
saying "this letter will serve as notice of our intention to cancel the
InterimAgreenent effective this date, August 16, 1976." Two days

| ater, VBZ's enployees left their jobs for the day, returning the follow ng

day.

The Respondent's strike against the Enployer began in earnest
on August 24.%4. It involved no small effort. Some 400 enpl oyees were
working for VBZ when the strike began, a nunber which dwi ndl ed to between
30 and 100 during the strike.¥ ne strike participant, Mr. Maturino,
estimated the nunber of pickets at about 150. Qther of Respondent's business
agents indicated that from20 to 70 pickets could be found at particul ar
entrances to the VBZ property, though other entrances would have only 10 or

15 pi cketi ng.

Included with those picketing were the many business agents of
Respondent called to Del ano. Some 15 to 20 business agents cane from such
places as Sal i nas, Calexico, Coachella, and LaMbnt, in addition to the
seven business agents assigned to the Respondent's Delano of fice.

Respondent' s business agents and pickets were not the only ones
at the locus of the strike. VBZ enployed an unspecified nunber of security
guards through a conpany by the nane of Triple A Additionally, alarge
contingent of deputy sheriffs fromthe Tulare County Sheriff's Ofice
patrolled the strike scene, nunmbering between 10 to 12 on sone days and 20
to 30 on other days. Between August 19 and Septenmber 7, Tulare County

| ogged some 1,500 manhours in deputy sheriff work at the Enpl oyer's
vineyard. Sonme of this work involved escorting caravans of workers,
traveling in their own vehicles, fromthe VBZ property after work each

day.

“The Respondent and the Enployer are at odds over whether the
strike was properly initiated, the Enployer clai mng that enployees were
i nproperly polled regarding the strike and that the i nterim agreenent was
inproperly cancel l ed. This latter cl ai m, notes the Enployer, is the
subject of another, separate unfair [abor practice charge. Nonetheless, no
issue is directly raised by the formal pleadings In this proceeding as to
whet her the Respondent's strike was properly initiated and, therefore, no
such issue is considered herein.

The record does not clearly reflect who conprised the
Enpl oyer's labor force during the strike. But, it is fair to say
that  many who worked had Dbeen enployees Dbefore the strike.
Qthers were new enployees hired during the strike, and others
were enmployed by outside conpanies which purchased some  of
VBZ's crops during the strike and harvested themat VBZ's premses.
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To sone extent physical evidence introduced by the General
Counsel portrays what It nust have been |ike on the property lines of
VBZ during the strike. Thus, photographs were i ntroduced depicting
groups mi | 1ing about. Video tapes were i ntroduced revealing large
nunbers of people, picketers and police, gathered at certain entrances;
noi se can bhe heard fromthe yelling, sirens, and |oudspeakers which
occasional |y blared forth fromthe picketing sites.

Only two days had el apsed from August 24 when the Enpl oyer
filed its unfair labor practice charge, a charge resulting in an
i mmedi ate conplaint by the General Counsel. On August 27, the General
Counsel then filed a conmplaint in the Superior Court of the County of
Tul are, seeking injunctive relief and a tenporary restraining order in
respect to certain strike conduct. The tenporary restraining order was
I mmedi ately granted.

That same day, August 27, the formal papers and res-
training order in the county court action were served on Respon
dent by Fred Lopez, an agent and investigator for the Board.

Mr. Lopez first served the papers on Louis Uribe, an admtted
busi ness agent of the Respondent, who was at the Respondent's

Del ano of fice. Lopez also served the papers that evening on a
Mr. Cotner, who Lopez "believed was affiliated with the Wstern
Conf erence of Teansters and who was with Pete Baclig at the
tine.> :

The Court's tenporary restraining order, signed by Judge
Bradl ey, enjoined the Respondent and its agents fromthreatening
enpl oyees wi t h excessive fines and bl acklisting, identifying or
threatening to i dentify non-striking enployees, threatening enployees
with bodily harmor damage to their property, inflicting such harm or
damage, and threatening enployers with such harmor damage, or
inflicting the sane.

Barely a week [ ater, on Septenber 3, the General Counsel
filed papers with the Tulare Court, seeking to have the

The service of Cotner took place at Delano's prom nent notel
and bowl ing al l ey, the Stardust, where the Respondent and VBZ were to
meet in negotiations that night. As detailed infra, Lopez had driven
to the location in a state vehicle, marked as such, all four tires of
which were "sl ashed" as it stood in the parking | ot. That evening,
and again on Septenber 3, VBZ's collective bargaining representative
refused to participate in bargaining, asserting Respondent's strike
m sconduct as the reason for breaking off negotiations.
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Respondent adj udged in contenpt for violating the outstanding tenporary
restraining order. The Contenpt Petition cited the restraining order
and al | eged nunbers viol ations of that order, supplying some 12
affidavits and numerous police reports that cited conduct identical to
or simlar tothat whichis inissueinthis proceeding. The formal
papers in that contenpt action were served the same day on two of
Respondent's business agents, Mx Mrtinez and Pete Maturino. Insofar
as the record i ndicates, no violence or threats thereof, or other

m sconduct, took place

after Septenber 3.

B. The Incidents In Question;

1. Introduction

The incidents described by the testinmony can be organi zed and
di scussed wi thin several different formats. | have selected one which
confornms nmost closely with the fact-finder's 11 greatest difficulty in
this case--namely, to determ ne which of those acts described in the
testinony can be |inked to the Respondent and, hence, found to be the
Respondent's responsibility.

Mich of the evidence introduced against the Respondent
was introduced over the Respondent's objections. Primarily, the
Respondent opposed such evidence by claimng that the identity of the
wrongdoer or perpetrator in many cases was unknown and, accordingly, such
evi dence shoul d be excluded as irrelevant to the Respondent's cul pability.
Now, rather than at the hearing, | believe is the appropriate tinme to
det erm ne whether a sufficient nexus exists between any given act of
m sconduct described in the evidence and the Respondent's actions and
responsibility. Thus, the follow ng discussionis oriented toward
determ ning whether, and to what extent, the Respondent nust be held
responsi bl e for misconduct surrounding the strike.”

7OF course, those of Respondent's business agents who
testified (nine of then) essentially denied any w ongdoing on
their part. Based on their deneanor and on the quality of their
testimony, their denials are not credited by me. Their testi
nony, as cited occasionally in subsequent sections, is largely
di scredible fromthe standpoint of both logic and its conflict
with the contrary and nore credible testimny opposing theirs. One bri ef
exanpl e m ght now suffice: despite notice of the unfair |abor practice
charge, despite notice of the tenporary .restraining order and contenpt
action, and despite the presence of nunmerous deputy sheriffs on VBZ
property, the Respondent's strike | eader, Pete Maturino, who controlled
al | other business agents during the strike and who was daily on the picket
| ines, blandly claimed that he was totally unaware of -- (continued)
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2. Incidents Involving the Respondent's Admtted Agents

A nunber of incidents cited in the testimony are i dentified
directly with Respondent's admtted business agents. The following is
a brief discussion of such incidents, not necessarily in the
chronol ogi cal order in which they occurred. Wth but few exceptions, the
incidents cited in the testinony were not tied to specific dates, but
rather were incidents generally placed between August 24 and Septenber 3.

Louis Uribe—Louis Uibe, the Respondent's senior
busi ness agent in Lahont, took part in Respondent's strike at VBZ
He was identified as involved in several incidents.

On or about Septenmber 1, Mr. Uribe was heard to proclaim
over one of the |oudspeakers or negaphones used by busi ness agents,
directing his remarks to Jack Pandol, an area grower, the follow ng:
Pandol we know where you | i ve, we know where you go, we know your
children and your fami |y, we know where you are; remenber his face,
sonetimes he wal ks downtown by himsel f. Uribe made his statenents
whi | e workers were within sone 75 to 100 feet, ea3| l'y within hearing
di stance fromthe broadcast announcenent. Uribels statenent was described
by Mr. Lopez, the Board agent who witnessed the incident, andis dO%l,I
rrented on the video tape taken by the Tulare County Sheriff's Ofice.
Uri be's coments were made after he had addressed the field workers,
telling themthat they could be di sciplined under the Respondent's
constitution and by-laws for working behind a sanctioned picket |ine.

On another occasion, Uribe was addressing workers from one of
the grape avenues, while they were working in the field. According to
the credible testinony of Benjamn Cepriano, a foreman for VBZ, Uribe
asked the workers to join inthe strike and, when he got no response,
he became angry and shouted, "fuck you, you have to get out of the
fields; if youdon't come out

"(continued)--any viol ence or msconduct occurring during the
strike, learning of such activity only through newspaper accounts. Not
only was his testimony in conflict with common sense, but it conflicted
wi th both the credible and physical evidence which placed himat the
very scene where msconduct was occurring. The testinony of the other
busi ness agents suffered froma simlar lack of reality.

¥This is one of those incidents which Mr. Maturino denied
havi ng known about. Yet, the deputy sheriff who nade the video tape, as
wel | as the tape i tsel f, placed Maturino at the scene.

-7-
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we' | | see what happens."*

n 9/

A final incident involving Wibe was described by
Mrs. Sol edad Barajas Lopez. She and her husband, both workers,
were driving home fromVBZ property with their three daughters and
two nephews, after having gone to VBZ | ooking for work, when they were
followed by a brown and white-striped van. The van began fol |l owing them
at the VBZ property and despite Mr. Lopez's driving followed the Lopez
vehicle at speeds up to approaching 90 m | es per hour. Mrs. Lopez
identified Uibe as a passenger in the van, anidentification credibly
nmade i medi ately upon seeing a photograph of him Ms. Lopez also
recal l ed that when the van came close to their vehicle, she saw Uribe
raise arifle in the van wndow %

Louis Wibe did not testify at the hearing.

Efren Gonzal es--M. Gonzal es was a business agent
assigned to Respondent's Celano of fice. He was also inmplicated in a
nunber of incidents. One day during the strike, when sone
35 to 50 workers' cars were parked by a field in which the em
pl oyees were wor ki ng, Gonzales was observed met hodically going to the
front of each car, bending down by the license plates,
and writing sonething down on a clipboard he was carrying. As he was
doing so the workers coul d observe hi m; they were in the
i mrediate area |oading grapes on a truck. Gonzales was observed going
fromcar to car by Marty Zaninovich, a supervisor with and
one of the owners of VBZ. His testimony was credible, as opposed
to Conzales's cursory denial of the incident.

S Although fromtime-to-time statenents herein are
placed in quotation marks, such statements may not be a verbatim
account of the testinony cited. Inasnuch as this Decisionis
written wthout having viewed the stenographic transcript, the quotes
may not be exact. Nonethel ess, quotes are used at tinmes
to denote the conversation in issue; at other times, the conver-

sation wi | | be paraphrased.

Wiittle doubt exists that Ms. Lopez believed that she saw
Uibe raisearifle. Nonetheless, it isdifficult to accept at face
val ue her belief, for despite her conclusion that, she sawarifle she
was unabl e to describe what physical characteristics of the raised object
led her to believe it was arifle. Thisinability on her part is
significant because of the | imted view she had of the raised object.
Accordingly, | do not conclude that the object raised by Uribe was--in

fact--arifle.
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Anot her i ncident involving CGonzal es was described by
Marlo Gutierrez, a security guard fromTriple A Qitierrez was
standing in a roadway perpendicular to the one CGonzales was driving
on; Qutierrez was removing a " Ti juana Tack" (a device nore ful |y
discussed | at er), when Gonzal es drove his vehicle swerving it off the
center of the road toward Gutierrez, stopping it just inches from
Qutierrezls knee. Gonzales then accused Qitierrez of having thrown a
Tijuana Tack at his car, which Qutierrez denied having done. &
There were no enpl oyees present In the general area where the incident
I n question occurred.

Ant hony DeCarl os--M. DeCarlos, another admtted agent of
the Respondent, was observed by Deputy Sheriff Horn as involved in an
incident. On Septenber 2, according to the credi bl e testinony of
Horn, a grape truck came sl owly out of the VBZ vineyard with two
people inits cab, traveling at about five m|es per hour, turned on
Avenue 24, and was converged upon by sone 40 picketers in the area.
The truck carried grape boxes. Horn observed DeCarlos standing in the
mddl e of Avenue 24 about six feet fromwhere the truck turned, from
whi ch point DeCarlos went to and junped on the truck's running-
board, reached In the wi ndow, and slapped the driver. Horn then
arrested DeCarl os.

Wonzal es denied swerving his vehicle towards Gutierrez.
However, when reporting the incident to a deputy sheriff, Daryll
Yandel |, Gonzales told the deputy that he had swerved toward Gutierrez
to avoid hitting the Tijuana Tack. Soon after the incident, and
before any other vehicles had passed over the same spot, Yandell (who
was in position to observe the area of the incident) Investigated
and found swerve marks toward where Gutierrez had been, marks which
could be discerned fromthe dirt roadway. Gonzales also denied in
hi s testinony being with anyone at the time, but Yandell was told
that not only di d Gonzal es have a passenger but that Anthony
DeCar | os, another business agent, also claimed to be present when
the i ncident occurred, follow ng Gonzales's vehicle.

2DeCarlos did not testify. But, Business Agent Mbhaned
Abdul I'ah (known as " Tul [ y") testified that DeCarlos junmped on the
truck only after the truck had nearly hit DeCarlos. Abdullah
claimed that at no time was the truck moving slower than 25 m | es per
hour. Abdull ah's testinmony cannot be accepted, not only because it
s inpossible to believe that the truck was able to turn out of the
vineyard at a m ni mum of 25 mles per hour, but the video depiction
of the scene clearly indicates the contrary. Mreover, it is simply
incredible that DeCarlos could nount a truck moving at 25 m | es per
hour and then junp off when it was going 40 to 45 mi | es per hour,
whi ch Abdul | ah stated.
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Ernest Tafalla--Mr. Tafalla was a business agent assigned to
Respondent's Delano of fice; he helped service the past collective
bargai ning agreement with VBZ. One day after work, Mr. Tafalla was
observed by Marty Zaninovich riding as a passenger in a pickup truck which
overtook and drove past a car caravan of workers about six mles fromthe
VBZ property. Qther vehicles were also passing the caravan. But, in the
case of Tafalla he was observed by Zaninovich throw ng rocks out his-
wi ndow, throw ng themat the workers' cars. One of the rocks
hit a worker's vehicle.

Zani novi ch was able to identify Tafalla only briefly.
Zanfnovich's vehicle followed Tafall a' s when passing the cara-
van, and as Tafall a's vehicle was turning left after conpleting the
pass. Zaninovich saw Tafall a's face. He was famliar with Tafalla from
Tafall a' s past work with Respondent's enpl oyees. | do not credit
Tafall a' s cursory denial of the episode.

Arturo Castro—Mr. Castro was another business agent assigned
to the Delano office and who assisted in servicing the Respondent's past
col lective bargaining agreement with VBZ. He was involved in two

events.

The first event was described by Vincent Zani novich, another
part owner of VBZ., Mr. Zaninovich had pulled his vehicle out on one of
the roads surrounding VBZ property, after he had observed two vehicles
foll ow ng some workers. After he pulled out, one of the other two
vehicles stopped and Mr. Castro got out; Castro, reaching into the back-
seat area of his vehicle, began throwng rocks at Zani novich from about
80 feet away. Four or five rocks were thrown. Zaninovich subsequently
confronted Castro by accusing hi m of throw ng rocks, when Castro came to
VBZ's office days | ater, and Castro responded by saying he only did
what he was told. The testinmony does not establish that any
enpl oyees viewed Castro's rock-throwing. "

After Castro denied in his testinmony the episode described by
Zaninovi ch or that he threw rocks on any other occasi on, a rebuttal
wi t ness, Deputy Sheriff Kliewer, described Errs observation of Castro
throwing a rock at Jack Pandol, Jr ., who was at VBZ harvesting sone
crops. As the workers were in the field working, and as Pandol was
wal ki ng down one of the roads, Castro was seen picking up and throw ng a
dirt clod, hitting Pandol in the back of the head. Pandol was about
20 to 25 feet fromCastro; no other persons were within 10 feet of
Pandol when he was hi t .

As a result of his observation, Kl iewer placed Castro
under arrest. Wen that incident occurred, Pete Maturino was
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present. He immediately cane up to Kliewer's patrol car, telling
Castro not to resist the officer.

Roy Mendoza and Johnny Maci as-- Mendoza and Macias were both
busi ness agents of the Respondent, Macias being fromthe Coachella area.
Only Macias testified, and he was not questioned about the incident now
descri bed.

On a day in late August or early Septenber, Manuel
Coree, a VBZ worker, was driving a VBZ truck |oaded with grapes
fromthe field to the shed. It was about 5:00 p.m As he was
driving he passed five persons | eaning against a car in the
road, Respondent's picket signs were also |eaned against the
same car. Wen Coree and hi s two conpani ons passed the nen the
five began throwi ng rocks at the truck. One of the nen was Roy
Mendoza, as recogni zed by Goree (who had seen Mendoza at the
hearing and also i dentified himfroma photograph); another was
Maci as. Both threw rocks at Goree's truck, but Mendoza had al so
charged toward the truck, heaving a rock at the truck's wind
shield, breaking it and spewing glass on Goree's two fellow
workers. Each of those two workers received m nor cuts fromthe
shattered gl ass, one being cut over his right eye and the other
cut on his neck.

Coree also had an encounter with Mendoza earlier that day.
Wen Goree was at the VBZ shed at about noon in his truck, Mndoza was
there, shouting at himto get out of the truck and that he (Goree) was
going to get it after work. After those incidents, and after witnessing
afire onthe VBZ property, Coree qui t his job.

In addition to the incidents i nvol ving Manuel Coree, Roy
Mendoza was al so observed one day with a camera. Fred Lopez observed
Mendoza pointing his camera at workers who were working despite the
strike as if Mendoza was taking their pictures, al though Lopez was not
certain that Mendoza was actually taking pictures. (At thetinmein
question, Mndoza worked on the staff of Respondent's newspaper.)

| mel da Lopez--Ms. Lopez is another business agent who
participated inthe strike. She did not testify.

Louis Caratan described an incident involving Ms. Lopez.
Caratan worked for his own conpany whi ch purchased sone
of VBZ's crops. Caratan's enployees, also represented by the
Respondent, were in the field harvesting the crop.

Whil e work was in progress, Caratan observed Lopez wal ki ng
down one of the vineyard roads. Some 50 to 100 people

-11-



© 00 N oo o bMA W N R

NN N NN NNDN R R R R R R R R R
m\lCDU'l-hOONI—‘O@m\ICDO'I-hOONHB

were in that road, including picketers, Respondent's business agents,
workers, and police. Mturino was one of those present.

There were packing stands by the side of the road, where grape

boxes al so stood full in stacks.

Caratan first noticed Lopez wal ki ng by one of the stacks of
grape boxes, noticing her swing her hip in an exaggerated fashion agai nst
one of the stacks, causing the stack to teeter. She kept on wal ki ng. Wen
she cane upon another stack some 20 feet away Lopez was observed hi pping
that stack as wel | ; the stack fell over, the top four boxes spilling
their contents and ruining the grapes.

Contrary to Caratan who testified that no one was
wi thin six feet of Lopez when she knocked over the stack, one of the
Respondent's attorneys testified that Ms. Lopez was nore or |ess bunped
into the stack of grape boxes. M. Horner testified that he was wal ki ng
behi nd Lopez when a worker backed into her fromher | eft, and she in turn
bunped the grape boxes, knocking over sone two or three boxes.

Consuel o Del gado Gonzal es--Ms. Conzal es was al so a
busi ness agent of the Respondent. She was involved in numerous
incidents.

Several of the incidents involving Gonzal es are uncontested.
I nasmuch as she made no appearance as a witness in this proceeding. On
August 26, she was observed by Deputy Sheriff Bobby Davis throwng a bottle
at a truck carrying enployees into the VBZ field. Some five or six
vehicles were entering the fiel d; Conzales was among some 10 or 12 persons
standing in the area. The bottle mssed the truck and broke on the road.
She was then arrested by Davis. ¥

3 Despite the conflict in testinony, | conclude that
Lopez did not accidentally knock over the grape boxes. First, no
doubt exists in ny mnd that Caratan's recoll ecti on was' in earnest,
as he imrediately called over one of the deputy sheriffs and pl aced
Lopez under a citizen's arrest. Hor ner, on the ot her hand,
al t hough present when Lopez was accosted by the deputy, apparently
made no effort to explain what he had seen. | do not doubt Honer's
veracity, but | question the strength and accuracy of observation
Furthernore, Lopez nade no effort to salvage any of the spilled grape boxes she
knocked over but walked on, a doubtful response fromsonmeone who
accidental |y knocks over a stack of grape boxes in the vicinity of some 50 to

100 peopl e.

WThe Charging Party inits brief claims that after
Gonzal es was taken in for booking, she volunteered -- (continued)
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On August 25, as 10 to 12 cars of workers were driving
I'n caravan fashion on Road 208, which bordered VBZ property, two
cars traveling in the opposite direction pulled into the cara-
van's driving |lane, forcing the first two workers' cars off onto
the road's shoul der. Deputy Sheriff Landers observed the inci -
dent and arrested Leo Cortez, another of Respondent's business
agents, for reckless driving. The second vehicle which followed
Cortez into the oncom ng caravan was driven by Consuel o Gonzal es
according to Marty Zaninovich, who observed the incident froma

paral | el roadway.

On August 26, Jerry | nee went to the VBZ property to repair
some flat tires; he was enployed by a |ocal repair shop. As he was
| eaving the property, driving fromthe entrance, he noticed sonme 15 to
20 peopl e scattered by the roadside. One of those, a woman, bent down,
made an under-handed throwing motion, and | nee then saw a Tijuana Tack in
front of his vehicle. | nee could see the Tack in the road in front of
his vehicle and swerved around it ¥ As he went around the Tack, the
woman who had nade the throw ng motion | ooked at himand continued
| ooking at hi m. Mr. Ince brought Deputy Sheriff Yandel1 back with hi m,
pointing out the woman. The woman, about five foot three inches tall,
around 30 years of age, identified herself as Consuelo Gonzales. Ince's
testimny does not establish whether any VBZ enpl oyees: observed the

i nci dent.

The General Counsel also charges that Ms. Gonzal es committed
several other acts, albeit the "victims" could not identify Ms.
Conzal es by nane. Rather, the General Counsel contends that Ms. Gonzal es
was comonly known to enployees as "La Tigressa" (the tigress) and,
under that pseudonym Ms. Gonzales's identity can be established.

Mre than a preponderance of proof convinces ne t hat,
despite various denials by Respondent's business agents, Ms.

¥W(continued)--to Deputy Sheriff Lutz that she was throwing
at a security guard's vehicle and not at the workers. My notes indicate
that Gonzal es's admission to Lutz occurred on Septenber 1, but that the
bottle-throw ng incident occurred on August 26. It could be that rather
than constitute two separate incidents, the events described fol | owed one
anot her on the same day, as the Charging Party cl ai ms.

A Tijuana Tack, referred to as a "star" by sone, is a four
pointed object. No matter howit lands one point is always up. It is
a device that makes simple the flattening of tires.

- 13 -
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Gonzal es was one and the same as La Tigressa. Thus, enployees contacted by
Board Agent Lopez frequently referred to La Tigressa, and many of them

al so called her Connie. One even Identified her as Connie CGonzales. Deputy
Sheriff Davis heard people on the Respondent's picket lines call Conzales La
Tigressa. Mrs. Galvan, a worker, heard people calling the person she
knew as La Tigressa by the name of Connie. And, only one person appearing
through the testinony, or known to have taken part in the strike, was named
Conni e--nanely, Consuelo Gonzales. Accordingly, | conclude that La
Tigressa was a name by whi ch Consuel o Gonzal es was known. ¥

Consuel o0 Gonzal es, known as La Tigressa, was al so involved In
two other incidents. First, she was seen by Maria O vera, a VBZ worker,
throwing rocks at" workers' cars which were traveling in a caravan from
work. La Tigressa, riding in a pick-up truck, passed the caravan,
hurtling rocks at all the cars in the caravan.

Second, Mrs. (Galvan was the unfortunate victimof M
Gonzales. In late August, as she and another wonan worker were heading
home fromthe VBZ property. La Tigressa, in her red Torino, pulled in
front of the Galvan vehicle, and a van pulled behind it. The three cars
travel ed at hi gh speed, the Torino weaving back and forth in front of
Gal van. Attenpting to escape, Mrs. Galvan, a short", heavy wonan 52
years of age, pulled off into a grocery store | ot. But, to no avail

As Galvan left her car heading for the store the man who had
driven the van, dressed in a Teanster jacket, got out and slashed two of
Gl van's tires. Not to be outdone, Gonzales got out of her Torino and
sl ashed the other two. At that point Conzales grabbed Gal van by the hair
and attenpted to slap her. Galvan was held frombehind by the Teanster-
dressed man, and others who had arrived in the meantinme, also dressed in
various Teanster paraphernalia, stood watching the wrestling match
between Gal van, held frombehind, and La Tigressa. Eventually, Galvan
got into the store and the fracas ended, but not before those who were
wi th Gonzal es cheered her on to hit the older woman again. Galvan made
a report to the Sheriff's Departnment; Deputy Mart |1nez, who helped her to
make her report, observed the four flattened tires on Gal van's vehicle.

% |n addition, on at least two occasions, Ms. Gonzal es
was associated with Incidents while driving ared Torino. Testinony
established that Gonzales owned and drove a red or brown Torino.
Finally, the general physical description of Gonzales fits closely with
the one attributed to La Tigressa.

- 14-
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Pete Maturino-—Mr. Mturino was the senior business agent in
the Delano office. He was in overall charge or control of Respondent's
strike activity, directing the other business agents as well as issuing
what ever equi pnent was necessary. He was al so present at the VBZ property
every day during the strike for about six hours a day. Maturino is
charged by the General Counsel with personally engaging in m sconduct,
whi ch Maturino denied.

As earlier noted, Mr. and Mrs. Lopez (the wife calling
hersel f Sol edad Barajas) sought work at VBZ and were eventual |y chased
fromVBZ by Louis Uribe and a conpanion. Earlier in that same day they
al so encountered Mr. Maturino. As they were driving in the area of
Avenue 2k and Road 208, at about 7:00 a. m., they passed by a group
standing with picket signs. e man, standing by the side of the road,
wearing a Teanster jacket (one which is blue with the Teansters' vyellow
insignia onits front), threweither arock or dirt-clod at the Lopez
vehicle, hitting it inthe rear. The man made his throw fromabout 10
feet away. Mrs. Lopez identified himfroma photograph as Mr. Pete

Mat urino. Y

Pete Ramrez, Jr ., another worker, testified in respect to
an incident involving Maturino which occurred on September 2. Ramirez
drove one of the Enployer's trucks fromthe vineyard onto Avenue 24,
headi ng for the cold storage area. After his truck was junped on by
someone fromanong those picketing, he was followed by a Chevy Nova
about two to three mi | es, being passed by the Nova en route. As
Ramrez and his two fellow workers then approached the intersection at
Road 208, a man fromthe Nova got out with a board in his hand. Ramrez
refused to stop at the stop sign and, as he was passing the man, the man
threw the board at the side of the truck. Ramrez identified Pete
Maturino as the man, after |ooking at a photograph. ¥

="M, Lopez was shown the same photograph as his wfe and,
al though he recogni zed Maturino, Lopez was unable to identify himas the
one who threw at his car. While it my seemdifficult to reconcile the
difference inidentification between Mr. and Mrs. Lopez, | have
concluded that Mrs. Lopez's identification should be credited. She
testified in detailed fashion for the nost part, denonstrating strong
recollection. Her hushand, on the other hand, seened confused during
his testimony and, at times, uncertain of what he was being asked.

_¥Maturino acknow edged throwing a "stick" at the truck,
saying he did so out of anger because the truck al most ran hi m over. |
do not credit Maturino's version. No explanation was given by Maturino

as to why he had first -- (continued)

-15-



© 00 N oo o0 A W N R

N N DN DN N N DD DN N =
X N o d X O N R Ob bR BHREBRE B

Maturino was also identified by a VBZ foreman, Benjanin
Cepriano, as having cone into the field during lunch when some 70
workers were eating. Miturino was acconpani ed by others. Cepriano
testified that Maturino told the workers they should join the
strike, after which he told themthat if they di d not they woul d be
fined $500.00 and bl acklisted. Maturino also told themthat if they
did not join the strike, he would see themin the afternoon, after qui -
tting time, and "you wi I | see what will happen." (Cepriano recalled
having heard sim | ar statenents made by those he consi dered
"organi zers" nany ti mes.)

Two incidents were described which involve Miturino
and VBZ representatives. Marty Zaninovich recalled that on one
occasi on he approached two workers who had been tal king with
Maturino and Efren Gonzales in the field. Wen Marty told the
workers to start | oading grapes, Maturino challenged himto go
into the fields and settle things. Mty then called his
brot her, Vincent, fromhis truck, and Vincent arrived on the

scene very shortly. %

The second occasion invol ved Andrew Zani novi ch, one of the
primary owners of VBZ He drove into the field one day, stopping where
Maturino and Efren Gonzal es were standi ng. Wen Zaninovich attenpted
to open his door, Maturino swing his elbowtoward his face, stopping
just short of hitting Zaninovich. CGonzales then grabbed the open door
and slamed it shut on Zaninovich, banging it into Zaninovich's knee.
Testinony i ndi cates that enpl oyees were not present at the time.?2

Still another incident occurred between Maturino and

¥ (continued)--followed and then passed the truck, driving
sonme three mi | es, and then got out of the Nova with a stick in his hand
at a place where the truck had to pass. M schief appears as the reason.

¥Maturino and Gonzal es differed anong themsel ves as to what
happened between themand Marty Zaninovich. Gonzal es cl ai med that- Tony
Zaninovi ch pul l ed up to themfast and swore at them while Mty was
just standing there. Maturino claimed that Marty stopped abruptly when
someone fromthe picket lines yelled, getting out of his vehicle,
and chal | enged Maturino to a fight. | credit the version of Marty
Zani novi ch.

2/ Again the testinmony of Maturino and Gonzales differs as to
this incident. Maturino acknow edged that Gonzal es shut Zaninovich's
door, while Gonzal es denied doing anything other than just hol ding the
door in an open position. Infact, Maturino acknow edged that he had
heard Zaninovich's knee was hurt.
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Deputy Sheriff Landers. On Septenber 3, Lenders approached Maturino
shortly before 6: OO a.m., taking a photograph of the senior business
agent. Maturino's response was to raise and clinch his fist and stalk
toward Landers, stopping only a foot or two away. Landers arrested

Mat urino for assaul t.

No workers were present at that early morning hour. Two of
Mat urino's conpanions at the scene, however, denied that Mturino
assaul ted Landers, claim ng instead that Landers bunped Maturino with
his hip, knocking Maturino off bal ance. Their testinmony was refuted not
just by Landers but by two other deputy sheriffs who had been standing
across the road, al | of themdescribing how Maturino had actually
wal ked sone ei ght to 10 feet toward Landers and gestured as if to strike
the officer. | credit the deputies! testinony.

ne final episode directly involves Mr. Maturino. O or
about August 30, Deputy Landers received a radio report that a silver H
Camino was chasing a blue Ford on VBZ property, and Maturino was
identified as the driver. Landers located a blue Ford, belonging to
Lupe Trevino, a worker, which was stopped. The back w ndow was broken, a
hole was in it and shattered glass spread across the back seat. Trevino

was there with her five passengers.

According to Trevino's testi mony, she had been chased that
norning by a grey El Camino with two neninit. She had driven very
fast to avoid the fol |l ower. At one point she slowed and | ooked in her
rear-viewmi rror, seeing the EL Cami no’s passenger with a baseball
bat. At that point she heard a loud crash and her back w ndow was broken.
The EI Canmino sped of f, Landers, when he investigated, noticed not just
that the window was broken but that a small dent by the wi ndow existed in

Trevino's blue Ford. 2

The report involving Trevino's car damage was broadcast over
the police radio, being picked up by Deputy Davis. At the time he heard
the report, Davis sawa silver El Camno and followed i t. The car
eventual |y stopped on its own, apparently anmong other vehicles carrying
Respondent's personnel . Various

2V Trevino's testinony cited above was given in the Tulare
County contenpt action and was introduced into the record in this
proceedi ng under Evidence Code Section 1291. The CGeneral Counsel was
able to show that al | reasonable efforts had been made to obtain Trevino
as a witness for this proceeding, but that her whereabouts were now
unknown. The Respondent, of course, was the Defendant in the contenpt
action, and its counsel in that proceeding was afforded the opportunity

to cross-examne Trevino.
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officers pulled up by the El Cam no; Pete Maturino was identi -
fied as the driver and Daniel Oigario as the passenger of the
El Cam no. Oligario was another of Respondent's business agents

When they stopped, both Deputy Davis and Deputy
Yandel | noticed a baseball bat in the El Cam no. Yandell re-
noved the bat, at which point Mturino indignantly told himto
keep his "fucking hands off my property." Wen Yandel| observed
the bat, he noticed what appeared to be bl ue paint on the bat.
Landers made a simi | ar observation shortly afterward. Yandell
noticed another substance on it that appeared to be gl ass.

Trevino was unable to personally identify Maturino as a
participant in the assault on her car. But, she identified
the car he was driving as the vehicle which had been fol | owi ng
her, carrying the men who had broken her w ndow.

Mat urino's testinmony concerning this Trevino episode
Is interesting. Although he denied breaking Trevino's w ndow.
his main concern seened to be that no identification was nade by
her. His testimony certainly did not indicate that he ever
mani f ested any concern over the incident or interest in
di scovering what had happened. 22/

Based on the circunstantial evidence, | conclude that
Maturino drove that silver El Camino which carried the
passenger who reached out the window, striking Lupe Trevino's
rear window, shattering it anong her five passengers. Fromthe
sequence of the events in question, little or no other conclusion
I's possible fromthe evidence.

3. Incidents Indirectly Identified Wth the Respondent

For a number of incidents cited in the record no

direct I'ink was drawn between the alleged msconduct and personal
i dentification of the perpetrator. Nonetheless, the General

22/ During his testimny, Maturino claimed he nade
efforts to see that violence was avoided during the strike. To
support his claimhe described another incident where he had
| earned that sonmeone's daughter was hit with a rock while tra-
veling in a car on VBZ property. He came up to the father and
asked hi mif he knew who had thrown the rock, then suggesting to
the father (who was at the time caring for his daughter) that if
he wished to avoid such troubles again he should |ook for

anot her j ob.
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Counsel argues that sufficient Identifying features exist regarding
such acts of msconduct as to establish themas conmtted by the
Respondent. Again, in discussing the alleged msconduct Iittle or no
effort is made to specify exact dates; rather, the general period of
August 24 to Septenber 3 is the tinme frame in question.

(a) Acts Commtted by Those Wearing Teanster
Parapherndl i &

The record is replete with incidents occurring at the
hands of persons, exact Identity unknown, who were wearing so-called
"Teamster jackets" or Teanster caps or Teanster buttons. Each of the
foregoing synbols was a di stinctive marki ng, either containing the
nane of the "Teansters" or the Respondent's enblem Respondent strongly
argues that such insignia, particularly Teanster jackets, were
avail abl e to the public, and that such paraphernalia were not
necessarily worn by Respondent business agents or other agents.

Al though it may be true that one need not be
either a business agent or menber of the Respondent to wear
something like a Teanster jacket, it is also true that of all
those present during the VBZ strike, the Teamster jackets and
other insignia were worn only by those participating in the
strike. Thus, Teanster jackets, buttons, and caps were seen on
recogni zed business agents or on others standing on picket
lines. Not one instance has been cited where a VBZ enpl oyee or
representative, who worked during the strike, wore such para-
phernalia. O the contrary, only those picketing, soliciting
support for the strike, and business agents wore Teanster jac
kets and other insignia. Incidents involving such persons are
briefly discussed bel ow

(1) On August 26, when he began his investigation,
Fred Lopez of the Board noticed a car with slashed tires at the VBZ
property. Wrkers were standing by the car. A man, unknown to Lopez
cane by, wearing a Teamster jacket and button. \Wen the man was asked
by the workers present why the tires were slashed, he responded, " | f
you work during a strike, you have to expect i t."

(2) Onthe first day of the strike, August 24, Chris
Nacua, a foreman, was getting ready to go into the field to work. In
the VBZ parking lot sat five women workers. Two men in Teanster jackets
approached them and Nacua coul d overhear their conversation. Nacua was
just leaving the women, after telling themwhere they woul d work that
dﬁy. The two Teanster-dressed men told the wonen that if they crossed
the
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pi cket |line they were going to get hurt or busted
up, The wonen did not work that day.

Shortly after the foregoing conversation,
the two nen approached Nacua, who was getting his bus ready to drive into
the field. One of the men told Nacua that he better not take enpl oyees into
the field that day or someone was going to get hurt. The man also told
Nacua, "I knowyou."

(3) Mnuel Galvan, whose wife had an encounter with La
Tigressa, was working by hinself on August 28, about two mi|es away from
other workers. He was on a tractor when two nen approached hi m, nen who were
wearing Teanster jackets and' buttons. They asked hi m what he was doing he
said he was worki ng. They told himto stop. After he said that he had been
told there was an i njunction, the nen told himit was not worth anything.
The nmen then told himto quit working or they "woul d beat the nother out of
him" (an English version of what was said in Spani sh), which Galvan took
as a death threat. The two nen approached Gal van, comng within tw feet
fromhi m, and each pulled a knife.

(4) Eliseo Cepriano, a worker and Teanster
menber, cane to work on August 24 not knowing of the strike. He was stopped
by two men wearing Teanster jackets, who he had not seen before. They told
himof the strike, saying that if he" worked he woul d be fined $500.00 and
bl acklisted fromal | Teanster contracts. Cepriano netted about $700.00 per
nmonth at the time.

(5) As Josephina Mrena, another VBZ enpl oyee, was

begi nning work on August 24 her crew of about 40 was approached by some 15
persons wearing Teanster jackets. One of them addressed the workers. He not
only wore a Teanster jacket, but also wore a button and cap; Mrena

recogni zed hi m as soneone she had seen at Respondent's office in Del ano.
The man sai d the workers shoul d not work and that they would be pul | ed out
anyway they could be. The man who spoke sai d he (or they) would return and
then the enpl oyees woul d | earn who they were, and that they (the workers)
woul d be sorry if they did not |eave. Wen he was speaking the man clinched

and gestured with his fist.

(ne of Mrena's fellow workers came up to where they were
standing. The worker was told by one of the Teanster-jacketed people that
she shoul d | eave or an anbul ance woul d be brought the next day.

On a subsequent day, after Mrena had arrived hone, she
noticed a car circle about her house. The car
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then pulled up directly in front of her house, about 20 feet fromthe
entrance. One of those in the car was someone Morena recogni zed fromthe
August 24 encounter; the other three wore Teamster jackets. The car sat
for five mnutes and one of the menin it exhibited a pencil and paper,
making a writing motion. As he did so, he |ooked directly at Mrena's
house nunber, which was vi si bl e fromwhere the car was.

(6) Maria Overa one day drove the last car out of a
VBZ entrance in a car caravan. Several persons were gathered around the
entrance, wearing Teanster buttons. One of the men there wote sonething
down and said they had her |icense nunber. O vera was not sure who yelled
I t, but someone shouted they were going to bust up their cars.

(b) Conduct Associated with the Picket Line;

At nearly, if not every, entrance to the VBZ property groups
were gat hered, picketing. Sonetimes they carried picket signs, other
times they di d not. Those gathered at the entrances were associated with
ot her conduct cited in the testinony.

(1) Fred Lopez, who spent many days at the VBZ
property, observed an unknown person, who was picketing and carrying a
picket sign, throwa rock at one of the Enployer's trucks. The truck
was carrying grape boxes. That incident occurred on August 30.

On a previous occasion, on August 26, Lopez was
confronted as he entered the VBZ property by a person he recognized as a
representative for the Respondent at past Board el ections. Lopez also
recogni zed hi m fromthe photograph of business agents that hung at the
Respondent's Delano office. The man told Lopez he better not enter the
property unless he wanted his tires flattened. By observation, Lopez
coul d see nails were scattered over the road he was to take.

(2) On August 27, after he informed the Respondent
that negotiations woul d not continue, Joseph Herman, an attorney for the
Respondent, began to |eave the motel roomwhere the parties met. As he
| eft, one fromthe group standing by the door poked Herman in the ribs,
saying "better watch out Red.” Herman had red hair.

(3) During the two-week strike, Foreman Nacua
heard over a |oudspeaker someone cal | i ng out names of enployees, saying
"we know where you | i ve." Nacua was in the field working with about
100 workers at the time. Evidence establishes that the Respondent used
two | oudspeakers and one negaphone during the
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strike, operated mai nly by business agents.

On anot her occasi on, Nacua observed two nen
dressed in Teanster jackets saying simlar things--namely, telling
enpl oyees the men knew who they were and knew their cars. The two men came on the
property during a lunch break.

(4) Ms. Gal van al so heard people saying that if
the workers di d not honor the stri ke they would not be able to
wor k anywhere there was a Teanster contract. The people who sai d such
things cane on the property during the stri ke.

(5) Mario Gutierrez, a security guard, was res-
ponsi bl e for follow ng those believed to be Respondent agents
when they came on the property to talk with enployees. One day after he fol | owed
two men around, listening to themtell enployees about Respondent's
activities, one of the men told Cutierrez he did not have to follow
them anymore. The man also told Gutierrez, in front of enployees, that
i f they saw hi m on the road they would broadside hi m. One of the two nen
was wearing a Teanster jacket.

(6) Marty Zaninovich testified that one day when
he was driving on the property with an enployee, a person standing among those
pi cketing threwa half-full can of Seven-Up, hitting Zaninovich through
the wi ndow.

(7) Several witnesses testified that those picketing the
entrances stood in front of vehicles entering the property, or slapped
and ki cked at vehicles going onto VBZ property. At times Respondent's
busi ness agents were identified at such scenes.

(8) On occasion, as noted, Tijuana Tacks were
thrown or seen on VBZ property. These Tacks nade their appearance
several days after the stri ke began; the first few days
hundr eds--if not thousands—ef roofing nails were seen in various
VBZ entrances. Neither the Tacks nor the nail s were seen before
the stri ke; nor were they present nmuch after Septenber 3.

Controversy surrounds the identity of those
responsi bl e for placing the Tacks on the many roadways on which they
were found. But, certain facts do emerge, despite the con-
troversy.

On several occasions, persons identified with the
Respondent were seen throwi ng Tijuana Tacks. Thus, Consuel o Gonzal es was
seen throwing one at a vehicle driven by Jerry Ince. Marty Zaninovich
cl ai med to have seen one of the
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pi cketers throw one. Fred Lopez was warned by a recogni zed Teanster
about driving his vehicles over tacks in the road. One of Respondent's
busi ness agents, Mhaned Abdul | ah, admtted seeing strikers throw a
"few' tacks. Efren Gonzales admtted the same. And, in one of the
video tapes in evidence, we hear Louis Uibe warning Jack Pandol about
sitting on tacks as Pandol was about to | eave.

In addi tion, on one occasion Security Quard
Qutierrez observed several people picking up pieces of paper in a
roadway, returning the paper, and kicking dirt around. He viewed them
with binoculars. n a subsequent check where "the men had been
standing Gutierrez found Trjuana Tacks in the dirt and under paper
wr appi ngs, one being found ina milk carton which Qutierrez had
observed one of the men pick up and put back in the road. Before he
observed the nen, Qutierrez checked that sane area for tacks or nails
and had found none. But, before he subsequently investigated the same
spot agai n and di scovered the newy placed Tacks, he lost sight for
some mnutes of that area where the Tacks were found. 23/

4. Conduct Were No Perpetrator Was Identified

Several incidents noted in the testinony, over Respondent's
strong obj ections, were incidents for which no perpetrator could be
singled out or identified. As we will see, some of those incidents

Were serious.

(a) On August 24 Andrew Zani novich discovered that 11 to 12
acres of grape vines had been cut and destroyed. The cuts, he
bel i eved made by pruning shears, were at the base of the vines. He
was of the opinion that the cuts were made sometime around August 21 or
22, it taking some two to three days for the vines to discolor and be
di scovered. Zaninovich testified that workers had not been in those
fields recently. The estimte of the crop damage was approxi mately
$40, 000. 00. Zani novich coul d not identify anyone responsible for the
vine cutting.

(b) As earlier noted, on the evening of August 27 the

“Z23TQitrerrez subsequently spoke with one of the men he had
observed on the roadway. Dressed in his uniform Qutierrez joked with
the man about being up to their old tricks of planting Tijuana Tacks.
The man, unknown to Gutierrez, just |aughed. During their
conversation, the man explained he was from Coal i nga and had been
brought to Del ano. He said he hoped the strike could be settled so he

coul d go hone.
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four tires of Fred Lopez's state-nmarked vehicle were slashed in a note
parking | ot. Lopez did not observe who commtted the sl ashing. But,
shortly after he discovered the sl ashing, a man cane by the car and said
sonething about the tires. The nman bent down, took out a switch-blade
knife, and stuck it into one of the inch-long sl ashes. The nman said
"ft just fits doesn't it." Although Lopez did not knowthe man's
nane, he knew him by si ght, and had been told earlier that evening by
the man that he was now with the Teansters.

(c) Several fires occurred on VBZ property or adj oi ning
property during the strike. Athough identification of possible
arsoni sts was not specifically made, in some cases suggestions were put
forward

One fire involved grape boxes on Avenue 24.
Shortly before the fire, Mrty Zaninovich noticed a man standing or
kneeling wi t hi n about five feet fromthe stack of grape boxes; the man
wore levies and a tan shirt. Zaninovich was about 150 yards away. The
man | ooked at Zaninovich and left the area, Zaninovich then driving
around the vineyard toward the nman. Zaninovich drove by the man who got
into a gold Dodge and drove away; at one point Zaninovich was 20 feet
fromthe man. About one mnute after the man | eft the boxes a fire burst
out, which Zaninovich hinsel f extinguished.

Zaninovich di d not knowthe man. But, he saw him |ater
driving in a caravan of cars in which Respondent's busi ness agents were
driving, saw hi m subsequently wearing a Teanster jacket on Road 208,
and saw hi mtal king to workers during breaks while the strike was in
progr ess.

A second fire also involved grape boxes. Deputy Sheriff
Landers investigated the fire of unknown origin. This fire also
occurred on Avenue 24, on August 28. As part of his investigation
Landers spoke with three of Respondent's business agents who were
standing sone 60 feet fromthe fire, Bernard Cal antis, Fred Rugnao,
and Mohaned Abdul | ah. Wen first confronted the three business agents
al | denied being inthe immediate area of the fire. Landers then went
back to the fire scene; he discovered a shoe print. After returning to
the three business agents and telling Calantis that the shoe pri nt
appeared si mi | ar to Cal antis's, Calantis then said he had been in the
area earlier that day on his way to speak with enployees. Landers
di scovered no natural cause for the fire.

Athird fire involved anirrigation punp, which
had not been used for a week or two before. A fire investigator was
called infromthe California Fire Service, Jerry Cl ark.
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Upon investigation M. Cark discovered that a large quantity of
newspapers had been stuffed under the punp; he could discern the
paper's charred remains. His expert conclusion was that the punp had
been set on fire deliberately by using the paper. That fire occurred
on Septenber 3.

On Septenber 1 another fire had occurred, burning
styrof oam boxes on the back of a truck. (This may be the fire " on the
Sandrini property, which adjoined VBZ.) The fire is preserved for
posterity by the video tapes placed into evidence. No identification
of a perpetrator was made. But, some 40 to 60 people were standing in
the area, persons who Deputy Yandel 1 recognized as participants in the
strike. None of themhelped to extinguish the fire, and many of them
were yel ling, cheering about the fire, shouting “huel ga."24/

C. The Respondent's Strike Supervision:

Three basic means of supervising the strike were brought out
through the testinmony of Respondent's witnesses. First, each norning of
the strike, at about 4:00 or 5:00 a. m. , Respondent's business agents
gathered together in the Delano office, receiving instructions from
Pete Maturino. According to their testimony, brief as it was on the
poi nt, instructions were given that no threats to workers should be
made and that no violence should be coomitted. Mr. Maturino asserted
that he gave hi s instructions not because he was aware of any viol ence
or msconduct at VBZ, but because he had seen violence in past strikes
in other |ocations.

Second, after the tenporary restraining order was i ssued,
two of Respondent's attorneys net with Respondent's business agents.
The meeting occurred on or about August 30. The attorneys went through
the restraining order's provisions or summarized them and strongly
instructed their 1lsteners that the order should be obeyed. No protest,
question, or discussion in regard to the restraining order was raised
by the business agents present who heard the attorneys' Instructions.

24/ G her incidents were also described in the testi-
mony. Dudley Steele, one of those who purchased some of VBZ' s
crops during the strike, was driving his truck on VBZ property when a
mi ssile shot through his rear window, |eaving a small hole and a |arge
expl osion. Two of VBZ's foremen, Nacua and Padl |l o, were driving
when someone Nacua coul d not identify threwa rock through Padillo's
wi ndshield. GQher incidents may al so appear in the evidence.
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Third, Mr. Maturino assigned certain business agents |ike
Tafalla and Castro to specific picketing duty--nanely, to take charge of
pi cketing at specific entrances. These business agents in turn instructed
the pickets that they should engage in no threats toward the workers or any
viol ent conduct. The picketers were also instructed to retrieve and renove
any Tijuana Tacks they observed in the roadways.

ANALYSI'S AND CONCLUSI ONS

. Introduction.

The center-piece of our Act is Section 1152, a broad-ranging
guarantee of protection for agricul tural enployees. That section protects
their right to self-organization, "to form join, or assist |abor
organi zations, to bargain collectively through representatives of their

own choosing, and to engage in other concerted activities . . . ," as
wel | as protecting their right "to refrain fromany or all of such
activities . . . ." One means of enforcing that broad protection is found

in Section 1154(a) (1) of the Act, which prohibits |abor organizations
fromrestraining or coercing enployees "1 n the exercise of the rights
guaranteed in Section 1152." Asimlar protectionis found in Section
8(b)(l)(A) of the National Labor Relations Act, as anended (29 U. S. C.
Sec. 151, et. seq.; hereafter referred to as the " NLRA" ), and our Act
directs that we follow such precedent as is "applicable" under the NRA

Wen reviewi ng Section 8(b) (1) (A) of the NNRA the
United States Supreme Court observed that the provision was a
grant of power to the NLRB "t o proceed agai nst union tactics in
volving violence, intimdation, and reprisal or threats thereof--
conduct i nvolving nore than the general pressures upon persons
enpl oyed by the affected enployers i mplicit in economc strikes.
N.L.R.B. v. Local 639, Teansters Union, 362 U. S. 274, 290(1960)
Asimlar viewpoint is appropriate under Section 1154(a) (1) of
our Act, particularly inasmuch as the California Legislature
sought by its enactnment of our statute "t o ensure peace in the
agricultural fields" and "to bring certainty and a sense of fair
play to a presently unstable and potentially volatile condition
inthe state."” The Act, Section 1.

Under our sister statute, the NLRA, nunerous kinds of |abor
organi zation conduct have been found to be unlawful restraint and
coercion. Such unlawful conduct, specifically in strike situations, is
briefly outlined below.

1. Under the NLRA it has been consistently held that mass
pi cketing and bl ocking the ingress and egress to an
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enpl oyer's premses are unl awful. Nor, as several of the cited cases
Indicate, is it necessary that such conduct nust actually result in

bl ocking or stopping workers fromentering their work place.
N.L.R.B. v. United M ne Wrkers of America, 429 F.2d 141 146 ( C. A. 3
1973); N.L.R.B. v. Taxicab Drivers, Local 777, 340 F.2d 905, 907
(C.A. 7,1964); N.L.R.B. v. Local 140, United Furniture Wrkers, 233
F.2d 539 (C. A. 2, 1956); Longshorenen's and Warehousenen's Local 6, 79

NLRB 1487 (1948) .

2. Threats of violence and violence itself directed agai nst
enpl oyees are forns of unlawful restraint and coercion. New Pover Wre &
Electric Gorp. v. N. L. R.B., 340F.2d 71 (C. A. 2,1965);

N. L. R.B. v. United Brotherhood of Carpenters, 205 F.2d 515 ( C. A.

10, 1953); Md-States Metal Products, I nc., 156 N.RB 872, 898
(1966); Teansters, Local 729, 189 NLRB 696, 697 (1970). Nor is it
necessary that such conduct actually succeed in restraining and
coercing enpl oyees, for the "test is whether the msconduct is such

t hat, under the circunmstances exi sting, it my reasonably tend to
coerce or intimdate enployees in the exercise of rights protected
under the Act . " Local 542, Operating Engineersv. N. L. R. B , 328 F. 2d
850, 852-3 (C. A. 3, 1964), cert, denied, 379 U. S. 826.

3. It is likewi se unlawful to pursue nonstrikers or
menacingly follow themaway fromtheir work site, to give the
i mpression of taking down nonstrikers® license nunbers (or give the
inpression of surveilling them), and to damage their property.
I nternational Longshoremen's Uni on, supra, 79 NLRB 1487; Dover Corp.,
211 NLRB 955, 958 (1974).

4. Threatening enployees with the [oss of enployment for
engaging in protected activities is also unlawful. [International
Uni on of Operating Engineers, 205 NNRB No. 146 (1973), affirmed. 500
F.2d 48; Local 40, international Bro. of Boiler-mkers, 197 NLRB 738

(1972).25]
5. Finally, toengage in unlawful restraint and

25/ The NLRB has hel d, however, that it wi |l not oversee or
control the amount of internal fines | evied by a |abor organization.
As stated by the Supreme Court, the NLRB is correct that Section
8(b)(1)(A) of the NNRA (the equivalent of our Section
1154(a) (1)) "has nothing to say about union fines . . . , whatever
their size. . . . Issues as to the reasonabl eness or unreasonabl eness of
such fines must be decided upon the basis of the law of contracts,
vol untary associations, or such other principles of [awas my be
applied in a forumconpetent to adjudicate theissue." NLRB v.
Boeing Co., et al., U. S. , 83 LRRM 2183, 2185-6 (1973).
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coercion a |abor organization need not direct its msconduct only
at enpl oyees. M sconduct directed towards non-enpl oyees, even
outside the view of enployees, is unlawful if the conduct is
reasonably certain to come to the attention of enployees. O
course, msconduct directed at others while in the presence of

enpl oyees (either non-strikers or strikers) is unlawful, since it
conveys to the enployees what nmay happen to themif they act
contrary to the demands of the I abor organization. See N. L. R. B.
v. Wodworkers, 243 F.2d 745 (C. A. 5, 1957); Retail Departnent
Store Union, 157 NNRB 615 (1966), enforced, 375 F. 2d 745; Retai l
Department Store Union, 133 NLRB 1555, 1566 (1961) ; Brooklyn
Spring Corp., 113 NLRB 815 (1955), enforced, 233 F.2d 539. And,
as one court remarked, "It is well established that ‘(d)estruction
of the enployer's property restrains the enployees in the exercise
of their rights . . . by threatening their jobs and by creating a
general atnosphere of fear and vi ol ence.”" United

M ne Wrkers, supra, 429 F.2d at 147.

Il . The Respondent's Unl awful Restraint And Coercion .

Putting together those principles described in the next
precedi ng section wi th the conduct described in earlier portions of
this Decision, the conclusion necessarily follows that Respondent
engaged in conduct constituting unlaw ul restraint and coercion
within the neaning of Section 1154(a) (!) of the Act. Although in
sone cases the Respondent cannot be hel d responsible for the
conduct described previously, a sufficient nexus is established
bet ween much of the conduct in issue and the Respondent to establish
that Respondent pervasively violated its obligations to the
enpl oyees during Its two-week strike at VBZ

Not |ess than 11 business agents of the Respondent were
i dentified as engaging in msconduct during Respondent's strike at
VBZ, including the Respondent's senior business agent in Del ano and
| eader of the strike, Pete Maturino. These 11 agents were
I dentified as coomtting over 20 unlawful acts, including such
conduct as throw ng rocks, dirt-clods, bottles, and boards at
enpl oyees or others in the presence of enpl oyees, breaking w ndows
of vehicles driven by workers, slashing tires of workers'
vehicles, throwng Tijuana Tacks in front of automobiles and in
roadways, driving in such a reckless nmanner as to cause workers to
| eave the road for fear of their safety, follow ng workers from
VBZ in what can only be described as a nenaci ng manner, threatening
enpl oyees with bodily harmor threatening others with bodily harm
in the presence of enpl oyees, actually assaulting one worker,
damagi ng the Enpl oyer's property in front of workers, and
t hreat eni ng enpl oyees with the
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|l oss of work and large fines If they did not join in the
strike. 26/

G all those acts previously identified with the Res-
pondent's busi ness agents, only one perhaps does not anount to a
violation of the Act. Wen Pete Maturino and Efren Gnzal es
threat ened Andrew Zani novi ch by preventing hi m fromexiting his truck
and by sl ammi ng the truck door on Zani novi ch's knee, no enpl oyees were
present. The incident took place away fromenpl oyees, and | have no
way of know ng whether it is reasonable to expect that such conduct,
directed towards a senior representative of VBZ who nay or may not have
personal contact with workers woul d be made known to enpl oyees. See
International Ass'n of Machinists, 183 NLRB 1225, 1232 (1970). On
the other hand, M. Maturino's assault on Deputy Lenders and M .
(onzal es's driving assault on Security Quard Qutierrez both occurred
ei ther near where strikers were located or were acts |i kely to be
| earned of by enpl oyees due to the participants involved and the
| ocation of conduct. Accordingly, | find that Maturino's and
Gonzal es' s conduct towards Landers and Qutierrez viol ated the Act.

Little dispute can exist that the Respondent is accountabl e
for the conduct engaged in by Respondent's business agents. These
agents were brought by the Respondent to the Delano area to engage " i n
its VBZ strike, were given sone responsi bility for overseeing the
strike action, and were regularly present on the picket |ines at VBZ.
| ndeed, several of themwere given specific responsibility for the
pi cket conduct at particular locations. Thelawis well settled that
a labor organi zation is accountable for the conduct of business agents
clothed wth authority to act for that |abor organi zation, evenif the
agents exceed their specific authority. See, N. L. R. B. v. Union
Naci onal De Trabajadores, = F.2d _ , 92 LRRM 3425, 3430. n. 7
(C.A. 1 1976); Teanster Local 695 204 NRB 866, 874(1973); Locd
810, Steel, Metals, Aloys &Hurdware Fabricators & TVérehousenen, 200
NLRB 575, 585 (1972).Inthis

26/ Had Respondent's agents threatened only its menbers with
the $500.00 fines, such threats m ght not constitute a violation of
the Act, since "excessive" fines (and presumably threats thereof) do
not fall within the conduct prohibited by Section 115Ma) (1), as
noted earlier. The Respondent's threats, however, were not |imted
toonly its menbers; rather, such threats were made i ndiscrimnately
in front of workers, and thus presumably nade to and in front of those
who were not nmenbers of the Respondent. Since a union's fining of
non-menbers i s unl awful under the NLRA, | conclude that threatening non-
menmbers wi th such fines constituted a violation of our Act. See
Booster Lodge No. 405v. N. L. R. B., U. S. , 83 LRRV 2189
(1973).
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particular case, however, it would be difficult to conclude that
Respondent' s business agents exceeded any | i mtations on their
authority, as the Respondent's strike-leader, Maturino, led all others
inunlawfully restraining and coercing workers who chose not to join in
the strike, thus setting a strong exanple for the others to follow

As for the conduct engaged in by those not specifically
i dentified as Respondent's business agents, it m ght be well to quote
fromlinternational Ass'n of Machinists, 183 NLRB 1225, 1230-1 (1970):

It Is settled that where, as in this case, a
picket line is the scene of repeated acts of

m sconduct, to the know edge of the union
conducting the picketing, the union has the duty
to take steps reasonably cal cul ated effectively
to curb the m sconduct, and failing this the
union may be hel d responsible for resulting
restraint and coercion of enployees. (Nunmerous
cites omtted.)

Furthernore, even as to conduct occurring outside
the presence of acknow edged uni on agents and

wi t hout the know edge of the union conducting the
pi cketing, the union may be hel d responsible for
such conduct where it follows a pattern established
by acknow edged union agents. * * * *

Or, as was stated in Int’| Union of Electrical Wrkers, 134 NLRB 1713,
1724 (11961), "As should have been expected, the pickets followed the
exanples of their leaders and adopted their unlawful tactics as a course of
action for themselves both at and away fromthe picket | ines. In these
circunstances the Respondents are statutorily responsible for the conduct
of the pickets at and away fromthe picket | ines." Accord: Teansters Local
115, 157 NLRB 1637, 1642-3 (1966) .

One further point needs reference. Under the NLRA it has
been repeatedly hel d that where a | abor organization is aware of
continual, unlawful msconduct occurring during a strike and does
nothing to curb that m sconduct, the labor organization must be held
responsible for that m sconduct. See Union Nacional De Trabajadores,
supra, 92 LRRMat 3430, n. 7; Teansters Local 695, supra, 204 NLRB
866; Congress De Uniones Industriales, 163 NLRB 448, 452 (1967) ;
Teansters Local 115, supra, 157 NLRB at 1643. Nor is it sufficient for

t he | abor
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organi zation invol ved nerely to issue peaceful directives inregard to
known m sconduct, as the Respondent al | egedly di d each morning of the
strike, for the |abor organization nust take steps "reasonably cal cul ated
effectively to stop such acts." Teansters Local 695, supra, 203 NLRB at
874; United M ne Workers, District 2, 170 NNRB 1581, 1592 (1968).

Under these foregoing standards, the Respondent herein nust be
hel d responsible for a host of other m sconduct, not necessarily engaged
in by its business agents. Thus, the m sconduct noted which occurred on
or around the picket lines is conduct for which the Respondent is
accountable. Such conduct involved implicit threats of tire slashing,
| mplicit and overt threats of bodily harm(including the ones made to Mr .
Herman and Mr. Cutierrez), threats of bl acklisting, and throw ng objects
at moving vehicles, all of which were directed at or occurred in the
presence of enployees or strike supporters. In addition, | find that
Respondent viol ated the Act by engaging in mass picketing, massing up to
some 70 pickets at a single entrance to VBZ, and by interfering with the
wor kers! ingress and regress through various VBZ entrances by way of
standing in front of cars, slapping and kicking at such cars, and by
yelling implicit threats to enployees who went through the entrances or
exits

Li kewi se, | conclude that Respondent must bear the
responsibility for the numerous roofing nails and Tijuana Tacks that were
thrown throughout the Empl oyer's roadways and entrances. Not only were
Respondent' s busi ness agents seen throw ng such objects, but it was
acknow edged that pickets as well threwthem Furthernore, such
destructive objects were found neither before nor after the Respondent's
strike, indicating their close association with the Respondent's strike
activity. The Respondent is further identified with the Tijuana Tacks
through warnings or threats made by its agents or pickets to Mr. Lopez of
the Board and to Mr. Pandol in regard to such objects. Although the
persons responsible for most of the nail and tack placenent were not
I dentified, thereis a sufficient nexus of identification between the
Respondent and the tire-destroying objects to conclude that Respondent was
essentially responsible for their distribution and resulting danage.

Sim larly, I conclude that Respondent is responsible for the
conduct engaged in by those who, though not specifically identified,
associ ated thensel ves wi t h the Respondent through the dress and
paraphernalia they wore. Such conduct also involved threats of bodily
harmdirected at enployees, threats of blacklisting fromfurther
enpl oyment and i ndi scrim nately threatening substantial fines, and
creating the inpression of
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surveillance regarding those enpl oyees who continued working
during the strike.

As earlier noted, the only persons seen wearing Teanster
jackets and buttons were either business agents or those actively
supporting the strike. Not one instance of an outsider so dressed was
cited in the testimony. Nor can any doubt exist that the Respondent
was wel | aware of the kind of msconduct engaged in by those wearing
Teanster paraphernalia, yet the Respondent did virtually nothing to
prevent that mi sconduct. In fact, despite the temporary restraining
order, service of the unfair labor practice charge and compl ai nt,
and despite the presence of nunerous deputy sheriffs, the Respondent's
busi ness agents and pi ckets continued to engage in serious m sconduct
towards the non-strikers. Qutside of its brief morning meetings,

t he Respondent took no overt action reasonably calculated to end its
reign of violence and m sconduct, and cannot be heard to conplain
because it nust now bear responsibility for msconduct engaged in by
those identified with it, who were nerely followi ng the exanpl es

| ai d down by Respondent's very own business agents. Under NLRA

aut hority, the Respondent's responsibility for the Teanster-dressed
persons engagi ng in repeated, known msconduct is clear.27/

Despite what has been said in foregoing paragraphs, nore
difficult questions exist concerning the Respondent's responsibility
inregard to the remaining msconduct described at the hearing. Thus,
as for the punp fire and vine cutting, two serious and purposeful acts,
virtually nothing in the record reflects the Respondent's
accountability. While we may conjecture and specul ate as to who
perpetrated those m sdeeds, and while we may even think we know,
specul ation by this agency should be avoi ded. As noted by the NLRB,
"Adequate proof of responsibility

27/ Some suggestion was made by the Respondent at the hearing
that striking workers (as opposed to Respondent's busi ness agents)
were angered at the Enployer because they were evicted fromthe
Enpl oyer's labor canp, and-thus such strikers may have been responsible
for msconduct. But, no direct |ink exists between such alleged
anger and any overt act described in the testinony. As noted in interna-
tional Ass 'n of Machinists, supra, 183 NLRB 866, the doctrine of clean
hands is not applicable to these proceedings involving the public
interest, and "the fact that there was some provocative conduct
directed agai nst agents of Respondent does not confer a broad i mmunity
upon Respondents, or license Respondents to engage either in a broad
programof unfair labor practices unrelated to the particul ar
provocations or to particular unfair |abor practices unwarranted by the
provocation presented. "
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|'s necessary, and . . . such proof is lacking (here)." Teansters Local
115, supra, 157 NRBat 1638, n. |; see al so, Dover Corp. , supra, 211
NRB at 958. Sim larly, It is unwarranted for ne to concl ude that
Respondent was responsible for the projectile that expl oded through Mr.
Steele's truck w ndow

O the other hand, several incidents for which no perpetrator
I's known invol ve closer |'inks with the Respondent. The grape box fire
whi ch Marty Zani novi ch observed and extingui shed began i mredi ately
after an unnaned person was observed near the boxes. That person was
| ater seen by Zaninovich wearing a Teanster jacket and riding in a
caravan of Teanster cars. Nonethel ess, the record does not reflect any
effort by Zaninovich to identify the person or have the ever-present
deputy sheriffs identify him Suchafalling onthe part of Zani novich
is hard to explain, and when viewed against the direct interest he had in
this proceeding due to his position with VBZ, his failure to attenpt
identification of the "arsonist" makes it difficult tofully credit
hi s account of the fire and the association he drew between the al | eged
perpetrator and Respondent.

Mre closely associated with the Respondent is the tire-
sl ashing perfornmed on Fred Lopez's state vehicle. While the perpetrator
may not be known, an unnaned person who was known to Lopez, and who
identified hinself with the Respondent, acted in such a way as to al nost
claimcredit for the sl ashing. Evenif that person di d not exactly
claimcredit for the slashing, his conduct (by fitting his ow knife
into the slash marks) mght well be sufficient to constitute an
implicit threat to an agent of the Board, warranting a finding agai nst
the Respondent. The difficulty is that the only identifying feature
| i nki ng the unnaned person to the Respondent was hi s hearsay statenent.
This Board has indicated that hearsay testinmony is adm ssible in these
proceedi ngs, but "the use of such testinony is |imtec and cannot al one
support a finding." Patterson Farns, i nc., 2 ARBN. 59, p. 12 (slip
opinion). Seealso, Taxi-Drivers Union. 174 NRB1, 3 (1969).
Thus, | feel constrained to avoi d the conclusion that the person
confronting Lopez the evening of August: 27 was--in fact--an agent for
the Respondent, or that the Respondent nust be hel d accountable for that
person's inmplicit threat to Lopez.

Two other incidents bear closer scrutiny, however. First,
the fire which took place on the back of a truck, on Septenber 1. W thin
the inmediate area of the fire stood some 40 to 60 persons supporting the
Respondent's stri ke and picketi ng. None of themassisted in
extinguishing the fire. nthe contrary, they cheered the fire on,
yelling "huel ga." Athough it may not be appropriate to conclude that
one of those anong
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the picketers started the fire, | do conclude that they essenti al |y nade
the fire their ow by their vocal support for that very visible property
destruction. Such strongly voiced support for the fire could not be |ost
on those enpl oyees who were in the area and who hel ped to end it .
Surely, the yelling conveyed to such non-striking enployees the
Respondent's continued disregard for property and safety, as that
disregard . had been repeatedly manifested in regard to the workers
themsel ves. The yelling nust also have conveyed to workers and strikers
al i ke that Respondent would and coul d engage in such destruction if
called for by its strike. | conclude that Respondent, through its open,
vocal support for that fire, engaged in unlawful restraint and coercion
toward the enpl oyees present in the area.

Second, another fire took place on August 24, sone 60 feet away
from"three business agents of the Respondent. Circumstantial evidence
persuades ne that it is more |ikely than not that this fire was caused by
one or nore of those agents. Not only were they proximte to the fire
and, thus, within the area fromwhich they could have gone to set it,
but when the fire was initially investigated by Deputy Sheriff Landers,
Bernard Cal antis first denied and then admitted to being within sone 10
feet of the fire. Inaddition, Calantis's testinony at the hearing
suggests to me his responsibility. O two occasions he was asked what he
was wearing that day, to which he repeatedly responded tennis shoes. His
testinmonial response is curious and sounded overly prepared in view of
the questions asked, and takes on significance in view of the fact that it
was his tennis shoe print which linked himto the imediate area of the
fire. Based on his testinonial deneanor, his testinonial answers, and
hi s inconsistent responses to Deputy Sheriff Landers on the day of the
fire, | conclude that Cal antis, or one of his fellow business agents,
was responsible for setting the grape boxes on fire.

In sum the Respondent was responsible for extensive;
pervasive, and nunerous acts of msconduct during its strike against VBZ
I'ts msconduct involved serious and repeated violations of Section
1154(a)(1) and | so find.

REMEDY

Having found that Respondent has engaged in certain unfair
| abor practices within the meaning of Section 1154(a) (!) of the Act, |
shal | recommend that it cease and desist therefromand take certain
affirmative action designed to effectuate the policies of the Act.
Havi ng found that Respondent engaged in serious, repeated, and pervasive
m sconduct under the Act, engaging in such msconduct despite an
out standi ng tenporary
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restraining order granted under the Act, | think it is appropriate to
order the Respondent to cease and desist fromrestraining and coercing
enmpl oyees of VBZ in any manner as to their rights guaranteed under
Section 1152 of the Act. This broad prescription against the
Respondent is appropriate under the circunmstances of this case. See
Teansters Local 695, supra, 204 NNRB866; Int' | Ass'n of
Machinists, supra, 183 NLRB at 1234.

In order to more fully remedy Respondent's unlawful conduct,
| also recommend that the Respondent publish and make known to the
enmpl oyees of VBZ that it has been found in viol ation of the Act and has
been ordered not to engage in future violations of the Act. Attached
hereto is a Notice To Enployees, setting forth the information Respondent
nust transmt to VBZ enpl oyees and ot hers.

The avail abl e means for publication of the Notice To
Enpl oyees are many. The ones | have selected as appropriate in view of
Respondent's serious msconduct are the fol |l owing:

1. The Notice To Enpl oyees, translated into appropriate
| anguages (at |east, English, Spanish, and Tagalla), with the approval
of the Fresno Regional Director, shall be mailed to al | enployees of
VBZ who were enpl oyed between August 1 and September 30, 1976. The
Notices are to be mailed to the enpl oyees' last known addresses, or
nore current addresses if made known to Respondent. This publication
nethod finds support in the Board's Decision in Valley Farnms and Rose J.
Farms, 2 ALRB No. 41 (1976).

2. The Respondent nust al so post the Notice To Enployees for
a period of six nonths on its bulletin boards where other notices and
information are available for its nembers. The Respondent shoul d post
the Notice on bul I etin boards throughout its various offices in
California. This state-wide posting is appropriate inasmuch as agents
of the Respondent from several points in the state engaged in m sconduct
at VBZ and because enpl oyees engaged in agriculture nove fromplace to
place and may not see the Notice if posted only in the Respondent's
Del ano of fice.

3. Sufficient nunbers of the Notice should be provided by
Respondent to VBZ so that enployees hired or enployed by VBZ during the
next peak season may be given copies of said Notice in their preferred
| anguage. VBZ may either distribute the Notice to enpl oyees, or
provide suitable times for a representative of the Respondent to
distribute the Notice, unless VBZ does not agree to such distribution
on its property. Should VBZ approve of this distribution, enployees
are to be told that it
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is inportant for them to know the contents of the Notice, and the
person so di stributing the Notice shall offer to read the Notice to
enpl oyees In their preferred | anguage.

Al so, | believe that a public apology, to VBZ enployees is
appropriate, to be made by a hi gh-ranking representative of the
Respondent. VBZ is to afford the Respondent a suitable time during the
next peak season so that one or nore representatives' of Respondent may
read al oud to thema copy of the Notice In all three |anguages cited
above. This public apology may be given in conjunction with the
i ndividual distribution of the Notice discussed above. The foregoing
remedies for Respondent's viol ations of the Act are consistent with
the nore traditional renedies applied by the NNRBin sim | ar cases,
al beit sonme of the posting requirements and the public apol ogy
requi rement are somewhat exceptional due to the severity and
pervasi veness of Respondent's m sconduct.

In addition, the General Counsel strongly urges that two
other renedies should be granted; (1) that Respondent's certificate
to represent VBZ enpl oyees, as recently granted by the Board, be revoked,
and (2) that Respondent be ordered to reimburse the Board and VBZ for
expenses Incurred in the investigation, preparation, presentation,
and conduct of this case.28/ | nowturn to the General Counsel's
speci al |y requested renedi es.

Rel ying heavily on Union National e De Trabajadores, 219 NLRB
No. 157, 90 LRRM1023 (1975), affirmed, F. 2d 92 LRRM 3425
(C.A. 1 1976), the General Counsel urges that Respondent be
decertified as the bargai ning representative of VBZ enpl oyees due to
Its severe, repeated m sconduct. The NLRB In Union National e revoked
the union's representation certificate due to the uni on's repeated
demonstration in past NLRB cases of its violence and its rejection of
the NLRB and NLRA; the NLRB concluded, in view of the rather extensive
history of Iitigation involving the union, that in the case then
before it the union could not engage in constructive bargaining in
behal f of represented enpl oyees. The NLRB's decertification action was
apparently the first of its ki nd.

28/ The Genera 1 Counsel originally requested that Respondent
rei mburse or conpensate enployees for damage done to their property and
for emotional distress suffered by themas a result of Respondent's
m sconduct, as well as conpensation to VBZ for property damage. At the
hearing, however, the General Counsel deleted these nonetary requests,
and they wi I | not be considered herein.
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Wien the First Circuit Court of Appeals affirmed the NLRB's
decision in Union Nationale, it stated by way of dicta, “% .. we think
that a decertification order is an extrene neasure and should be entered only
when the Board has first denonstrated that there are no equally
effective alternative neans of pronoting the objectives of the Act."
92 LRRM at 3434. The Court went on by dicta to ennunciate what it viewed
as the considerations surrounding decertification as an avail abl e
renedy; the Court noted that the NLRB shoul d determ ne whether decerti -
fication is necessary to protect the collective bargaining and
representational processes, whether an alternative remedy exists, and
whet her decertification promotes enployee interests rather than to serve
primarily as a penalty or deterrant for m sconduct.

The concerns raised by the First Circuit, | believe, are
i mportant. Although decertification of the Respondent here m ght well
deter it fromfuture acts of violence, such decertification does not
seemto be in the interests of the VBZ enpl oyees. The enpl oyees are
currently represented by the Respondent, and--at |east for a time--
bargaining went onin their behal f. Wre we to now decertify the
Respondent anot her representation election could be hel d, thus delaying
further bargaining and representation in behalf of the enployees, or the
enmpl oyees woul d go unrepresented. Furthernore, the Respondent has
represented VBZ enpl oyees since 1973, was duly elected as their re-
presentative in late 1975, and nothing in the record reflects that it
has previously abused its representation role vis-a-vis VBZ enpl oyees.
Al so, despite the seriousness of Respondent's msconduct, it has not
shown the utter, repeated and | ongstanding disregard of the Act as
denonstrated by the union in Union Nationale.

On the other hand, | do not doubt that in an appropriate case
that the Board has authority to revoke a |abor organization's

certificate. As repeatedly noted under the NLRA, “. . . the renedial
power of the Board is a 'broad discretionary one subject tolimted
judicial review.'" N.L.R.B. v. J. H Rutter-Rex Mfg. Co.,__ U.S.

, 72 LRRM 2881 (11969), quoting with approval fromFibreboard Corp.
v. N.L.R.B., 379 U.S. 203, 216 (1964). Or, as was stated in Gol den
State Bottling Co. v. N.L.R.B., 414U.S. 168, 176 (1973)," ..t he
Board' s remedi al powers under Section 10(c) include broad discretion
to fashion and issue the order . . .to achieve the ends, and effectuate the
policies of the Act. " Accord: N. L. R. B. v. Food Sore Enpl oyees Uni on,

417 U.S. 1, 8(1974).

Al'though the NLRB has not established a renedial practice of
decertifying unions that engage in serious m sconduct, | believe that
the authority to do so under its statute as well as
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under our Act exists.29/ Mreover, | do not believe that this Board
shoul d gi ve undue respect to the NLRB's renedial practices, since the
nature of agricultural enployment, the type of enployees involved, and
the nature of union representation necessarily make our remedial needs
different fromthe general industrial practices overseen by the NLRB.

And, as under the NLRA, our Act gives the Board wi de discretion "to
provide such . . . relief as will effectuate the policies" of the Act, a
grant of authority that should be applied within the context of our unique
agricultural setting.

Nevertheless, for the reasons earlier expressed, | do not
believe that decertification is warranted in this case. In addition, our
Act is relatively new, and practice under it is yet slight. The potential
ramfications of a decertification order are still unclear, particularly in
regard to the inpact such decertification may have on enpl oyee
representational rights. W knowthat strikes, "similar to the one
initiated by the Respondent, are probably nost effective when Initiated
during an enployer's peak season, at the very same time when there is the
greatest desire by agricultural enployees to continue working, and earn
their income. The interplay between a union's right and need to strike
over bargaining demands and the right and need of its represented nenbers
and enpl oyees to renounce the strike and continue working may wel |l produce
substantial conflicts. Wre the Board to now order decertification of the
Respondent, it m ght too prematurely dilute the right to strike and its
viability as a weapon_in collective bargaining.

O course, strikes are supposed to be nonviolent. No one wants
to encourage the kind of conduct engaged in by the Respondent in this case.
The Respondent and its top business agents acted reprehensibly. Repeated
acts of violence and mi sconduct by the Respondent, as denmonstrated in this
case, may well be a future cause for decertification. Violence in the
agricultural fields cannot be tolerated. But, at this juncture under the
Act nore than just the policy of deterance is involved, for

29/1t m ght be noted that when the NLRB has found that a union
engages in invidious racial discrimnation, the NLRB has voiced its
willingness to decertify or refuse to certify such a union. See Bekins
Moving & Storage Co., 211 NLRB No. 7, 86 LRRM 1323 (1974); Local 1,
| ndependent Metal Wrkers Union, 147 NLRB 1573 (1964). Those cases, |ike
the principle ennunciated in Catal ytic Industrial Mintenance Co., 209 NLRB
641 (1974), indicate that decertification is appropriate when a |abor
organi zation acts in a manner contrary to the representation rights of
those enpl oyees it so represents.
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we shoul d hesitate before moving too quickly down a path that may danpen
the right to strike under our statute, particularly at a tine when the
means that a |abor organization has to effectively comunicate with and
ral |y support fromits nenbers, nmembers who in many cases are transient
to the area in which the strike occurs and foreign to their |abor

organi zation's policies and | eadership, are not yet sufficiently
sophisticated to el i m nate the ugly footprints of coercion and nuscle
in presenting a united front.

Whil e three strikes at the plate for the Respondent may
be far too many, one is not. | do not recommend at this juncture
that revocation of the Respondent's certificate be a renedy inposed
inthis case.

The second unusual renedial request made by the Ceneral
Counsel involves reinmbursement by the Respondent of the costs of this
litigation .30/ Here too, we can ook to guidance under the NLRA
Typically, the NLRB has not inposed costs in an unfair |abor practice
proceeding unless a respondent engages in frivolous litigation by
rai sing frivolous defenses, thus frustrating effective litigation
cal endars. See Heck's, inc., 215 NLRB No. 142, 83 LRRM 1049 (1974), on
remand from417 U. S. 1. The NLRB, however, noted its lack of intention
"to lock in concrete any past precedent” and that it is "a continuing
function of this adm nistrative agency to consider on a case-by-case
basis, inlight of both our experience and the facts of each case, what
remedy wi | | best renedy the msconduct found." Heck's, 88 LRRM 1052-3.
The Board has indicated that it "has discretion to grant attorneys'
fees and costs in appropriate cases . . . ." Valley Farns, supra, 2 ALRB
No. 41, p. 6 (slip opinion).

For several reasons | conclude that it would be appropriate to
award both the General Counsel and the Charging Party costs and fees in
this proceeding. First, | believe that the Respondent has engaged to a
substantial degree infrivolous |itigation. Although Respondent's
wi t nesses deni ed engaging in any wongdoing, a number of its business
agents di d not testify and no such denials exist inregard to their
m sconduct. Furthernmore, while credibility issues in the abstract are
raised by the conflict intestimony, such credibility conflicts are far
nore i magi ned than real . The evidence was overwhel mng that Respondent
engaged in many and pervasive violations of the Act, m sconduct
necessitating some 1,500 manhours of work from Tul are

— 30fThe parties agreed at the hearing should | grant the

General Counsel's requested costs, that | retain jurisdictionto
determne the extent of those costs should the parties be unable to agree

on them
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County Deputy Sheriffs. To deny any wongdoi ng whatsoever, as the
Respondent di d, in the face of the violence and destruction taking

pl ace between August 24 and Septenber 3 borders on the frivolous,
especially inlight of the two prior proceedings which took place in the
county court. Indeed, when the General Counsel noved to hold the
Respondent in contenpt of the outstanding restraining order, on
Septenmber 3, the violence and other msconduct came to a screeching halt.
It is simply incredi bl e to deny the Respondent's control over and
ability toend the flagrant m sconduct at VBZ.

Second, al though renedial authority under the Act is not
designed to penalize a respondent, surely the Board has an obligation to
try as best it can to deter future msconduct and restore the pre-existing
order. This adm nistrative agency should not sit back, merely
sl apping a serious offender "on the wri st," as described by the
General Counsel, for msconduct which should be clearly disapproved and
di scouraged. One way to discourage flagrant and serious m sconduct
under the Act is to make it nore costly for parties to engage in such
wanton di sregard of our statute.

In this case, the Respondent has conpel |l ed both the General
Counsel and the Charging Party to engage its resources repeatedly in an
effort to end conduct unquestionably violative of the Act. Not once,
not twice, but three tinmes the General Counsel has been forced into
litigation over the Respondent's m sconduct. Furthernore, the
i nvestigation and presentation of the charges agai nst the Respondent
undoubt edly was nmade nore difficult and costly by the nature of the
industry with which we deal. Agricultural enployees often nove about
fromplace to place, making it difficult to locate themfor purposes of
Investigation and testimony; |ikew se, many have seened rel uctant
participants in these proceedings. Additionally, it is fair to say
based on ny existing experience that the [evel of education and
under standi ng of the law on the part of many farmworkers is nodest, thus
not only making it nore difficult to effectively nmount a case but
perhaps encouraging parties to violate the [aw more than they m ght
ot herwi se.

Third, and in connection with what has been al ready said,
to respond to' Respondent's serious msconduct by i ssuing a nmere cease
and desi st order does not seemwarranted. It m ght well encourage,
rather than discourage, further msconduct, all at the expense of
precious state financial resources. Afirmresponse to serious acts of
m sconduct appears appropriate, and one available--though unusual --
nmeans of expressing that response is to make it more costly for a party to
cal lously disregard the Act's provisions by contravening policies this
State enact ed
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after many years of difficulty inthe farmfields, a set of policies
whi ch the Legislature hoped would "bring certainty and a sense of fair
play" inthe farmfields of this State.

Finally, the renedy by way of costs and counsel fees woul d
not, unlike decertification, potentially danpen the statutory right to
strike. Nor would it disregard the relatively recent expression by the
enpl oyees invol ved that the Respondent should represent themin
col l ective bargaining. But, the Respondent and other potential
violators of the [aw woul d know they cannot act with impunity. And
significantly, ordering costs against the Respondent woul d restore some
senbl ance to the preexisting positions of the General Counsel and
Charging Party, who have no other forumto turn to for recovery of
their costs as a result of Respondent's m sconduct.

For al | the foregoing reasons, | recommend to the Board that
Respondent be ordered to reinburse the General Counsel and the Charging
Party for reasonable costs and attorneys! fees associated with this
proceedi ng. Such costs are to include expenses incurred in the
I nvestigation, preparation, presentation, and conduct of this
proceedi ng, including reasonable counsel fees, witness fees, transcript
and record costs, travel expenses and other reasonabl e costs associ at ed

wi th this proceedi ng. 31/
CRDER

Respondent, its officers, agents and representatives
shal | :

1. Cease and desist from

(a) In any nmanner restraining or coercing enpl oyees of
Mincent B Zaninovich, Inc., Intheir exercise of their right to self-
organi zation, toform join or assist labor organizations, to bargain
col l ectively through representatives of their own choosing, and to engage
in other concerted activities for the purpose of collective bargaining or
other nutual aid or protection, or torefrain fromany and al | such
activities, except tothe extent that such right nay be affected by an
agreenent of the type authorized by Section 1153(c) of the Act.

31/As earlier noted, | have agreed to retain jurisdictionto
resol ve any di sputes concerning the appropriate costs. Should the Board
accept ny reconmended renmedy as to costs, it may wish to devise an
alternative neans for resolving disputes over that portion of the
renedy.
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(b) Engaging In conduct In regard to VBZ enpl oyees of the
follow ng type: threatening violence or commtting such violence,
threatening property damage or comm tting such damage, gi ving enployees
the Inpression they are under surveillance, threatening enployees with
bl acklisting or actually black-l1isting such enployees, threatening non-
menbers with fines for engaging in protected activity or fining such
non-menbers, or commtting any of the foregoing-acts in regard to other
persons either in the presence of VBZ enpl oyees or where it is reasonably
certain that such enployees wil | learn of such conduct.

2. Take the following affirmative action:

(a) Post the attached Notice To Enpl oyees in the manner
described in the preceding section entitled "The Renedy."

(b) Distribute the attached Notice To Enpl oyees, and
provide copies of said Notice to VBZ, all in the manner described in the
section entitled "The Renedy."

(c) Provide representatives, if VBZ agrees, to
distribute the Notice To Enpl oyees to enpl oyees and read to themthe
Notice, all in the nanner described in the section entitled "The
Renedy. "

(d) Designate a high-ranking representative or
representatives to read to enpl oyees the Notice To Enpl oyees at a tine
and place acceptable to VBZ, during the next appropriate peak season,
in the manner described in the section entitled "The Renedy."

(e) Preserve and nake avail able to the Board or its
agent, upon request, for examnation and copying al | nenbershi p records
or other records necessary to determne whether the Respondent has
conplied with this Decision and Oder to the fullest extent possible.

(f) Reinburse the General Counsel and the Charging Party
for the expenses incurred In the I nvestigation, preparation,
presentation, and conduct of this proceeding, including such things as
reasonabl e counsel fees, witness fees, transcript and record costs,
travel expenses, and other reasonabl e costs and expenses.

(g) Notify the Regional Drector of the Fresno
Regional Cifice within 20 days from receipt of a copy of this
Deci sion and Order of steps the Respondent has taken to conply

I
/1
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therewith, and to continue reporting periodically thereafter until
full conpliance is achieved.

Dated: January 16, 1977.

AGRI CULTURAL LABCR RELATI ONS
BOARD

By. M CIU&—'uvr-

David C. Nevins,
Adm ni strative Law Oficer
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NOTI CE TO EMPLOYEES

After a hearing in which all parties presented evi dence, the
Agricultural Labor Relations Board has found that the Wstern
Conference of Teansters, Agricultural Division, and its Local 946,
viol ated the Agricul tural Labor Relations Act. The Teansters have
been ordered to notify you and others that we viol ated the Act and that
we wi | | respect the rights of enployees of V. B. Zaninovich & Sons,
Inc., inthe future. Therefore, in behalf of the Teansters, | am now
telling each of you:

1. W unlawful ly threatened enpl oyees with property damage and
vi ol ence, we unlawfully damaged property and engaged in viol ence, we
unl awf ul 'y threatened enployees with the |oss of future work and with
substantial fines, we unlawfully gave enpl oyees the inpression they
were being watched and that we woul d take reprisals against themand we
committed similar unlawful acts towards others who were not enpl oyees.
W commtted such unlawful acts because enpl oyees woul d not join our
strike agai nst VBZ.

2. We hereby inform you that we will not engage in
future unl awf ul restraint and coercion t owar ds t he
enpl oyees of VBZ, or commt acts simlar to those described
in the precedi ng paragraph.

3. W informyou that you are free to exercise your right to self-
organi zation, to form join or assist labor organizations, to bargain
col l ectively through representatives of your own choosing, and to
engage in other concerted activities for the purpose of collective
bargaining or other nutual aid or protection. W want to also inform
you that you are free to refrain fromany and al |l such activities. In
particular you are free to refuse to join one of our strikes, except
that we may di scipline our menbers who refuse to follow lawful Teanster
strike action, as long as our discipline conforms to the | aw.

4. \\& apol ogi ze for the m sconduct we engaged in during our
strike at V. B. Zaninovich & Sons, I nc., during August and Septenber
of 1976. W are sorry for any damage or injury done to any of you and
for any damage and i njury done to representatives of the company.

Dat ed:

Si gned:

For The Teamsters
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