STATE G- CALI FORN A
AR AGLTURAL LABCR RELATI ONS BOARD

Charging Party.

WLLI AM MENDCZA, g
Respondent , ) MNo. 75-CE57-R

)

and )

UN TED FARM WIRKERS CF AMER CA ; 3 ALRB Nb. 58

AFL-Q Q \
)
)

Thi s deci sion has been del egated to a three-nenber panel of

the Board. Labor Code Section 1146.

O February 22, 1977, admnistrative |law officer Frank M Garci a
issued his decision in this case. The respondent filed tinely exceptions to
the law of ficer's recommended renedy. As no exceptions were filed to the |aw
officer's findings of fact and conclusions of law his decisionis fina.¥ W
nodi fy, however, the recommended renedi es as
fol | ows:

(1) The respondent has excepted to the law officer's recommended award
of litigation costs to the charging party and the general counsel. Ve find that
the respondent's exception has nerit. The law officer did not set forth the basis
for the anard. V¢ have held that such an award is proper when respondent’s

litigation posture may be characterized as

Y\w¢ decline, however, to adopt the statenment of reasons in
support of the decision, which accordingly shall be wthout precedent for future
cases. 8 Gal. Admn. (ode Section 20286( a) .



"frivolous". V. B. Zaninovich & Sons, 3 ALRB No. 57 (1977). Nothing in the present

case indicates that respondent’'s defense of the unfair |abor practice charges here
was "frivolous". W therefore nodify the ALOs recommended renedy to elimnate the
assessnent of litigation costs and fees agai nst the respondent.
(2) Additionally, we order that the Notice to Wrkers be distributed,
nai l ed, read, and posted in the manner set forth bel ow
Accordingly, pursuant to Labor Gode Section 1160.3, IT IS HEREBY
CROERED that the respondent WIIliam Mendoza, its officers, agents, successors
and assigns shal | :
1. GCease and desist from interfering wth,
restraining or coercing its enployees in the exercise of their rights guaranteed by
Sections 1152 and 1153(a) of the Act by making an unl awful promse of benefits to
i ts enpl oyees.
2. Take the followi ng affirnative action

(a) Dstribute the foll ow ng NOMCE TO WIRKERS (to be printed in
Engl i sh, Spani sh and any ot her | anguages found to be appropriate by the regi ona
director) to all present enpl oyees and to all new enpl oyees and enpl oyees rehired
wthin six nonths following initial conpliance wth this Decision and Oder and
nail a copy of said Notice to all of the enployees listed on its naster payrol
between ctober 1 and Gctober 29, 1975, and post such Notice immediately in
promnent places at respondent's premses in an area frequented by enpl oyees where
noti ces to enpl oyees are custonarily posted, such |ocations to be determned by the

regional director, for not |ess than a

3 ALRB No. 58 2.



si X-nont h peri od.
(b) Have the attached NOIlCE read in English and

Spani sh, and any ot her | anguage whi ch the regi onal director
nmay find to be appropriate, at the commencenent of the 1977
peak harvest season to all those then enpl oyed, by a Board
agent or a conpany representative. The readi ng shall take
pl ace during the enpl oyees' |unch hour, or such other nonwork
tine as the regional director nay designate, on a date or dates
and at such place or places on the respondent’'s premses as
determned by the regional director. Follow ng this reading,
the Board agent shall be given the opportunity, outside the
presence of supervisors and managenent, to answer any questions
enpl oyees nmay have regarding the Notice and their rights under
the Agricultural Labor Rel ations Act.
(c) Notify the regional director of the San D ego
regional office wthin 20 days fromrecei pt of a copy of this Decision and O der
of steps the respondent has taken to conply herewith, and to continue reporting
periodically thereafter until full conpliance is achieved.
ITIS FURTHER CROERED that al l egations contai ned in the conplaint, as
anended, not specifically found herein as violations of the Act shall be, and

hereby are, di smssed.
Dated: July 21, 1977

R CGHARD JGHNSEN JR, Menber
RONALD L. RUZ "' Menber

RCBERT B. HUTCH NSCN  Menber

3 ALRB NO 58 3.
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BEFCRE THE
AR GULTURAL LABCR RELATI ONS BOARD
GF THE STATE GF CALI FORN A

WLLI AM MENDCYA
Respondent ,

CASE NO 75-C&57-R
and

WN TED FARM WIRKERS (P AMER CA,
AFL-A Q

Charging Party.
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FI NDI NG5 OF FACT;

GONCLUS ONS GF LAWAND PROPCBED DEQ S ON
I

JUR SD CT1 OGN AND PROCEDURAL H STCRY

The Respondent, WI|iam Mendoza, was formal |y charged on
Novenber 11, 1975 of an unfair |abor practice by the Lhited Farm
VWorkers of Anerica, AFL-AQ San Ysidro local. The charge all eges that
the Respondent "laid off" six enpl oyees on ctober 29, 1975 because the
sai d enpl oyees were supporters of the United Farm Wrkers Uhion.

An el ection had been had on Qctober 9, 1975 to determine if
the workers wanted a uni on contract on Respondent's farm

Specifically the enpl oyer is charged with unfair |abor
practices in violation of Sections 1153 (a) and 1153 (c) of the Labor
Code.
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O January 14, 1976 Respondent was served the Conpl aint Notice
of Hearing, setting forth allegations of unfair |abor practices* nanely
promses to pay-uni on wages and di schargi ng si x enpl oyees for union
activity. Al other interested parties were |ikew se served.

Wthin the statutory tine, Gounsel for Respondent filed an
answer admtting or denying allegations in the Gonpl ai nt.

A hearing was had commrenci ng on January 31, 1977 and conti nui ng
until all testinony was conpl ete before Admnistrative Law Judge Prank M
Garcia in San Ysidro, California.

At the commencenent of the hearing General (ounsel, by Jorge A
Leon, nade a notion to anend the conpl aint by striking the name of MANUELA
ALVARE2 fromparagraphs 4 and 6 and in its place substitute the nane of
BLlI SEO PENA GOMEZ.  Mbtion denied to add another party at the hearing, but
Gounsel was permtted to strike the nane MANUELA ALVAREZ fromt he
conpl ai nt .

Anot her notion was nade on behal f of General Counsel to add
Section 1153 (c) to paragraphs 8 and 9. Mtion granted.

The General (ounsel was represented by Jorge A Leon and A
Paul Giebel. Respondent was represented by Reg A Mitek of Seltzer,

Capl an, w | kins, and MMahon. The intervener, Whited FarmVWrkers, AFL-A O
was represented by Mchael Egan.
I
FIl ND NS GF FACT

Facts admtted by the pl eadi ngs:

1. That Respondent was served wth a copy of the Charge.
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2. That Respondent , dba WIIiam Mendoza is engaged in agriculture in San
D ego Gounty and is an agricul tural enployer within the nmeani ng of Section

1140.4 (b) of the ALRA
3. That Respondent is a superior wthin the meaning of the Act.

4. That Socorro onzal es, A berto Gonmez, Jesus Rodriguez and Dol ore.
Sanchez were agricultural enpl oyees wthin the neani ng of Section 1140. 4
(b) of the ALRA
5. That Uhited FarmVWrkers AFL-Q Ois a | abor organization wthin the
neani ng of Section 1140.4 (f) of the ALRA

Facts adduced fromtesti nony taken during the hearing:
1. That Respondent plants, grows and harvests produce including, but not
limted to, tomatoes, cucunbers, celery and cabbage.
2. That Respondent has a crew of workers who general |y work throughout the
year subject to "lay-offs" during slack tinmes of one,
two or three weeks.
3. That respondent has a subjective nethod of determning who gets |aid-off
according to who he feels is the |l east needful; ie., he may lay off awfe
but not a husband or he may | ay-off a person know ng his brothers work and
bring in incorne.
4. That during Septneber and early Qctober of 1975, the URWengaged in
union activity on Respondent’'s premses. ee
5. That on Cctober 9, 1975, a representative el ection was hel d whi ch was
won by the UF W
6. That on the day before the representative el ection, the Respondent, M.
Mendoza, nade a statenment to sorme or all of his enpl oyees

that he woul d pay the union scale or "what other ranchers" had to

pay.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

There was al so sone testinony that in the event the union cane in,

he woul d grow | ess, although this latter was refuted by M. Mndoza.

7. The "laid-of f" workers were asked to return when the cel ery was

ready to harvest. They were re-hired Decenber 11-15, 1975-
8. Al lay-offs in the past were for 1 or 2 weeks,- a rare 3 weeks, but no
testinony that any |ay-off had extended over a six week period except the
subj ect one.
9. Oh Cctober 30, 1975, one of the discharged workers, Dol ores Sanchez,
testified to a phone conversation wth Respondent wherein he stated the |ay-
off was due to the Uhion.
10. That after the lay-offs of CGctober 28, 1975, the renainder of the crew
wor ked approxi natel y 4 days a week, until celery harvest tine in Decenber
and that no others were hired; that at celery cutting tinme (the next crop),
the di scharged enpl oyees were re-hired and continued to work for Respondent
and up to the hearing date.
N
| SSUES GF LAW

1. Wether the statenent made by Respondent concerning Uhi on m numum pay,
the day before 'the el ection constituted an unfair |abor practice.
2. Wether the tenporary lay-off of approxinately six weeks of 5
enpl oyees named in the conplaint was an unfair |abor practice.
IV
CONCLUSI ONS CF LAW

| . Labor Gode Section 1152 gives to agricultural enpl oyees the conpl ete
right to formor join a union of their ow choosing and to engage in
activities for nutual aid and protection.

4
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2. Section 1153 (a) guarantees those rights by
unequi vocal |y forbi dding an enpl oyer to interfere, coerce or restrain
enpl oyees fromsuch rights. The intent of the legislature is obvious and
the language is clear and unanbi guous. 3. The expressing of any
views...shall not constitute evidence of an unfair |abor practice if such
expressi on contains no threat of reprisal or force, or promse of benefit.

Section 1155.

CPA N ON AND RECCMMENDATI ON

O Getober 8, 1975 when Respondent nmade the statenent to pay
union scale or "whatever the other ranchers paid,” an attenpt was nade by
himat that nonent to di scourage Lhion activity. The statenent was nade on
the eve of the representative election. A though he has the constitutional
right to free speech, and the Labor Code makes no effort to inhibit views
and opi nions the statement was a promse of a benefit as prohibited in
Section 1155.

Q taken singularly with Section 1153 (a) it was nmade to
"interfere wth." Areward nay be as coercive as sone punitive or fearful
stimul us.

Gounsel for Respondent argues that it could not have been
coercive because it had no effect on the outconme of the election. he nmay
not look at the success or failure of an alleged coercive act to determne
if infact it was coercive. Anore rational criterion would be its apparent
intent.

The Respondent has coomtted an unfair |abor act within the

neani ng of Labor CGode Sections 1152, 1153 (a) and 1155.
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Inregard to the lay-of f of Socorro Gonzal es, Dol ores Sanchez,
A berto Gomez and Jesus Rodriguez the evidence is not clear-cut. The
Respondent had "l ai d-of f" enpl oyees and al nost all of these, at sone tine or
other, have had thier periods of unenpl oynent, although never for six weeks.
In viewof the fact the renai nder of the crew worked "short weeks" (4 day
weeks) and the additional factor he re-hired themfor celery (albiet after
the charges had been filed and served) that there is not sufficient
"preponderance of the evidence: to find Respondent coomtted a second unfair

| abor - practi ce.

RECOMMENDATI ON

It is recoomended that an Order issue fromthe Agricultural Labor
Rel ations Board requiring the foll ow ng:
1. That Respondent post a notice in Spanish and English in a
conspi ci ous place on the premses that he will not interfere in any formor
nmanner with union activities and all enpl oyees are free to engage i n | awf ul

union activities.

2. That Respondent pay to the Unhited FarmWrkers, AFL-AQ San
Ysidro Local the sumof Two-Hundred and Fifty Dollars ($250.00) as and for
fees, costs and expenses incurred by the UFWin this case.

3. That Respondent pay to the Agricultural Labor Rel ations
Board to conpensate for costs of suit including wtness fees, recorder's
fees, transcripts, salaries, travel expenses, roomrental, personnel
perdiem but not to exceed the sumof Cne- Thousand Dol |l ars ($1, 000. 00).

6
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4. Respondent nay have six (6) nonths fromthe date of

acceptance of this recomendation by the Board to pay the suns in paragraphs

2&3 -

5. Exhibits are attached hereto.

DCated February 22, 1977

—_— L ) / "
ﬁ{ﬁ:-.-’-'l ﬁZJf{_-;/é?x[ff‘rﬁ

FRANK M (ARU A
Admni strative Law Judge
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EXH BI TS

General ounsel .

Formal Pl eadi ngs

1A Gonplaint & Notice
1B Notice of Hearing
1C Answer
1D Charge

books, payrol |

It was stipul ated between the parties the Respondent’'s tine

t he neani ng of the Evi dence Code.

Respondent .

1.

2
3
4.
5

Itemzation of field boxes of cucunbers.

. A graph of cucunber producti on.

. Absentisumrecord of 3 enpl oyees.

Pay record August 15 - Novenber 20, 1975
Pay record Decenber 11, 1975 - Septenber 1976.

records and pack-out slips were business records wthin
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