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Thi s deci sion has been del egated to a three- nenber
panel . Labor Gode Section 1146.
A representation election was held at John H nore

Gonpany on Novenber 21, 1975, wth the followng results:

UPW. . .. ..o 49
NoLhion.................ooout 28
Challenged Ballots . . . . . .. .. 6

The enployer filed tinely objections to the election
pursuant to Labor Code Section 1156. 3 (c) and 8 Cal. Admn. Code
Section 20365 (1975).

O April 27, 1977, this case was submtted for decision to
| nvestigative Hearing Examner, Vincent A Harrington, Jr., on the
basis of a stipulated record. Having reviewed the entire record,
we accept the report of the investigative hearing examner to the
extent consistent with this opinion.

Whet her the enpl oyer was at 50% of peak enpl oyment during
the payroll period imediately preceding the filing of the petition
for certification as required by Section 1156.4 of the Act is the

sole issue to be resolved in the instant case.



The conpany contends that since it had not yet reached its
peak enpl oynent | evel during the 1975 cal endar year at the tine the
petition for certification was filed, the past year's (1974) peak
enpl oynent figures should be used to determne if the petition was
tinely filed. The hearing examner reasoned, however, that at the
tine of the admnistrative proceeding in April 1977, the enpl oyer
was aware of whether its projected peak for 1975 had, in fact,
occurred. Hence, it was incunbent upon the enpl oyer to offer
evi dence consi sting of the actual peak enpl oynent figures for 1975.
The enpl oyer's failure to docunent its contention pronpted the
hearing examner's recommendati ons of dismssal of the enpl oyer's
obj ections and certification of the UFWas bargai ning agent for the
conpany' s agricul tural enpl oyees in the Inperial Valley.

Thi s hi ndsi ght approach to peak determnation is
appropriate in this case in which the el ection was held prior to the
shut down of operations and subsequent reorganization of this agency.
To further delay certification of the results of an el ection held
nearly two years ago and to require rehearing on the issue of peak
enpl oynent woul d be, in our view unproductive. VW are constrained to
regard the conpany's failure to substantiate its contention in
reference to future peak as denonstrative of its inability to do so.

Therefore, we hold that the petition for certification at
issue inthis case was tinely filed pursuant to Labor Code Section
1156.4. V& hereby certify the Lhited FarmVWrkers of America, AFL-

AdQ as the bargaining representative for all
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agricultural enpl oyees of John H nore Gonpany in the Inperial
Val | ey.
Dated: August 5, 1977

R GHARD JGHNSEN JR. , Menber

RONALD L. RU Z, Menber

RCBERT B. HJUTGH NSON Mentber
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Enpl oyer
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and
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CF AMERI CA, AFL-A Q

Petitioner.

e N N N N N N N N N N N

Thomas A. Nassif, of
Byrd, Sturdevant, Nassif & Pinney
for the Enployer;

Tom Dal zel | and Lydia Villarreal,
for the petitioner, the United
Farm Wrkers of America, AFL-C O

DEQ S AN
VINCENT A HARRINGTAN JR, Investigative Hearing
Examner: This case was heard by me in Braw ey, California on
April 21, 1977. The hearing was held pursuant to a Notice of
I nvestigative Hearing dated March 14, 1977 in which the executive

secretary specified the issues to be heard as fol | ows:

(1) Wether enployer was at 50 percent of peak
enpl oyment during the payroll period imediately preceding the
filing of the petition.

(2) Wether those enpl oyees chal l enged at the pre-
el ection conference were properly included in the bargaining unit
as agricultural enployees of the enployer for the purposes of
determning peak.

Al'l parties were represented by counsel and were given a
full opportunity to participate in the hearing. Followng a brief
adj ournnent, the case was submtted for decision on the



basis of stipulated facts and exhibits. The parties agreed
that issue number 2, supra., should be answered in the negative,
and that those enpl oyees were not reflected in the exhibit
containing the enploynment figures for the pay periods i mediately
preceding the filing of the petition for certification. (Jt. X2)
Both parties filed briefs regarding the resolution of
the remaining issue in view of the stipulated record.
Upon ny consi deration of the stipulated record and the
briefs of both parties, it is ny recommendation that the
enpl oyer' s peak objection be di sm ssed.

Throughout this proceeding the enployer has clained that
its peak enpl oyment occurred in the period Novenber 3 though
Novenber 16, 1974. However, as the UFWpoints out in its brief,
Section 1156.4 of the Act speaks in ternms of peak enployment in
the cal endar year in which the certification petitionis filed.

In Ranch No. 1, Inc., 2 ALRB No. 37, n. 6 (1976), the Board

stated that statistics regarding enploynent in the prior season

become rel evant only where it is clained that the enployer is not
yet at peak in the calendar year in which the petitionis filed.?

A though the enpl oyer clains in

YAl t hough the regulation %overning the enployer's statement of
ﬁeak_enploynEnt ineffect at the time of the filing of the petition
erein was |ess clear than it n1%Pt have been [conmpare 8 Cal. Admn.
Code § 20310%d 3)(1975) with 8 Cal. Admn. Code 8§ 20310( a) ( 6)
et seg. (1976) ], the specific statutory reference to "current
cal endar year" controlled any anbiguity which nay have existed on
the face of the regulation
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its brief that this is a case of future peak, ny review of the Board
exhi bits does not disclose that the enpl oyer has expressly nade this
claimin any docunent previously filed wth the Board. The UFWurges
that since there has never been affirnative evidence of a future peak
claim the 1974 figures are inadmssible or irrelevant to a 1975
election. Wiile | aminclined to agree that the union is correct in
this claim it is nonethel ess true that the 1974 figures survived a
prelimnary hearing before forner Board Menber G odin and a further
screening at the tine the case was set for hearing. | feel conpelled
therefore to | eave open the possibility that at the tine of the
hearing the record could be read to include a claimof future peak.
What ever the nerits of that position, however, it is clear that when
the hearing began in April, 1977, the 1974 figures had becone
irrelevant. At that tine the enpl oyer coul d show by its own records

that the peak which it was predicting would occur at sone tine after

the filing of the petition in Novenber, 1975, did in fact occur.

It is the enployer's failure to introduce any such evi dence

whi ch | eads to ny recommendati on. ?

- Z(n May 13, 1977, the enployer filed wth the Board a docunent
entitled " | oyer's Suppl enent to Post-Hearing Brief” in which it
clains that the record reflects that the union stipulated that the
Noventer, 1974 figures were the figures to be utilized in determning
whet her the enpl oyer was at peak in 1975; that the record reflects
that the enpl oyer has cl ai ned an i ssue of future peak whi ch in any
event nakes the 1974 figures relevant; that the havi ng so
stipulated, is barred fromraising the question of rel evance.

(Footnote 2 continued on p. 4}
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RECOMMENDATI ON
| recommend that the enployer's peak objection be

dism ssed and that the United Farm Wrkers of Anmerica, AFL-C O be

certified as the collective bargaining representative of all of the

agricultural enployees of the enployer in Inperial County.

Dat ed: .ﬁﬁﬁﬂ'?gf/f??*
Sacranento, Galiforni a

WA A D

VI NCENT A, HARRI NGTQN, JR

(Foot note 2 conti nued)

The short resPonse_to the docunent is that as there was no agree-
nent that reply briefs would be permtted, it is not properly
before ne. Mre fundanental |y, however, the egﬁ!oyer_nlspercelves
the function of the stipulation nade herein. Is stipulation was
S|np!¥_an agreenent that if examned, the conpany records for the
speci fied period in Novenber 1974 woul d show the figures contai ned
injoint exhibit I (Jt. X 1L: The | egal significance or rel evance
of the facts were not the subject of the stipulation, nor, in ny
view, didthe fact of a stipulation operate to relieve the enpl oyer
frommaking its case in support of the objection. It had the
obligation to put into the record facts sufficient to establish a
rina facie case to set aside the election. This it failed to do
ere.
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