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Thi s deci sion has been del egated to a t hree-nenber panel .
Labor Code Section 1146.

h ctober 17, 1975, an election was held at C Mndavi &
Sons, d/b/a Charles Krug Wnery. The tally of ballots showed the

follow ng results:

W . 77
No Lhion ................. 35
Void ............. ... .. 2
Chal lenged Bal lots........ 6

The enpl oyer filed tinely objections, of which the executive secretary
dismssed 24. A hearing was hel d on the renai ni ng ni ne obj ections, and
the hearing officer issued a report recormendi ng that the el ecti on be
uphel d. Both parties filed tinely exceptions to the report,? as well as
argunents in support of pre-trial notions.

W affirmthe hearing officer's denial of pre-trial notions.
It iswthinthe hearing officer's discretion to grant notions to
sequest er w tnesses, and we w |l uphol d the denial of such notions

where, as here, no prejudicial effect has been shown.

Y The enpl oyer filed 318 exceptions for this sinple, four-issue case.



V¢ accept the hearing officer's recormendati on and uphol d t he
el ection.

. Notice of Hection

The enpl oyer contends that the notice of the el ection was
I nadequat e for the enpl oyees to hear of the electionintine to vote
and for the enpl oyer to conduct a no uni on canpai gn.

The high voter turnout, coupled wth no evidence of voters
di senfranchi sed due to | ack of notice, establishes that enpl oyees had
adequat e notice of the election.

The enployer's contention that it recei ved i nadequate notice is
simlarly wthout nerit. The evidence establishes that the enpl oyer had
actual notice a full seven days before the el ection, having been served
wth a petition for certification on Gtober 10, 1975. This al one
constitutes sufficient notice under the Act. Kawano Farns, 3 ALRB No. 25
(1977).

The enpl oyer clains that it was prejudiced by the statenents of
Board agents between ctober 10 and 14, 1975. These statenents nay have
created a doubt as to whether a petition had, in fact, been filed.
However, this evidence was introduced at the hearing in the form of
uncor r obor at ed hearsay, which is insufficient to support a finding.
Patterson Farns, 2 ALRB No. 59 (1976). Wile an el ecti on nust be conducted

w thin seven days after the filing of a petition, this does not guarantee
that the parties will have seven days in which to canpai gn. Furthernore,
we note that the enpl oyer had been canpai gning at |east two nonths prior

tothe election. In addition, the enpl oyer secured a tenporary restrain-

ing order against the holding of the election, apparently believing
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that this woul d ensure that the el ection would not be held as schedul ed. The
Board held the el ection at 4:00 on Qctober 17, 1975, one hour after the
tenporary restraining order was lifted. Any detrinent to the enpl oyer's |ast-
mnute canpai gn was caused by its error in judgnent, rather than | ack of notice
fromthe Board.

1. Portuguese Ballots

The enpl oyer asserts that the el ecti on shoul d be overturned because
the Board did not furnish Portuguese ballots. V& dismss the objections to the
Board' s failure to provide ballots printed i n Portuguese because there was no
evi dence that this omssion caused the di senfranchi senent of voters.

I1l. Uhion Threats and | nti mdati ons

The enpl oyer alleges that the pre-el ection conduct of Pedro Tell ez was
threatening and intimdatory toward ot her enpl oyees. The grounds for this
contention are (1) Tellez's statenents that workers woul d be "chingada" if they
did not support the union and (2) Tellez's two pre-el ection encounters wth
Emlio Ibarra, a representative of the enpl oyer-sponsored California WWnegrowers
Associ ation. V& support the investigative hearing officer's finding that there
were no threats regardl ess of Tellez's agency stat us.

Further, although the hearing officer did not find it necessary to
determne Tellez's status as a union agent, we find that he was not a union
agent. A union organi zer told Krug enpl oyees to speak to Tellez if they wanted
to contact the union. This does not support a theory of agency, nor does the
fact that. Tellez appeared at the fields at |east once with a known uni on

organi zer. Tellez did not support the union earlier than six
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weeks prior to the election. Tellez did not support the union any pl ace
other than at Krug. Tellez did not work for the union, either wth or

w thout pay. Tellez's appointment as an el ection observer and his el ection
to the ranch conmttee two weeks after the el ection have no bearing on his
status as a union agent. Gonduct of a non-party is to be accorded | ess

weight than that of a party. Takara International, Inc., 3 ALRB No. 24

(2977).
This objection is di smssed.

V. Onion Hectioneering and Canpai gning at the Polls

The enpl oyer contends that the conduct of the union at the polls
warrants overturning the el ection. The investigative hearing officer has
found that these objections are wthout nerit. V& agree. Qur finding that
Tel | ez was not a union agent further bol sters this concl usi on.

VW affirmthe hearing officer's finding that when the
election at Krugis viewed inits entirety, there was an at nosphere
conduci ve to free choice and full participation. Both of the enpl oyer's
objections relating to union canpai gning and el ectioneering at the polls
are di smssed.

Goncl usi on

Havi ng found no conduct which warrants our setting aside this
el ection, we uphold the decision of the hearing officer. The Lhited Farm
Wrkers of Anerica, AFL-AQ is certified as the bargai ning representative
for all agricultural enployees of C Mndavi & Sons, d/b/a Charles Krug
Whnery.

Cated: August 9, 1977

RONALD L. RUZ, Menber

RCBERT B. HUTCH NSON  Menber
3 ALRB NO 65 4,



MEMBER JCHNSEN, Qoncurri ng:

The nmaj ority opinion accepts the hearing officer's
concl usion that regard ess of Pedro Tell ez' agency status there were
no unlawful threats which affected the election. In light of that
conclusion, | find it unnecessary to address the issue of Tellez
agency rel ationship wth the union.

Dated: August 9, 1977

R GHARD JGHN\NSEN JR, Menber

3 ALRB Nb. 65



In the natter of:

C MDAV & SONS, d/b/a
GHARLES KRUG WNERY,

Enpl oyer,

NQ 75-RG44-S

and INTIAL DEO S ON

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petiti oner.

e N N N N N N N N N N N N N N

h ctober 17, 1975, a representation el ecti on was conduct ed
pursuant to Labor Gode Section 1156.3(a) anong all of the agricul tural
enpl oyees of C MDAV & SONS, d/b/a/ CHARLES KRUG WNERY (herei naft er
referred to as enployer). The election, held at the East End of Trubody
Lane, Yountville, resulted inthe followng tally: UW?77; No Labor
Qogani zation 35, Void 2; and. Uiresolved (hallenged Ballots 6. There were
determined to be 138 eligible voters. (ALRB Bxh. No. 6.) Y

The enployer tinely filed an objections petition on Cctober 21,
1975 pursuant to Labor Gode Section 1156.3(c) and 8 Cal Admn. Code
Section 20365.2 The Petition Setting Forth bjections To The H ection
set forth Thirty Three (33) objections.

¥ Aconplete list of exhibits is attached Exhibit A Note that ALRB
Exh. No. 6 was al so introduced as UWFWExh. No. 10.

Z A thetine the original objections were filed, regul ations i ssued
by the Board on August 28, 1975, were in effect. Subsequently, the Board
adopted new regul ati ons effective ctober 13, 1976. The latter are
hereinafter referred to as the "ol d' regulations, and the forner the "new
regul ati ons.



(ALRB Exh. No. 7.} Said objections were reviewed by the Executive Secretary
pursuant to 8 Cal Admn. (obde 20365 and vari ous obj ections were di smssed
whil e others were set for evidentiary hearing on Decenber 8, 1975 in &.
Helena, Galifornia.¥ For various reasons, the hearing did not conmence
unti| Novenber 15, 1976 in Napa, California.?

The hearing regarding enpl oyer's obj ections was hel d on Novenber 15,
16, 17, 18 and Decenber 8 and 9, 1976 pursuant to Section 20370 of the New
Regul ations. Pursuant to 20370(d) of the New Regul ations the entire hearing
was transcribed by tape recording.¥ The scope of the hearing, pursuant to
Section 20365(g) of the New Regul ations, was limted to those i ssues not
di smssed by the Executive Secretary in her reviewof the Case. (ALRB Exh.

No. 8) Those objections set for hearing were the fol | ow ng:

o

< (nly those objections heard or relevant to the hearing had herein
are discussed. For a conplete list of all enpl oyer objections, see ALRB
Exh. No. 7.

¥ The reasons need not be stated herein. Coviously, the denise of the

Board itself and its later refundi ng caused nost of the del ay.
¥ This was the first representati on hearing held pursuant to the new
regul ations. The regulations provide for the tape recording of the
proceedi ngs. After the first day of the hearing, | discovered that there
had been a nal function in the taping systemand that portions of the first
days proceedi ngs were unintelligible on the tapes. Those portions totally
or partially lost included: pretria notions by the enpl oyer, the testinony
of enployer's first wtness, Rennick J. Harris, and, the voir dire of the
Portuguese interpreter by the enpl oyer.

O the second day of the hearing, the parties were inforned of the
nal function and the fol |l ow ng procedure was fol | oned. —



5. The Board illegally, inproperly and erroneously failed
to give adequate notice of the election to the eligible
enpl oyees.

6. The Board illegally, inproperly and erroneously fail ed
to give adequate notice of the election to the Parties.

22. The Board illegally, inproperly and erroneously failed
toinformthe Enpl oyer that a petition had been filed in
this nmatter until Cctober 14, 1975, four days after filing,
despite repeated calls by the Enpl oyer's representative in
order to ascertain whether the petition had been filed, thus
substantially and naterially affecting the results of the

el ection and depriving the Enpl oyer of Due Process of the

| aw

29. The Board did not decide on the unit and tinme and pl ace
of the election in enough tine to properly informthe voters
as to the details of the el ection.

15. The petitioning Whion intimdated and threatened
eligible enpl oyees, coercing some of theminto voting for
the Uhion and/or not voting agai nst the Union.

16. The petitioning Lhion engaged in el ectioneering in the
imediate vicinity of the polls while eligible enpl oyees
were lining up to vote, thereby disrupting the |aboratory
conditions required for a free el ection and depriving said
enpl oyees of a fair and uncoerced secret ballot el ection.

19. UWhion adherents engaged in canpai gning activity in the
immedi ate vicinity of the polls while eligible

Frst, Rennick J. Harris testified again and the voir dire of the
Portuguese interpreter was conducted again. In regard to the pre-trial
enpl oyer notions, the hearing officer infornmed attorneys for the enpl oyer
that his ruling as to those notions renai ned, but to insure a conpl ete
record, enployer could file full briefs outlining all argurments they had
advanced in support of all pre-trial notions. Such a brief was filed by
enpl oyer on January 21, 1977. The UFWdeclined to file a response. (See
Exhibits B and C respectively.)

At this tine, the record appears conplete in all respects. Al
tapes have been preserved including those that are unintelligible in
(r:]ertai n areas. There were 19 ninety-mnute tapes used throughout the

earing.



enpl oyees were lining up to vote, thereby depriving said
enpl oyees of a fair and uncoerced secret ballot el ection.

20. The Board illegally, inproperly and erroneously fail ed
to have the Notice of Hectionin this matter printed in
Portuguese despite a request by the Enpl oyer to do so and an
assurance by the Agent that it could be done, thus
substantially and naterially affecting the results of the
el ection.
21. The Board illegally, inproperly and erroneously failed to
have the ballots inthe election inthis natter printed in
Port guguese despite a request by the Enpl oyer to do so, thus
substantially and naterially affecting the results of the
H ecti on.
In essence, objections heard at the hearing revol ved around four
areas of enployer conplaint. Frst, there was i nadequate notice to the
enpl oyer and enpl oyees that the el ecti on was going to be held (Enpl oyer
(phjections 5, 6, 22, and 29). Second, the el ection was preceeded by uni on
threats and intimdation that nade a free, uncoerced choice at the polls an
i mpossi bility (Ewpl oyer (pbjection 15). Third, the union el ectioneered and
canpai gned in the area of the polls (Ewl oyer (bjections 16 and 19).
Fourth, Portuguese enpl oyees were denied their statutory rights by the
failure of the Board to print either the Notice of Hection or ballots in

Port uguese. (Enpl oyer (bjections 20 and 21.)% For the reasons set forth

¥ It should be noted that each side filed post hearing briefs summarizing the facts

and | aw applicable to the present situation. The briefs were filed January 7, 1977.
Enpl oyer' s post hearing brief contains reference to certain issues whi ch were beyond
the scope of this hearing. Those issues , just as they were irrelevant to the hearing,
Wil not be decided inthis opinion. Inthis regard, see Footnote 14, infra. (The
briefs are nade a part of this opinion as Exhibits Dand E)



below | find that the objections are without nerit.

. THE ADEQUACY GF THE NOTI CE Gk THE BLECTI ON

d the nyriad of issues presented in six days of testinony, the
facts relating to the question of notice of election -- both to enpl oyer
and enpl oyees -- are relatively free fromdi spute, They reveal the
fol | ow ng.

A Petition for Certification (in English and Spani sh, ALRB Exh. No.
4} was filed wth the Board on Friday, ctober 10, 1975, at approxi nately
3:45 PM The UPWwas the organi zation seeking to represent the enpl oyees and
the petition was signed by Felix Gonzal es, the designated agent of the UFW
Prior tothe filing of the petition wth the Board, Betty Hopperstad
served the petition on the enpl oyer.”

O the sanme day, Rennick J. Harris, Chairnan of the Board of the
Cali fornia Wnegrowers Foundation and enpl oyed by Charles Krug to provide
| abor relations services to the conpany, received word that the Petition for
Certification had been served on the enpl oyer. Harris, who conducts | abor

canpai gns

T The parties stipulated that "if called to testify," Betty Hopperstad
woul d testify that on 10/ 10/ 75 she served a copy of the Petition for
Certification, UFWExh. No. 11, on Peter Mundavi. Wether Peter Mndavi was,
in fact, the person on whomit was served is open to debate. The testinony
of Rennick J. Harris indicated that Peter Mbndavi nmay not have been in town
during that period. | find the conflict to be irrelevant. There is no doubt
that a Petition for Certification was recei ved by Enpl oyer -- even if not by
Peter Mondavi. Enployer testinony indicates that fromthe 10th of Qctober
on they were furiously attenpting to determne if the Petition for
Chrtidfi cation received by the Gonpany had, in fact, been filed wth the
Boar d.



for the enpl oyer by expl ai ni ng and conpari ng conpany benefits wth those of
the union, imedi ately phoned Vésley J. Fastiff, attorney for the enpl oyer.
Harris testified that he was continually in touch wth Fastiff to
determne whether or not the petition which was served on the conpany had in
fact been filed wth the Board. Harris testified that he did not know from
the lawers whether the petition 'had been filed as of Tuesday, Cctober
14th. Felix Gnzal es testified, however, that on Gctober 11th he posted a
"Notice to All Enpl oyees of Mondavi C & Sons" on a door near the entrance
to enpl oyer's | abor canp. (UFWExh. No. 8.) The notice was posted in
Spani sh and English. Gonzal es had received the copies of the notice (UFW
Nb. 8) fromLiz Sullivan, the person to whomhe gave the Petition for
Certification for filing wth the Board. (Testinony of F. Gonzal es.)

The Board assi gned Guadal upe Perez as its agent to oversee the
election. Perez, afield agent for the ALRB, on contract fromthe
Department of Conservation, testified that he received the case Védnesday
norning, the 15th of ctober. Perez stated that he contacted the enpl oyer
and that enployer's attorney supplied the relevant payroll infornmation for
the determnation of eligible voters the sane day.

By the norning of the 15th of Gctober, Rennick Harris was engagi ng
in a canpaign to informthe enpl oyees of the nerits of conpany benefits
along wth infornati on regardi ng the upcomng el ecti on whose date had not

yet been set. Harris testified that



he had distributed a | eafl et (UFWExh. No. 1} informng them

of their right to a free el ection; and, warning themagai nst uni on abuses
and unfulfilled promses. The | eafl et was on enpl oyer stationary and was
distributed to about one half of the enpl oyer work force/ according to
Harris. Harris further testified that UPWExh. No. 1 may or nmay not have
been an exact copy of what was actually distributed, but that it was
simlar. The distribution of this |eaflet took place late in the afternoon
of ctober 15th as the enpl oyees | eft work.

The enpl oyer canpai gni ng conti nued on Cctober 16th wth the
distribution of a leaflet by Harris simlar to UPWExh. No. 2. Harris
testified that this reached as nany as forty nenbers of the enpl oyer work
force.

h the 16th of Cctober, two events occurred: |awers for the
enpl oyer went to the Superior Gourt during the day seeking an injunction to
halt the el ection, and a pre-el ection conference was held in the eveni ng.
Perez testified that he first schedul ed a pre-el ection conference for 2:30
PMon the 16th, but a failure to appear by enpl oyer | awers (who apparent!y
were in court seeking the injunction) forced the continuation of the
conference to 5:00 PMthe sane day. The conference, according to Perez,
finally began at 6:00 to 6:30 PM

Perez testified that by the tine the pre-election conference
started, he knew that the enployer |awers had successfully obtained a

Tenporary Restraining Oder to halt the el ection.



Nonet hel ess, Perez proceeded wth the pre-el ection conference. Al parties
were present and apparently all participated in the conference despite the
i ssuance of the TRO A the conference, Perez testified that he conpl et ed
the Drection and Notice of Hection (UFWExh. No. 9) by setting the

el ection for the follow ng day, from10-12 AMat the East End of Trubody
Lane, Yountvillle, Galifornia. Wether this notice was actual ly distri-
buted to the enpl oyees is unclear fromthe record, but it apparently was
not. (Testinony of R Harris.)

The norning of the 17th of Gctober, the day of the el ection,
Harris testified that he brought a sheriff to Peres to fornmally serve the
TROon himso that the el ection would not be held. Perez testified that
he was there to tell the enpl oyees that there would be no election. In
fact, no el ection was held during the scheduled 10 AMto 12 PMtine peri od
on the 17th.

Later in the day, however, events took another turn. Al parties
were in court -- including Harris, lawers for the enpl oyer, and | awers
for the Lhited FarmVrkers -- for further argunents on the Tenporary
Restraining Oder. A 3:00 PM the judge, according to undi sputed
testinony, lifted the TRO Perez testified that he received a call from
Marcuz Lopez, who was al so at the Gourthouse and al so associated wth the
Board, to proceed wth the election. A nost simultaneously, Harris
testified that at about 3:00 PMhe phoned the Ranch fromthe Gourthouse

and told agents of the enpl oyer that the el ection woul d proceed, that



observers shoul d be | ocated, and that the workers shoul d be held so
that they could vote in the el ection.

The el ecti on began, according to Perez, a little over one hour
later at about 4:05 PMat the place initially designated on the Notice of
Hection -- the East End of Trubody Lane, Yountville.

It may be inferred fromthe testinony of Harris that subsequent to
his phone call to the enpl oyer to hold the enpl oyees, that the enpl oyer
nade efforts to i nformthe enpl oyees of the newtine of the el ection.
Further, R chard Dom nguez, a union organizer, testified that he drove up
to the election site to informthe enpl oyees of the tine of the el ection
He was not sure how nany of the workers he actually notified. In any
case, when the tally was conpl ete 85.5%of the eligible voters cast a
ballot. Each party had three observers who viewed the el ection as is
indi cated by the Tally of Ballots (ALRB No. 6).¥

Enpl oyer argues that the el ection procedures -- fromthe filing of
the Petition for Certification to the casting of the first ballot -- were
riddled wth such confusion that both enpl oyer and enpl oyees suffered from
| ack of adequate notice requiring that the election be set aside. O the
face of it, there is, indeed, confusion. The Board did not officially
notify the enpl oyer of the filing of the petition until the 14th or 15th

of (ctober despite repeated calls fromenpl oyer |awers. Wy

¥ See Footnote 10, infra, re enpl oyer argunents regardi ng ni sconduct
in the choi ce of the observers.



the Board did not take pronpter action is not part of the record. Further,
the granting of the TROon the 16th of (ctober and the lifting of the TRO
on the 17th of Cctober created further confusion. The apparent conf usion,
however, is not the issue before ne. The issue is two pronged: (1) did the
enpl oyer have adequate notice of the election so that they could fully
informthe work force regarding their position in the upcomng el ection;
and (2) were the enpl oyees inforned of the election so that eligible
enpl oyees could, in fact, cast a ballot in the upcomng el ection? As to
each prong, the answer is that the notice was adequate. | start fromthe
premse that in the agricultural setting tine periods and notice
requi renents, because of the transitory nature of the work force, are short
in duration. Thus, Labor Code Section 1156.3 (a) provides:

Uoon recei pt of such a signed petition (for

certification) , the Board shall immedi ately

i nvestigate such petition, and, if it has reasonabl e

cause to believe that a bona fide question of

representati on exists, it shall direct a

representation el ection by secret ballot to be held,

upon due notice to all interested parties and wthin

a maxi numof seven (7) days _of the filing of the

petition. (Ephasis added. )
This seven day requirenent is shortened to a nere forty-eight (48) hours if
astrikeisin progress at the tine of the filing of the Petition for

Certification. 1156.3(a) , supra. The need for speed in the hol di ng of

agricultural elections is further nanifested in Board regul ations requiring
pronpt filing of information by enpl oyers [20310(a) of the New Regul at i ons]

and

10.



the provisions regarding Intervention (20325 of the New
Regul ati ons) .

As a corollary to the above, the Board in Samuel S. Vener

(1975) 1 ALRB 10 questioned the utility of the NNRB s "l aboratory

conditions" rule and wote:

The typical ly seasonal and often transitory nature
of that enpl oynent nakes repetition of the
experinent difficult, particularly if the harvest
season in which the original election was
conducted is over by the tine the electionis
reviewed. Setting an election aside in the
contest of agricultural enploynent thus carries

i npl i cati ons beyond those invol ved in the nornal
industrial situation. A 3.

It iswth these concepts in mnd that | find the foll ow ng:

The enpl oyees had adequat e notice of the el ection:

Despite the "confusion" regarding the 'tine and pl ace of the el ection
85.5% (118 of 138) eligible enpl oyees went to the polls. | note that
even if all the eligible enpl oyees who did not vote actually voted for
the enpl oyer the result of the el ection woul d have been no different.
ALBB decisions are replete wth factual settings where notice to the
enpl oyees was short, but the percentage of voter turn out and/or the
actual results of the election nandated a finding, that the enpl oyees
had adequate notice of the details of the el ection so they mght vote
for bargaining representative as intended by the Act. Thus, in Garl

Joseph Maggio Inc. (1975) 2 ALRB 9, where a | esser percentage of the

actual voters turned out than herein/ but the nathenati cs were

simlar, the Board wote: "we overrul e these objections sol ely

11.



because the votes of enpl oyees who coul d have voted had they been notified
woul d not have changed the results of the election.”" At page 2. |n Mggio
the facts were nore aggravated than the case at bar -- a | esser percentage
of the eligible enpl oyees voted and sone of the work force had al ready | eft
by the tine. of the election. In Mwggio, as in the case at bar, the tine

for notice of the election was short, a nere 2 and 1/2 hours. See al so: Vést

Foods, Inc. (1975) 1 ALRB 12, where the fact that 184 of 203 eligible

persons voted indicated that the "el ection was noticed by a substanti al
nunber of enpl oyees. V¢ find that. the question of adequacy of notice does
not, in the circunstances before us, warrant a setting aside of the

election.” At page 4; Yamano Bros. (1975) 1 ALRB 9, where the el ecti on was

first noticed | ess than 24 hours after the pre-el ecti on conference. S nce
virtually all the eligible voters voted there was no problemin regard to

the notice; and, Yanada Bros. (1975) 1 ALRB 13, where despite the fact that

there was no notice until mnutes before the polls opened, 93 out of the 100
eligible voters voted indicating adequate notice to the enpl oyees regardi ng

the tine and pl ace of the election. . Fnally, RT Englund Go. (1975) 2 ALRB

23, where because of the high percentage of the vote and the fact that even
if all the eligibles who did not vote voted agai nst the union, the result
woul d have been the sane, the el ection was uphel d.

Thus, the fact that Perez held the election just a little over one hour

after the lifting of the TROand the fact that the

12.



Notice of Hection did not state the tine of the el ection and
was probabl y never handed out does not warrant setting aside the el ection.
The high voter turn out and the inpossibility of changing the result of the
el ection given the actual vote nandate the finding that the enpl oyees had
adequat e notice of the occurence of the election.

In their questioning of Board Agent Perez, and again in their brief,
enpl oyer inplies that there may have been nore eligi bl e enpl oyees who coul d
have voted even though they were not on the nost recent payroll |ist {UFW
Exh. No. 7). These "other” enpl oyees, they conclude, woul d have changed the
per cent age of those who voted, and, if their nunbers be significantly Iarge,
mght have changed the result of the election. Agent Perez testified that
he agreed that .the nost recent payroll |ist does not necessarily include
all of the possible eligible voters, but stated that in this case he knew of
no other eligible voters who did not appear on the list. |f there be such
"other" eligible voters and if notice to themwas inadequate, the enpl oyer
has the burden to so show As the Board succinctly noted in

Jack or Marion Radovich (1975) 2 ALRB 12:

Wen det er m ni ng whet her enpl oyees recei ved
adequat e notice of an election, the Board

| ooks not nerely at the anount of | apsed
tine between the notice of el ection and

el ection, but also on what effect, if any,
the tine | apse had on the voters. Hence,
to prove its claim the enpl oyer woul d have
had to produce evi dence that sone enpl oyees,
who ot herwi se mght haye voted, did not do so
because they did not receive notice of the
el ection. (Ewhasis added, at page 11.)

13.



The enpl oyer herein has not net his burden. They have produced
absol utely no evidence that there were "other" eligible voters
ot her than those on UFWNb. 7 who woul d have changed t he percen-

tage and/or the outcone of the el ection.
In LUette Farns (1975) 2 ALRB 49, the Board wote:

V¢ are coomtted to the principle that every effort

shoul d be nade to notify eligi bl e enpl oyees of an

el ection and give theman opportunity to vote. However,

we note that the requirenent of the ALRA that an el ection

be held wthin 7 days of the filing of a petition conbi nes

wth rapid turnover in the work force characteristic of much

of California agriculture to create peculiar difficulties in

provi di ng such notice. The burden of confronting these
difficulties falls inthe first instance on the Regional DO rector
and Board agents in charge of the case, but particularly in
view of the tine constraints involved, the parties thenselves are
expected to participate in efforts to notify the enpl oyees. At 5.

Inthe election at enployer's ranch all the parties net their burden. Ren
Harris told the enpl oyer not to release the work force. URWorgani zer

R chard Domngues notified, the enpl oyees. Board Agent Perez noved quickly
to set up the election. BHghty-five and one-hal f percent turned out.

“"Their voice wll be respected.” Admral Packing Go. (1975) 1 ALRB 20 at

5.

The enpl oyer had sufficient tine in wiich to fully informthe work

force regarding their position in the upcomng el ection: Aside fromthe

guestion of whether the enpl oyees were inforned about the occurence of the
el ection, notice may still be inadequate if the enpl oyer is not given
sufficient tine to informthe enpl oyees about his position regarding the

el ection. Thus,

14.



notice is a two pronged concept. Yamano Bros., supra, at 4. | find that

the enpl oyer herein did have sufficient notice to, and did in fact,
i nformthe enpl oyees of his position regardi ng the upcomng el ecti on.

The evidence reflects, and | so find, that enpl oyer was highly
sensitive to the" need to informhi s enpl oyees about his position on
enpl oyer-enpl oyee relations. To this end, Rennick Harris of the
California Wnegrowers Foundation was specifically contracted to di scuss
and outline for the workers the various positions of the enployer. In
fact, during late August and early Septenber, well before the filing of
the Petition for Certification, the Galifornia Wnegrowers sent "no
union" canpaign literature to many wneries including enpl oyer's; (See
UFWnos. 4, 5and 6.) Wile it is true that these particular |leaflets
probabl y reached no nore than a snmal | percentage of those who actual |y
voted in the election (see testinmony of R Harris), the nailing does
refl ect enployer's desire to nake its el ection views known.

Further, during the organi zing of the UFWat enpl oyer's ranch,
Emlio Ibarra, another ON enpl oyee, spent tine at enpl oyer's ranch anong
the enpl oyees expl ai ning the conpany position to the workers. (See
testinmony of Emlio Ibarra.) Onh several occasions he testified that he
was at the work canp expl ai ning the conpany program

It istruethat Harris testified that an opti numcanpai gn

consisted of at least five days so that naxi numuse coul d
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be nmade of enpl oyer conputers in anal yzi ng what the conpany had given the
enpl oyee in the past and what he could expect in the future inrelation to
union statenments of benefits. Harris further testified that because of the
delay inlearning of the filing of the petition he could not use the
conputer printouts.

First, | donot find credible the notion that the enpl oyer was not or
coul d not have been aware of the filing of the petition until the Board finally
notified themon the 14th or 15th of Qctober. The testinony indicated that
Notice of the Filing was posted as early as Qctober 11, 1975. Further, Rennick
Harris knew of the service of the petition on the 10th of Gctober and a sinpl e
comuni cation to the agent of the UFW(whose nane and address and phone nunber
were on the Petition for Certification, ALRB No. 4) mght have confirned whet her
the petition was in fact filed wth the Board. Harris testified that despite
these signals that an el ection woul d be held wthin seven days, he did not start
his canpai gn wthout official notice fromthe Board because of the cost involved
and a fear of loss of credibility wth the workers if, in fact, the petition
were not filed. Wiile this reasoning is plausible, it does not negate the fact
that the events fromQtober 10th on shoul d have pl aced the enpl oyer on
constructive notice that an el ection was immnent and that his canpai gn anong
the workers shoul d begi n i nmedi at el y.

Second, even if the enpl oyer could not or shoul d not have known of the

filing of the petition and the i nmnence of the
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election until the 14th or 15th of Qctober, the facts indicate, and I
so find, that he did informthe enpl oyees of his position in regard to
the election. As indicated supra., on the 15th or 16th of GCctober
Rennick Harris prepared and had distributed two canpaign flyers which
were directly distributed to the enpl oyer work force for this el ection.
Harris testified that it was peak season, and since he waited till the
end of the work day to distribute the nmaterials he no doubt reached a
good portion of the work force. By his own testinony, he reached al nost
hal f of the work force.

The flyers thensel ves (UFWNbs. 1 and 2} expl ai ned nunerous aspects
of the ALRA concepts about contracts, and warnings regardi ng the uni on and
its conduct. Wile M. Harris and his agents woul d no doubt have preferred
todo nmore, | find that he and the enpl oyer did, in fact, provide the
enpl oyees wth their side of the story. Notice to the enpl oyer was, not in
this regard, deficient.

Ewployer in his brief cites Borgia Farns (1975 2 ALRB 32, to

support his position that he had insufficient notice to talk wth his
enpl oyees regarding the el ection. The case is not on point. In Borgia,
Board representations resulted in the enpl oyer having virtual ly no
communi cation wth his enpl oyees prior to the election. In Borgia, the
Board concl uded that the enpl oyees were only exposed to union literature
and therefore "deprived of the opportunity to weigh the alternatives open

to
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themand nake an i nforned choice.” At page 3.

Such is hardly the case herein. Enpl oyer had hired a speci al
person to handl e relations wth the enpl oyees. The QN had distributed
literature to the Krug ranch well before the election and al so for two
days directly preceeding it. ON had people in the work canp di scussi ng

the conpany programw th the enpl oyees. In Yamano Bros., supra, the

period for dissemnation of conpany literature was less than in the

instant action. In Vst Foods, Inc., it was virtually the sane. Both

Boar d deci si ons uphel d t he adequacy of notice in terns of enpl oyer contact
wth their enpl oyees. To be sure, the Board delay in actual |y notifying
enpl oyer about the filing of the petition and the confusi on surroundi ng
the TROwere unfortunate, but | cannot say that in |ight of everything

el se the enployer did to notify its enpl oyees of its position that they
deprived the enpl oyees of "the opportunity to weigh the alternatives open

to themand nake an i nforned choi ce.” Borgia, supra.

Therefore, | find the notice to be adequate in all
its aspects.?

1t should be pointed out that in regard to notice, the enployer raises

two additional issues. Frst, that the lack of notice outlined above, nade
it inpossible for the conpany to have sufficient tine to choose or instruct
their observers. Second, that the | ack of notice did not allow the conpany
to object to Pedro Tell ez as an observer for the Uhited Farnworkers of
Arerica. (See p. 44 and p. 49 of Ewployer's Post Hearing Brief, respec-
tively.)

FHrst, enployer correctly points out that neither side chose
observers at the pre-el ection conference held on Cctober 16th. —
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1. FA LURE TOPRO/DE BALLOTS | N PCRTUGESE AAD ANONTCE OF ELECTAON | N PARTUGLESE O D Nor
AFFECT THE FREE HO CGE (R QUTGOME F THE BLECTI ON

A FA LURE TO PROJM DE NOIT CE GF BECTI ON | N PCRTUALESE

dven ny conclusion in regard to the Notice of Hectionin|., supra and

given the state of facts regarding notice | nay easily dispose of the contention
that failure to provide Notice of Hection in' Portuguese naterially affected
the outcone of the el ection.

According to the testinony of R Harris, supra, there was no notice of election
that stated the 4:05 PMstarting tinme of the election in Spanish or in English.
The only Notice of Hection indicated in the record is that stating that the

el ection would be on the 17th of Cctober at 10. 00 AMwhi ch apparent|y was never
distributed to the enpl oyees. This is a case where/ despite the fact there was

no Notice of Hection in any | anguage,

P. 45 1. 11-13, Enployer's Post Hearing Brief. Thus, neither side had an
advantage in the early choi ce of observers. Enployer acted pronptly to secure
observers immedi ately upon notification of lifting of the TRO (See testinony
of R Harris.) Infact, Tony Araral testified for enpl oyer that he was asked to
be an observer 2-3 weeks prior to the election and that, in fact, he was
instructed as an observer just prior to the election. Atino Mariano Tavares,
anot her conpany observer, also testified that he was instructed regardi ng the
voting. Fnally, Qiadal upe Perez testified that he instructed all observers
regarding the conduct of the election. | find the record to be totally devoid
of any evidence to indicate that the short notice on which the el ecti on was hel d
in any way prejudiced any of the parties or in "any.... way affected the
outcone of the el ection because of inability to properly choose or instruct
obser vers.

Second, the argunment regarding Tellez is equally wthout nerit. The
entire thrust of enployer's case was that Tellez, acting as an agent of the
Lhi on, created such msconduct during and prior to the el ection that free choi ce
becane an inpossibility.
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| still find notice to be adequate as fully expounded in |., supra. S nce
the evidence indicated that there were only 7, and possi bly 8/ Portuguese
enpl oyees at the ranch of enpl oyer (see testinony of Tony Amaral ; Horiano
Tavares; and Lionel Tavares) it would be difficult to understand how
failure to provide Notice of Hection in Portuguese coul d have affected
this election when no notice of any kind still resulted in a voter turnout
of 85.5%

The absurdity of the situation is conpounded when it appears from
the record that at least four of the Portuguese enpl oyees actual |y knew of
the election/ i.e. Atino Tavares, Tony Anaral, Horiano Tavares and Li onel
Tavares (see respective testinony of each). As for the other three or four
Port uguese enpl oyees, enpl oyer has presented no evi dence to indicate that
they were unaware of the election. Even if they were, it is clear that

they woul d not have affected the outcone of the vote.

I'n other words, Pedro Tellez was a notorious union agent inpeding the free
election. |If this be the case (the agency of Tellez is discussed at
Footnote 12, infra.), the conpany was under a duty to challenge Tell ez as an
observer prior to the election. "Any party objecting to the observers

desi gnated by another party nust register the objection and the reasons
therefore wth the Board agent supervising the election prior to the
commencenent of the election. Failure to so register such objections wll
be constructed as a waiver of the right to contest the conduct or result of
the el ection on such ground.” Section 20350 (b) AQd Regulations. At the

el ection site, when all observers were known, no objection, was voiced wth
the Board Agent. In fact, no objection as to an observer was ever voi ced
wth the agent followng the election or in the (bjections F|ed by Enpl oyer
tothe Hection. See ALR3 Exh. No. 7. | find enpl oyer has wai ved hi s

obj ection. See al so 20350(b) of the Mew Regul ations. —>
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B.  FA LURE TO PROJ CE BALLOIS | N PCRTUGESE

The failure to provide ballots in Portuguese as well as Spanish, on its
face, poses a nore difficult question. The relevant portion of the ALRA
stat es:

The Board shall nake available at any el ection under this
chapter, ballots printed in English and Spani sh. The Board nay
al so nmake avail abl e at such el ection ballots printed i n any ot her
| anguage as nay be requested by an agricul tural enpl oyee eligible
to vote under this part. ALRA Section 1156.3(a). Enphasis added.

S nce the language of the Act is not nandatory in regard to ballots in

| anguages ot her than Spani sh and English, both the Qd and New

Regul ations spell out nore clearly what an enpl oyer nust do to obtain

bal I ots in another |anguage. The A d Regul ations provided in Section
20320 that such request shall be in witing and state the | anguages

requi red and the nunber of enpl oyees requiring each such | anguage.. .. such
request shall be filed no later than 24 hours prior to the schedul ed tine
of the election.” Smlarly, the New Regul ati ons provide that when the
enpl oyer submts his infornmation after filing and service of the Petition
for Certification he nust al so submt a statenent of |anguages he
requests other than Spani sh and Engli sh and the nunber of enpl oyees who

woul d need the ballot. (New Regul a-

| also find that even if the enpl oyer did not waive this
obj ection, that the record is devoid of any evidence to indicate that
Tel | ez' presence at the polls influenced the outcone of the el ection.
Enpl oyer engages i n much speculation in his Post Hearing Brief, but
presented no evidence at the hearing to substantiate his contention.
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tions, 20310(a)(8)). The New Regul ations further provide that requests by any
organi zation or enpl oyee for such foreign | anguage bal lots shall be in witing and
"where practicable, requests for additional foreign | anguages on the ballot wll be

granted.” (New Regul ations, Section 20320.)

The record herein indicates no witten request by enpl oyer for any such ot her
foregin language ballot. Wre | to apply the seemngly nandat ory | anguage of the
regul ati ons enpl oyer woul d wai ve his objection because of failure to conply wth the
regul ations. The policy of the act denands, however, that enpl oyees understand the
nature of their choice at the polls. Therefore, it appears to ne that if a request is
nade for other foreign | anguage ball ots, although not in witing, it should be granted
In the appropriate case, where practicabl e.

Evidence as to a request for foreign | anguage ballots herein, reflects the
follow ng! The testinony of Rennick Harris indicated that he requested approxi nately
25 Portuguese ballots fromBoard Agent Perez. According to Harris, Perez said this
woul d be no problem Perez does not contradict Harris and stated that he did consul t
wth a UFPWI awyer, Barbara Rnhine, about who spoke Spanish. Despite these di scussions
no Portuguese bal | ots were provi ded.

I find the failure to provide the ballots to have had no inpact on the

election at all. As indicated, supra, there were only 7 and possibly 8 Portuguese

enpl oyees. 0O these, at |east
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three indicated that they had no troubl e understanding the ballot. Atino
Tavares testified that he recogni zed the synbols on the ballots. Tony Anaral,
anot her Portuguese enpl oyee, was al so a conpany observer at the el ecti on. Because of
his status and because he said he coul d recogni ze 8 or 9 votes agai nst the uni on
because of the thinness of the ballot, it strains credibility to believe he did not
understand the ballot hinself. Horiano Tavares, another Portuguese enpl oyee, al so
said the ballot, and where to nark it, was clear. 0 the renai ni ng Portuguese
enpl oyees, the enpl oyer presented no evidence that any had troubl e understandi ng t he

bal | ot .

Epl oyer urges F bre Leat her Manufacturing Gorporation (1967) 167 NLRB

393 to support his theory that the | ack of Portuguese ballots herein prejudiced the

election. F bre Leather is clearly distinguishable. It was a case where the

el ection was cl ose and where there was a cl ear agreenent to provi de Portuguese

bal lots. Further, the | arge nunber of Portuguese enpl oyees in the unit nade it
apparent that they could have a significant inpact on the el ection. Those factors are
not present here. The Portuguese enpl oyees were snall in nunber and their vote coul d
have had no inpact on the election given the final tally.? Besides, as noted above,

there is

¥ Tployer argues in Footnote 51 of his Post Hearing Brief that the Portuguese
bal lots could, in fact, have influenced the outcone of the election. They reach this

conclusion by alleging that the eligibility list may be incorrect because of the
short—
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every reason to believe that they in fact understood well the ball ot

because of the insignias onit. See also: Qaft Minufacturing Go. (1958)

122 NNRB No. 44 and Palm ntai ner Gorp. (1957) 117 NNR3 No. 59. The

forner noting "nost significantly, there is no evi dence whatever of any
enpl oyee who has clained that his ballot, as narked, did not express his
true intent." At 436. Inthis case, | find no prejudice inthe failure to
provi de Portuguese ball ots.
1. THREATS, QCERA VE QONDUCT |N THE FRM GF A "PATTERN' CF
EQONOM C | NTI M DATI ON. AND THE QUESTI ON OF WHETHER THEY CREATED
" AN ATMOEPHERE | N WH CH BMPLOYEES WARE UNABLE. TO FREELY CHOCBE
A BARGAI N NG REPRESENTATI VE. "

A THE FACTUAL SETTING THE STATEMENTS G- PEDRO THLLEZ,
FELI X GCHALEZ, AND OTHERS

N ne enpl oyer witnesses testified regardi ng statenments nade
by a Pedro Tel l ez, who worked for enpl oyer since 1972 and was working at

the tine of the el ection (whether he was an agent of the UFWis consi dered
bel ow), and Felix Gonzal e2 whomit was stipul ated was an agent of the UFW
Sone of these enpl oyees testified regarding statenents nade by both, while

others testified to statenents nade by one or the other. QGher persons

noti ce and that when one adds the 18 persons who were known not to have
voted to the 8 Portuguese ballots, one ends up in a virtual tie.

Therefore, they conclude, the failure to print the ballot in Portuguese in
conjunction wth the lack of notice did effect the outcone of the

el ection.

Such a theory totally ignores the state of the evidence. Frst,
there is no evidence that any additional eligible voters, Qher than those
already on the list, existed. (See discussion pp. 11-12, supra.) Second,
the nunber of Portuguese voters was nore likely 7 and of those 7 at | east
three Portuguese clearly __
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testified to various other statenents and i ncidents by persons ot her than
Felix Gonzal ez and Pedro Tellez. Before | nay consider whether any of the
statenents anounted to threats or constituted a pattern of coercion
through economc intimdation, | nust first consider the record of the
statenent s t hensel ves,

(1) The statenents of Pedro Tellez: Atino Mariano Tavares, a

Port guese enpl oyee, testified that prior to the el ection Tellez variously
told himthat if he did not vote for the union he would be "laid off" or
that he woul d be "sent hone." He also stated that Tellez said if he voted
agai nst the union he would lose his job. He also indicated that Tellez
said he would go in the streets" if he did not vote for the union.

Tony Anaral, another Portuguese enpl oyee, related that Tell ez
never told himhe would be laid off, but that Tell ez used the word
"chi ngada" to describe what woul d happen to himif he voted agai nst the
union. If the union won, Anaral further related, Tellez said he woul d
be "chingada." Tellez also told himthe "Portuguese woul d be the first
to be chi ngada. "

Horiano Tavares also related being told by Tellez that if he
didn't vote for the union he would be "chingada.”" Horiano, also a
Port guese enpl oyee, related that these conversations took pl ace before and

after the el ection.

under st ood where to vote (see pp. 19-20, supra). Further, there is no
evidence at all to indicate confusion on the part of any Portuguese
vot er .
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The testinony of Lionel Tavarez, a fourth Portuguese wtness, was sonewhat

uncl ear but also related that he heard the "chi ngada" statenent nany tines

al t hough he never discussed wth Tellez what woul d happen if he voted

agai nst the union.

He heard the chingada statenents in the canp and in the field, but he could
not recall the specific tines.

A though the neani ng of "chingada” was varied at the hearing,
all the wtnesses seened to agree that it neant to be "put out on the
streets; to be laid off; or, tolose one's job." (See testinony of the
above Portuguese w t nesses.)

Emlio Ibarra, a Spani sh , speaki ng enpl oyee of the ON, testified
to having been in the presence of Tellez several tines while he (Ibarra)
was expl ai ning the conpany programto the workers. He related that once,
prior to the election, Tellez called himan S(B, a traitor, and a sellout.
He said that Tellez told the others not to listen to himand that after
Tellez left, other workers woul d express their fear of the union (these
| ater comments were never clarified on the record and who these workers
were, renmains unclear). Ilbarra finally related that after the el ection
(around Novenber 3, 1975) Tellez grabbed him called hin an S(B, a
not herfucker, and hit his arm

Tell ez, for his part, denied speaking to the Portuguese enpl oyees
prior to the election. He denied naking the statenents attributed to him
al though he did understand the word "chi ngada” to nean "get us out of a job

or goto hell." He also denied
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threatening or assaulting Emlio Ibarra after the el ection.

(2) The statenents of Felix onzal ez; onzal ez, an admtted uni on

organi zer, was al so known t hroughout enpl oyer's ranch as B Qubano.

Ismael M Apolinar, Qustavo Garcia, Jose Luis Aguilar, and Jose Sandoval
Lua (whose deposition is a part of this record) all testified to a neeting
they attended at the hone of N Adina Rodriguez and her husband. Wth the
six of thempresent, Felix Gonzal ez spoke, regarding the union, it was
approxi natel y one and one half nonths prior to the el ection. Wile the
testinony of each differs to some degree, the four wtnesses who testified
herein all gleaned the inpression fromFelix Gnzalez that if they signed
uni on aut hori zation cards they coul d receive "green cards" so they m ght
inthe country legally.

Qustavo Garcia and Jose Luis Aguilar also testified that Felix
Gnzalez told themat the neeting that if they did not sign authorization
cards and the union won "they coul d take our job, there would be no work"
and "if the union won, we woul d have no card and woul d be fired,"
respectively.

Fel ipe Mran, also stipulated to be a uni on organi zer, was al so
present at the neeting at N Adina Rodriguez's. He was all eged, by Jose
Luis Aguilar, to have nade promses of better treatnent and nore noney.

Felix Gonzal ez was al so all eged to have nmade pronmises of seniority

and better pay by Ismael M Apolinar (again at the
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sane neeting). Lionel Tavarss testified to promses of $4.00 to $4. 50/
hour by Felix Gonzal ez. Tony Anaral further said Felix Gnzal ez prom sed
higher pay in front of 30 enpl oyees prior to the el ection. Except for
comments at the Rodriguez honme about |osing their jobs, Felix Gonzal ez was
alleged to have nade few if any other, comments about | oss of work.

Fel ix Gonzal ez, stated that he, not Tellez, was responsible for
organi zi ng the Portuguese workers; that he only expl ai ned uni on benefits
and did not nake promses; that he expl ai ned howthe URWwoul d gi ve job
security and that wth a union, arbitrary firing would end. In regard to
the "green card" incident, he denied having promsed green cards, but
stated he told the workers at the Rodriguez hone that the union could
assist themin getting green cards by hel ping obtai n proof of enpl oynent
for inmgration.

(3) Gher statenents, runors and incidents: Tony Araral testified

that Jose Luis Aguilar had told himthat Mguel Gchoa Batista, a union
supporter and observer at the election, was after himwth a gun. S nce
this incident was not testified to by Aguilar hinself, its veracity is
doubtful and wll play no part in the analysis that follons. Smlarly,
conversations related by Emlio I barra about discussions wth Giadal upe
Mendoza (deceased at the tine of the hearing) about Mendoza's fear of the
union and threats by union people, and the reactions of others present at
the tine, since uncorroborated and not subject to cross examnation, wll

al so not be considered. See Footnote 11, infra.
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Fnally, Jose Luis Aguilar, Ismael M Apolinar, and Qustavo Garcia
also testified to rumors they heard wth regard to autonati c rai ses they
woul d receive if the union won. Qustavo Garcia also testified to runors
regarding | oss of work if one failed to vote for the union.

B. THE FACTUAL RECCRD DCES NOT SUPPCRT A FIND OF A LAXK CF

FREE GHO CE RESLLTI NG FROM THREATS AND A PATTERN G-
ECONCOM C | NT1 M DATI N

At the outset, it should be noted that nmuch of the factual setting
rel ates to what coul d be construed as questions of msrepresentations and
promses by the union. As such, they are partially beyond the scope of
this hearing. Enployer's objections 7, 8 and 11 were previously di smssed
by the Executive Secretary. Those objections related to the obtaining of
aut hori zation cards through sone of the all eged prom ses and
m srepresentati ons consi dered here. Those objections are not properly

before this hearing and wll not be considered here. See Interharvest,

Inc. 1 ARBN. 2, n. 1(1975). Rather, these factual allegations outlined

above are only considered as they relate to threats and contributing to a
"pattern" of economc intimdation resulting in lack of free choice in the
el ection.

Patterson Farns Inc. 2 ALRB No. 59 (1975).

FHrst, | find that the record is devoid of any physical threats to

enpl oyees or threats of inmminent physical danger.

Y The Quadal upe Mendoza incident nerits further discussion. |barra testified that
Mendoza told himthat he was afraid of physical violence fromthe union. Qhers in
the area were also —
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No Portuguese enpl oyees who rel ated the "chi ngada" statenents
felt it neant physical harm Thus, Atino Tavares specifically testified on
cross examnation that despite the "chi ngada" statenent he was never
"threatened" by Pedro Tellez. | infer that he neant this in the common sense
of the word, i.e. physical harm Further, Emlio Ibarra testified, after
review ng the payroll list, WFWNo. 1, that he could recall no person ot her
than Guadal upe Mendoza who conpl ained to himregarding union threats. The
only incident of physical harmrelated to Pedro Tellez and Emlio | barra.
Tellez denied the incident, but regardl ess, it occurred after the el ection.
I barra nade reference to ot her persons who were al |l egedly threatened by the
uni on, but when pressed further could recall none of the persons he spoke
W t h.

The state of the evidence herein need only breifly be conpared wth

cases such as: Poinsett Lunber and Manufacturing Go. (1956) 116 NLRB No. 251

at 1732 where enpl oyees were physically

alleged to have indicated fear of violence and beatings fromthe union.

Curing direct and cross examnation, Ibarra could not recall who el se
was present nor could he recall any nanes of persons who were physically
threatened by the union other than the Mendoza. In fact, he still could not
recall after refreshing his recollection wth the enpl oyer payroll list (UFW
Exh. No. 7} fromwhich the eligibility |ist was drawn.

S nce Mendoza and others did not testify about the alleged threats,
the testinony is hearsay in its purest sense. Mendoza’s unavail ability does
not renedy the problem S nce the testinony is uncorroborated it is not to
be relied upon in these proceedings. 8 Cal Admn. Gode 20370(c). At best

the statement of Mendoza and others is admssible as circunstanti al evi dence —»
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threatened and put in fear of inmmnent physical danger; and

S eak Huse Meat (0. (1973) 206 NLRB No. 3 at 28 where an enpl oyee was tol d

he woul d be killed if he voted agai nst the union/ a knife was brandi shed
and he was threatened again one week later. The enpl oyee testified that
because of the threats he did not. vote in the election. For a full

di scussion of these and other physical threat cases see Patterson Farns

Inc., supra, at 7-10. Wiile there are vague references to physical harmin
the record, I do not find substantial evidence that the enpl oyees feared
physical harmor that fear of physical harmpol luted the el ection so as to
destroy freedom of choice.

The real issue to be decided here is whether the statenents of Pedro

Tel | ez2? Fel i x Gnzal ez and others outlined above can be considered to be
threats -- even though they do not relate to actual physical harm-- or can

be consi dered to have

of the state of mnd of Ibarra hinself as a result of hearing the
statements. That is, they are admssible not for the truth of the matter,
but for a non-hearsay purpose. See CGal Evidence Gode Section 1200. Aside
fromthis specul ation and conjecture regardi ng Mendoza and others, little
of any other assaultive or threatening conduct is apparent fromthe record.

Z' '@ ven ny concl usion regarding the nature of the statenents nade by all
persons, including Pedro Tellez, | need not reach the issue of whether he
was in fact an agent of the union. As | indicate, infra, | do not believe
the statenents all eged to be nmade (chingada, etc.) warrant setting asi de
the election even if nade conpl etely by uni on organi zers.

The evidence in regard to ellez's agency is in trenmendous conflict.

Mbst enpl oyer witnesses testified that they felt he was an agent of the
union and that Felix Gnzalez told themif they had questions about the
union to ask Pedro Tellez. (See testinony of A Tavares, Tony Araral, F.
Tavares, L. Tavares.) — »
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anounted to a pervasive pattern of economc inti mdation thereby destroying
the possibility of freedon of choice.®

(1) Satenents about "chingada," "put on the street"” and "l ayof fs"

and simlar runors do not amount to threats or a pervasive pattern of

econom c 1 ntimdation.

In Patterson Farns Inc., supra, at page 9, the Board engaged in a

rat her exhaustive examnation of cases where uni on organi zers all egedly
tol d enpl oyees that if they did not vote for the union they woul d be | aid
off or out of work and where there were runors anong enpl oyees to the sane

effect. Thus, in Bancroft Manufacturing Go., Inc. 210 NLRB 90 (1974) an

organi zer told enpl oyees that if they did not vote for the union they woul d
be laid off. Qher enpl oyees testified to simlar runors anong the work
force. The Board noted that they doubted these coul d be construed as
threats since the union did not have the power to carry themout, and the

enpl oyees were capabl e of

Further, Tellez was an observer at the election. A so subsequent to the
el ection, Tellez was el ected vice president of the Ranch Cormtt ee.

Tellez testified that he did not pay dues to the union, did not
work for the union, and, in fact, only really got involved wth the union
eight days prior to the el ection. Both union organi zers testified that
they had little contact wth Tell ez and never asked himto work for the
union. (See testinony of R Dominguez and Felix Gonzal ez.)

Wil e not reaching the issue of his actual agency, | do find that
he was clearly associated wth the UAWby rmany of the workers at the Krug
ranch.

¥ The argunent infra assunes that many of the statenents regarding
"chingada," "put on the street,” "layoffs" and various promses of higher
wages, job security, and the like were actual ly
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eval uating themas nere canpai gn propaganda. S mlarly in Ro de Pro Uani um

Mnes, Inc. 120 NNRB No. 14 at 91, statenents were nade regardi ng enpl oyees

being out of work if the union won the election. The Board wote: "and as to
those statenents which were nade, even if nmade by union agents, [they] were
such that they contai ned neither assertion which the enpl oyees coul d not
eval uate nor threats wthin the union's power to carry out..." A 94.

In Patterson an enpl oyee and uni on supporter nade comments about | oss
of work and "death by starvation"” for non-support of the union in front of 10

to 15 persons. Aside fromciting the cases referred to supra, the Board al so

noted that the statenents did not di ssuade people fromgoing to the polls (99
out of 110 voted) and that the nunber of persons to whomthe comments were
directed was relatively snall. The Board al so noted that the comments

regarding | oss of work mght not be threats at all but

nade. dven ny opi nion bel ow | need not engage in a | ong di scussion
of the credibility of each w tness.

| do find, however, that, while not as pervasive as enpl oyer
W tnesses woul d have it, such statenents were in fact nade. To be sure, each
side has its reasons to be doubted. Emlio Ibarra worked for the O¥. Two
enpl oyer witnesses, A Tavares and Tony Amaral were observers at the
election. F. Tavares and L. Tavares are related to A Tavares. F. onzal ez
and R Domnguez were actually enpl oyed by the union, and, it is clear to ne
that Pedro Tellez was seen by nany enpl oyees as being associated wth the
uni on.

Nonet hel ess, Pedro Tel l ex did corroborate the enpl oyer w tnesses
neani ng of the term"chingada." Further, some of F. Gonzal ez' s testinony
regarding the neeting at N Adina Rodriguez's house tended to corroborate the
enpl oyer version. n the other hand, | find incredi bl e enpl oyer testinony
that Tell ez nade the —
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rather reference to the fact that the union would attenpt to negotiate
Lhion Security dauses inits contract wth the enpl oyer -- a
permssi bl e clause wthin 1153 (c) of the Act.

The Patterson analysis is applicable to the facts herein. First/
the statenents nade by Tell ez and Gonzal ez were not within the union's
power to carry out. Accord: "The statenent is not a threat because the

union cannot |ower wages if it |oses an election.” Radovich, supra, at 3.

Second, the enpl oyees coul d anal yze themas nere canpai gn
propaganda. In fact, the second enpl oyer |eaflet distributed the day
before the election indicated to the enpl oyees that the union "coul d not
assure their job." (See last Q and A of WIFWExh. No. 2. Wiile it does
not say the union can't fire, it does inply that the enpl oyer not the
uni on has control over jobs.)

Third/ the comments about | oss of jobs by Tellez were apparently
directed to the Portuguese only, who nunbered seven or eight at the ranch.
Thus Altino Tavares said that Tell ez nade the corments to hi mwhile he was
alone. Tony Anaral said that Tellez said the Portuguese enpl oyees woul d
be the first to be chingada, and Horiano Tavares sai d the chi ngada

comment s

chingada statenent 200 tines prior to the election. It also appears to ne
that they were nade in a generally limted setting to the Portuguese

enpl oyees (chingada) and at the hone of N Adina Rodriguez (promses). |
find the "runor” testinony to be of little val ue.

In conclusion, | believe that the statenents were probably nade
although | do not believe themto be as pervasive as was testified to by
enpl oyer witnesses. Even if they were as pervasive as enpl oyer w tnesses
woul d have it, ny anal ysis bel ow indi cates they shoul d not be grounds to
set aside the el ection.
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were nmade to the Portuguese enpl oyees.

Inthis regard, it is interesting to note that nost of the testinony
regarding being laid off and | oss of jobs came fromthe Portuguese speaking
wtnesses only. Aside fromthe "runor" testinony on the part of the Spani sh
speaki ng w tnesses —Qustavo Garcia, Ismael M Apolina and Jose Luis Aguil ar
—they testified that only on one occasion were they directly told they
mght |ose their jobs. They were told this by Felix Gonzal ez at the hone of
N Adina Rodriguez one and one half nonths prior to the election wth only
Si X persons present. Mst of the Portuguese wtnesses testified that Felix
Gonzal ez never told themthey would be laid off, lose their jobs, or be
"chingada,” if the union won. None of the Spani sh speaki ng w t nesses sai d
that Pedro Tellez directed loss of job or layoff statenents at them The
inference to be drawn is that the conments about | oss of jobs, layoffs, in
the streets and chingada were prinarily between Pedro Tell ez and the
Por t uguese enpl oyees.

Fourth, the comments nay, as in Patterson, be construed to be
references to the negotiation of Uhion Security d ause.

Fifth, and finally, it did not dissuade enpl oyee participation in
the election. Eghty-five and one half percent of the eligible enpl oyees
voted in the election. O these, two of the Portuguese who al |l egedly bore
the brunt of the "threats" actual |y served as conpany observers. (See Tally
of Ballots, ALRB 6.)

Therefore, | do not find that the statements and runors regardi ng

"chingada," "loss of work," "layoff," and "out
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inthe streets" "created a general atnosphere of confusion and fear of

reprisal." Patterson, at 10-11.

(2) The pre-el ection encounter between Emlio Ibarra and Pedro Tel | ez:

Mirtually all of the testinony regarding Pedro Tel l ez revol ved around the
statenents considered in (1), supra. ne Tellez encounter nerits separate
di scussion —the encounters wth Emlio Ibarra. As noted above, lbarra and Tel |l ez
—by the testinony of Ibarra —engaged in an intense pre-el ection encounter at the
work canp. Ibarra clained that Tellez called hima traitor, an SaB and tol d
others not tolisten to him

Tell ez testified that he encountered Ibarra on two separate occasi ons
prior to the election. The first encounter was approxinately eight days prior to
the el ection and the second approxi nately three days prior to the election.
the first occasion, Tellez was acconpani ed by union organi zer R chard Dom ngues.
Ibarra was there with other persons supporting the conpany incl udi ng a Raphael
Rodriguez. Both sides addressed the workers and at one poi nt an argurent between
the two sides ensued. (The record is not altogether clear but it appears that it
i nvol ved a question, of union wonen "selling love" to gain support.) A this
first encounter, according to Tellez, words were al so exchanged between | barra and
Dom nguez.

Tel | ez described the second pre-el ection encounter wth Ibarra as
invol ving a di spute over whether the ON fol l owed through on their promses to the

workers. | n each case, Tellez
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denied the words attributed to himby Ibarra. He al so denied telling workers
not to speak to | barra.
Even if the Ibarra account of .the exchange is accurate it is

certainly no nore aggravated than the factual setting of Tanmooka Bros. (1975) 2

ALRB No. 52. Therein, prior to an election, a Teanster organi zer approached a
uni on organi zer addressi ng sone workers. The Teanster organi zer grabbed the
UFWl eaflet and threwit in a snall canpfire. He told the workers that the UFW
got support fromEurope or Asia;, that UFWsupporters craw on their bellies to
get jobs; and, that if Christ returned, the UFWwould be the first to crucify
him The Board held this to be "obvious canpai gn propaganda, clearly

recogni zabl e as such by the enpl oyees.” At 7, citing Merk and Go. 104 NLRB 124
(1953).

| find that the Ibarra-Tell ez exchange as described by |Ifaarra (of
course, as an agent of the ON his testinony is just as suspect as that of
Tel | ez who was associ ated with the union in many enpl oyees® ninds) was clearly
an exchange in the mdd e of a heated organi zing effort at enpl oyer's ranch and
was clearly recogni zabl e as such. Wile | agree that such conduct as descri bed

by Ibarra "has no. place in a representation el ection" (Tanooka Bros., supra,

at 7), | donot findthat it was of such a nature to influence the outcone of
the el ection or to keep persons away fromthe polls. It is difficult to
I magi ne any el ection canpaign that is truly adversarial in nature not becom ng

heat ed, intense, and beyond the bounds of that which
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woul d be ideal. Apparently, the canpaign at Krug was
no different.

(3) "Promses" of higher wages, seniority, guaranteed

enpl oynent and the "green card" incident: It should be re-

enphasi zed that the question of promses and m srepresentation
(if they be such) are only considered herein to determne if
they contributed to a "pattern of economc intimdation”
interfering wth freedomof choice inthis election. | amnot
I ndependent|y considering grounds for overturning the
el ection that have al ready been di smssed by the Executive
Secretary. ¥

Mbst of the promses herein were all eged to have
been made by Felix Gonzal ez or Felipe Mran at the neeting
at N Adina Rodriguez' s house. Additionally, Gonzal ez
was al |l eged to have nade prom ses regardi ng wages and wor k
security to Lionel Tavares and Tony Amaral. F nally,
there was testinony fromenpl oyer w tnesses regardi ng
runors around the ranch, prior to the el ection, regardi ng

prom ses of hi gher wages, job security, etc.

™ Several enployer argurents in their post hearing brief
appear to be beyond the scope of the hearing itself. e
which | believe is arguabl e beyond the scope of the hearing,
but which | have al ready considered on the nerits, is the
guestion of the selection of observers and Pedro Tell ez as an
observer. Another issue that | find beyond the scope of this
hearing is the question of whether or not racial appeal s
affected the outcone of the election. The first tine such an
argunent was nade was in the enpl oyer brief at page 81.
course, the union had no notice of such an argunent and did
not respond inits own brief. Even so, aside fromthe fact
that the evidence reflects sone tension between Portuguese and
Spani sh workers, it certainly does not reflect aracially
based canpai gn by either side.
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To be sure, these comments do not amount to threats. In Radovich,
supra, where the union clained, according to enpl oyer testinony, that wages
woul d drop to $1.45/hour if they lost the el ection, the Board noted that
the "statenment was not a threat because the union cannot |ower wages if it
| oses an election.™ A 3. Sotoo, a union victory at Krug coul d not
result in any unilateral action by the UFWin regard to wages or job
security.

It appears to ne that the alleged statenments do not even anount to

msrepresentations. | find, as in Dessert Seed (. (1975) 2 ALRB 53 t hat

"during el ection canpaigns, a union naturally attenpts to convince the
workers that it wll bargain for desirable benefits on their behalf if it

wns the el ection. Such statenments are only promses of what the union wl |

attenpt to acconplish in the future and do not constitute m srepresen-

tations ." (BEwhasis added, at 9, Note 5.)

Even if the "promses" and other statenents be considered to be
msrepresentations on the part of the UFWat Krug, Radovi ch shoul d agai n be
noted. The Board adnoni shed the parties that:

In the case of Jack J. Cesare & Sons, 2 ALRB 6 (1976), we noted
our agreenent wth the reservations expressed by NLRB about
overturning el ections on the basis of the Board's eval uation of
canpai gn statenents out of the context of a heated el ection
canpaign. V¢ said that insofar as the NLRB s current standards
for judging the inpact of msrepresentations is based on the
notion that el ections should be conducted in 'l aboratory
conditions' that analysis may have limted applicability to

el ecti ons conduct ed
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anong agricul tural enpl oyees. Sanuel S. Vener

GConpany, 1 ALRB 10 (1975). In addition our authority to

overturn elections on the basis of msrepresentations nust be

exercised inline wth the provisions of the FHrst Amendnent

and of Section 2 of Article | of the Galifornia Gonstitution.

Wl son v. Superior Gourt, 13 C3d 652 (1975). See al so Labor

Gode Section 1155 at 3-4.

Wth this admnition fromRadovich in mnd, in conjunction wth
other criteria applied in Radovich, | find that if these statenents anount
to msrepresentations they do not warrant overturning this el ection.
First, these statenents were no nore part of an organi zed el ection
canpai gn than were the statenents in Radovich. |n Radovich, a union
organi zer nade the statenent to about seven workers. Here the statenents
alleged were nade prinmarily at a neeting anong six workers and also to
other isolated individuals at different tines.

Second, as in Radovi ch, the enpl oyees had no special reason to
bel i eve that the union had sonme nystical power to nake the statenents
becone a reality.

Fnally, as in Radovich, "the enpl oyer not only had an opportunity
toreply, but did reply.” Radovich at 4. URWNo. 2, distributed to much
of the work force by enployer, read in relevant part:

Question: Sone union organi zers have shown us sanpl e

contracts and have told us that upon w nning the el ection

the same benefits which we now have wll be negotiated. Is

this true?

Answer: No | Promses and sanpl e contracts are absol utely

worthless. If the union wns an el ection they have only won

the right to bargain wth the grower, nothing nore. The grower
has no obligation
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to agree to a union demand. The uni on can prom se
you anything to get your vote--but please renenber-- promses
are easily broken. (See WFWNo. 2, 2d Question and Answer.)

Snce the leafl et was prepared by the O¥, it is also probabl e that their
other representatives —includi ng Raphael Rodriguez nade the same
representati ons to the conpany workers during the canpai gn.

Thus, even if they be classified as msrepresentations, the
response by the enpl oyer, the nature of the statenents, the | ack of
evidence that they affected either the turnout or the freedomof choice,
and the dictates of First Anendnent considerations conpel ne to concl ude
that the statenents do not warrant the overturning of this el ection.
| believe a simlar analysis may be applied to the "green' card" incident.
| simlarly conclude the all eged statenents regardi ng green cards do not
warrant overturning this election.® The statenents regarding “green

cards" were nade to a relatively snall group of persons. The enpl oyees

Y| find Gonzal ez's testinony of what occurred at the N Adina
Rodriguez hone to be credible insofar as it relates to the question of
"green cards." The enpl oyer brief msstates what Gonzal ez had to say
about the neeting. It appears to ne that Gonzal ez coul d have told the
persons present that he mght be able to assist in procuring green cards,
and that the persons could have | eft the neeting with the inpression that
they testified to. Again, even if the enpl oyer were correct inits
characterization of the Gnzal ez testinmony, it would not be grounds for
setting this el ection aside.
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present at the neeting had no reasonabl e cause to believe Felix Gnzal ez had
speci al know edge or position wth immagration to single handedl y obtain
these papers. Fnally, the conpany responded to the all eged Gnzal ez
representation regarding green cards. The enpl oyer clains that by promsing
green cards in return for authorization cards, the union necessarily

i nfl uenced nore votes for itself. In UWWNb. 2, however, the enpl oyer
responded to the alleged m srepresentation:

Question: If | have signed an authorization petition
for the union am! obligated to vote for that union?

Answer: No, you have not conmted yourself to the
union. Wat's nore you nay vote for no uni on even

t hough you have signed a union card. Renenber it is a
secret ballot election, no one wll know who you

voted. (UFWNb. 2, 1st Question and Answer, enphasis
added. )

“I'n determni ng whet her canpai gn rhetoric is sufficient to set
aside an election, we look not only to the nature of the speech itself,
but also to whether in the light of the total circunstances it inproperly

affects the result. Abert C Hansen (1975) 2 ARB 61, at 5. The total

circunstances herein regarding all eged "threats,"” "promses," and
"msrepresentations,” warrant the finding that there was not an
at nosphere and pattern of economc intimdation. The election should not

be overt ur ned.
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V. THERE WAS NO | MPRCPER BLECTI ONEER NG (R OTHER GONDUCT
BEQJ R NG THE SETTING AS DE GF THE BLECTI ON | MMED ATELY BEFCRE,
DR NG CR AFTER THE PALLING

A THE FACTUAL SETTING GONDUCT PR QR TO PALLING

Rennick Harris testified that prior to the polling he "saw a nob of
people mlling around.” He also testified that he saw two non- Krug
enpl oyees wth R chard Domnguez. Tony Anaral, a second enpl oyer w tness,
testified that five to 10 mnutes before the election 20 to 30 people in
the polling area were shouting "Viva (havez"; there were knives in the
hands of sone of the workers —used for picking grapes —but he was not

sure if they were inthe air; that there were UFWbunper stickers;
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noi se, junping and shouting. Emlio Ibarra testified that there was
only one car wth a UPWbunper sticker; that when the workers cane to
vote, Pedro Tellez led the pack yelling "farners wll get it;" and,
R chard Dominguez was there stating "okay boys, you know what has to be
done.” n cross examnation by the UFWhe al so indicated that as the
workers cane to vote, sone had knives inthe air. The final enpl oyer
wtness to testify inthis regard, Qustavo Garcia, indicated that nothing
happened while he was in line to vote. He said nothing el se.

Lhion wtness M Choa deni ed that there was any shouting or
kni ves prior to the vote.

Board agent Perez testified that there were no di sturbances prior
to the balloting and no shouting until after the balloting. He said sone
wor kers had knives, but none were in the air.

B THE FACTUAL SETTING QGONDUCT DUR NG THE PALLI NG

Enpl oyer w tnesses indicated the followng. Tony Avaral indicated
that UFWorgani zer R chard Domngues left prior to the start of the
bal | oti ng after handi ng sone papers to union observers Pedro Tel |l ez and
Mguel Choa. (For a discussion of Pedro Tellez as observer in the area
and its affect on the election, see Footnote 12.) He also stated that
before the voting the shouting stopped and the cars wth the bunper
stickers left. Emlio Ibarra stated that after a second request, R chard

Domngues | eft prior to the start of the balloting. Gher than
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this, there was no other enpl oyer testinony regarding i npropriety during
the voti ng.

Lhi on testinony reveal ed the followng. Felix Gnzal ez stated that
he, R chard Dom ngues and two non-Krug enpl oyees (includi ng UFWatt or ney
Barbara Rhine) left the area prior to the balloting and stood sone 500
feet anay during the balloting itself. Mguel Ghoa stated that he was an
observer during the voting and was, just prior to the start of the voting,
handed a |ist by R chard Dom nguez outlining who he soul d watch for
chal l enges. Pedro Tellez indicated that R chard Domingues left prior to
the voting wth the DFRWattorney and anot her non-Krug enpl oyee and t hat
there were no disturbances during the voting.

Board Agent Perez related that there were no di sturbances during
the voting. He further indicated that R chard Domngues and Barbara Rhine
left prior to the voting.

C THE FACTUAL SETTING GONDUCT DUR NG THE GANTI NG GF THE
BALLOIS

Empl oyer testinony reveal ed the followng. Atino Tavares
stated that during the counting there were shouts of "M va Chavez,” but
that he heard no one say anythi ng woul d happen if he voted agai nst the
union. Tony Amaral confirned that no one sai d anything about |osing jobs,
but he also stated that there were shouts of "Viva Chavez." He indicated
that there mght have been sone "chi ngada” comments, but he coul d not be
sure who said it.

Lhion testinony reveal ed the foll ow ng post el ecti on conduct

around the polling area. Felix Gonzal ez stated that no



one yelled "M va Chavez" during the tally of ballots/ but that the workers
were happy that Chavez had apparently won. Mguel Cchoa stated that at
first during the counting there was no shouting of "MViva Chavez," but,
when it becane apparent that the URWhad won, the workers did start
shouting "M va Chavez." He further denied that Board Agent Perez ever
asked for quiet during the count or that he ever threatened to stop the
counting if the persons in the area did not quiet down. Pedro Tellez
clained there was no shouting until after the results were known.

Board Agent Perez, on the other hand, testified that there was
shouting during the counting of the ballots; that he had to adnoni sh the
enpl oyees to be quiet and he stated that it was possible that he threatened
to stop the counting if they failed to conply wth his request.

D THE FACTUAL SETTING IN I TS LEGAL GONTEXT:

(e need not even | ook to union testinony to establish the | ack of
inpropriety in conduct immedi ately preceding, during and i nmedi ately after
the voting.

FHrst, the testinony is devoid of any indication of threats during
the relevant tine periods. Tony Anaral indicated that there mght have
been a "chi ngada" comment, but he and Altino Tavares agreed that no one
nade any comments about | oss of jobs. The testinony regardi ng the knives
is |ikew se devoid of any substance in terns of its effect on the el ection.

Agai n, enpl oyer testinony reveal s no comments regardi ng kni ves during or
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after the election, and prior to the election only Emlio Ibarra -- the agent
of the OF -- indicated knives were in the air. Tony Araral indicated that
he was not sure if there were knives in the air. As Board Agent Perez
poi nted out, he presuned that the workers had knives, but he did not see any
inthe air. Further, Perez testified to no verbal threats or physical
violence prior to, during or after election. | find that threats and/ or
physi cal vi ol ence pl ayed no rol e what soever during these tine periods.
Second, it is clear fromenpl oyer testinony that R chard Dom nguez,
the UFWorgani zer, had | eft the area along with the non-Krug enpl oyees pri or
to the voting. Board decisions where organi zers have renained in the area

have been held not sufficient to overturn an el ection (see RT Engl und (1975)

2 ALRB 23) so inpropriety in this election where R chard Domnguez |eft is
obvi ously not present.
Third, | find that the presence of UFWbunper stickers in the area
prior tothe electionis not grounds to set aside , the el ection.
According to Ibarra, there was only one such sticker and each enpl oyer
W tness seens to agree that there were no UFWinsignias in the area during
the balloting itself. See Samuel S \ener, supra; Harden Farns, Inc.

(1975) 2 ALRB 30.

Fourth, | find that there were no disturbances of any sort either
prior to or during the voting itself. If there was significient slogan
shouting, before or during the balloting, Agent Perez, charged under the
law wth the conduct of the election, did not hear it. | further find

that there probably was shouting
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of "M va Chavez" during the tally. Perez hinself said that he had to try
to quiet the workers. Nonetheless, | conclude that the record is devoid
of any evidence to indicate that this in any way affected the outcone of
the election. The incidents during the tally do not amount to m sconduct
unless they are .. "associated wth electioneering or disruption of the

voting process."” Henet Wol esal e (1975) 2 ALRB 24, at page 3.

Fnally, inregard to Pedro Tell ez! all eged statenent, "the
farnmers wll get it," as he headed the "pack"; | find it |acking
credibility, since Tellez was in the area well prior to the arrival of
the majority of the workers since he was to be an observer in the
el ection and was receiving instructions fromthe state.

In conclusion, | find no inproper conduct during these tine
periods to warrant the setting aside of the el ection.

V. OHR | SSUES THE SECRECY (F THE BALLOT AND THE "EARLY" ALGH NG
G THE PALLS

Enpl oyer rai ses two ot her issues which nay be dealt wth briefly.
(Addi tional issues of enployer are dealt with in the footnotes, supra.)
First, there is nothing to indicate that the ballot was not secret. * It
is true that enpl oyer wtness Tony Anaral stated that he coul d see ei ght
or nine ballots because they were so thin. He was contradi cted, however,
by anot her enpl oyer witness Altino Tavares. Further, there was no ot her

evi dence presented on the issue of any substance.
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On this record, there is absolutely no indication that the secrecy of the
vote was violated or that if it were it in any way affected the vote in
this el ection.

Second, enpl oyer's contention that the polls closed early is
frivolous. As previously indicated, eighty-five and one hal f percent
voted. There is no indication that anyone was di senfranchi sed as a result

of the early closing of the polls.

QONCLUSI ON

| agree wth enployer's contention in his brief that the el ection
process is to be viened inits totality in determning whet her the vote
was done-in an at nosphere conduci ve to free choice and full participation.
The totality of the circunstances in this election indicate that, in fact,
it was narked by high voter turnout and an at nosphere conduci ve to free
choi ce.

The record does reflect that there was sone confusion in the
Issuing of notice herein. It alsoreflects that no Portuguese ball ots
were issued. It finally reflects that, during the course of the heated
canpai gn non-j udi ci ous coments were nade on both sides.

Mre inportantly, however, the record reflects that eighty-five
and one half percent turned out to vote. Both sides engaged in vi gorous
efforts’ toinformthe voters of their relative positions —the uni on

through its organi zers and the
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enpl oyer through the ON¥. The record also reflects that despite a heated contest the
voting process went extrenely snoothly on very short notice. Perhaps enpl oyer's own
witness Horiano Tavares said it best: "where to vote was clear, the el ection was
free."

| conclude that the UN TED FARM WIRKERS (F AMERI CA,  AFL- CTO shoul d be certified
as the sole bargaining representative at C MDAV and SONS d/ b/a CHARLES KRUG WNERY.

DATED February 8, 1977
Respectful | y submtted,

JEFFREY S BRAND
Investigative Hearing O ficer
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EXHBITA BEXH B TS | DENTI FH ED AND (R | N BV DENCE

UFWNo. 1. (e page, both sides, enpl oyer canpaign leaflet on C
Mondavi and Sons stationery. |NEV DENCE

UFWNo. 2 e page, both sides, enpl oyer canpaign | eafl et in Question
and Answer form on C Mndavi and Sons stationery. [IN
BVl DENCE

UPFWNb. 3 Gontract conpari sons prepared by Q. NOT' I N EM DENCE

UFWNb. 4. ON, "No Lhion" canpaign naterials. | N EVDENCE

UFWNb. 5: Mre OF materials. |IN BEVDENCE

UFWNb. 6: Mre OF materials. |N BEVDENCE

UFWNo. 7: Payrol | list of enployer fromwhich eligible voters drawn.
IN BV DENCE

UFWNb. 8: Nbtice to all enployees. | N EVDENCE

UFWNb. 9: Orection and Notice of Hection. | N BV DENE

UFWNb. 10: Tally of Ballots. | N EVIDENCE

UAWNb. 11: e page formentitled Service of Petition. In Spani sh on
reverse. |IN BV DENE

Epl oyer No. 1 Additional Declarations of Jose Luis Aguilar. INEV DENCE

Enpl oyer No. 2: Letter fromBoard to Enpl oyer re filing of representation
petition wth a copy of the petition. | N EVCENCE

Enpl oyer No. 3 "Desafio de el (bservador de el Patron.”™ NOT I N EV DENCE

Enpl oyer No. 4. Deposition of Luis Sandoval Lua. | N EV DENCE

Enpl oyer No. 5: Proceedi ngs fromNapa Gounty Superior Court Action re this

election. NOT IN BEM DENCE



ALRB Nb.
ALRB Nb.
ALRB Nb.
ALRB Nb.
ALRB Nb.
ALRB Nb.
ALRB Nb.

ALRB Nb.

ALRB Nb.

English declaration of Emlio Ibarra. | N EVIDENCE
Spani sh declaration of Emlio Ibarra. | N BV DENCE
Subpoena Duces Tecumand Petition to Revoke. | N EV DENCE
Petition for Certification. |N EVDENE

Orection and Notice of Hection. | N BEVDENE

Tally of Ballot. |INEVDENE

Petition Setting Forth Chjections to Hection. IN
BV DENCE

Notice of Hearing and O der of Partial Osmssal O
Petition. | NEVDENCE

Noti ce of Hearing. | N EM DENCE



	Therefore, I find the notice to be adequate in all its aspects.9/
	EXHIBIT A:   EXHIBITS IDENTIFIED AND/OR IN EVIDENCE


