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Thi s deci sion has been del egated to a three- nenber
panel . Labor Code § 1146.

Oh May 7, 1977, admnistrative |aw officer Vlter N
Kauf man issued his decision in this case. The respondent filed
tinmely exceptions.

Having revi ewed the record, we adopt the law officer's
findi ngs, concl usions and recomendati ons to the extent they are
consistent wth this opinion.

The ALO concl uded that the respondent violated 88 1153 (a)
and (c) of the Act by laying off Juanita Lopez, Bl anche Lopez, and
Cctavia Gortez a nonth after a representative el ection at the
nursery. The respondent contends the ALOs concl usion is not
supported by the record. V¢ disagree.

The respondent's general anti-union synpathies are clear
fromthe evidence. Further, the Lopezes and Cortez were all nenbers
of a famly whomrespondent publically "blamed" for getting other

workers to support the union, and the



respondent had previously retaliated agai nst another famly nenber by
termnating his health insurance benefits.Y Thus, the General Counsel
establ i shed a prina facie case of inpermssible discrimnation, and the
burden shifted to the respondent to justify its conduct.

Al t hough the respondent established an economc justification
for a reduction in the nunber of transplanters, it was unable to justify
its decision to include three Lopez famly nenbers in the group laid off.
Despite respondent’ s contention that the |ayoffs were based on seniority
and attendance records, there was no show ng that these wonen, who had
been enpl oyed by respondent for two to four seasons, had | ess seniority
and were less reliable than workers retai ned.

Because the respondent failed to rebut the General Counsel 's
show ng that the wonen were laid off in. retaliation for their support of
the union, the ALOwas correct in concluding the |ayoffs violated the
Act.

V¢ nodify the ALOs proposed renedies to conformthemto

those i nposed in our other cases.

Y The ALO concluded that the termination of Jose Lopez' insurance
benefits violated § 1153(a) but did not anount to di scrimnation, and
thus was not a violation of 1153(c), because no enpl oyees ot her than
Lopez had ever had such benefits. Such a conclusion is based on an
erroneous analysis of the law The issue is not whether Lopez was treated
differently than simlarly situated enpl oyees, but whether he was
penal i zed I n order to discourage his union activity. In this case, the
ALO specifically found that the respondent termnated the insurance in
retaliation for Lopez? support of the union. A w thdrawal of benefits,
pronpt ed by an enpl oyee's union activity, clearly di scourages union
ﬁgg(er;shi p and is the type of conduct forbidden by § 1153 (c), as well as

a).

A though the ALO s concl usion was incorrect, we do not expressly
overrule it because none of the parties excepted and an additi onal
finding that the respondent violated 1153 (c) in this case woul d not
affect our renedy.
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By authority of Labor Code § 1160.3, the Agricul tural
Labor Rel ations Board orders that the respondent, Akitono Nursery,
its officers, agents, successors and assigns, shall:
1. GCease and desist from

a. Interrogating enpl oyees concerning their union
affiliation or synpathy or their participation in protected activities.

b. Threateni ng enpl oyees with |ayoff or other
| oss of enploynent or with an adverse change in working conditi ons,
because of their protected activities or choice of bargai ning
representative.

c. Qanting increases in the piece rates for the
pur pose of causi ng enpl oyees to reject a union as their collective
bar gai ni ng representati ve.

d. D scontinuing heal th i nsurance paynents on
behal f of any enpl oyee because of his or her union activities or
synpat hi es.

e. D scouragi ng nenbershi p of enpl oyees in the
UFWor any |abor organi zation by unlawful |y di schargi ng or |aying of f
enpl oyees, or in any other manner discrimnating agai nst enpl oyees in
regard to their hire, tenure, or terns and conditions of enpl oynent,
except as aut hori zed by Labor Gode § 1153 (c).

f. In any other manner interfering wth,
restraining or coercing enployees in the exercise of rights
guar ant eed by Labor Code § 1152.

2. Take the followng affirmative action which is
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necessary to effectuate the policies of the Act:

a. Imediately reinstate the heal th i nsurance policy on
behal f of Jose Lopez, unless an alternative provision for such insurance
has been nmade; rei nburse Jose Lopez for any nedi cal expenses whi ch he
incurred as a result of the cancellation of said policy on or about
August 31. 1975.

b. I'mediately offer Juanita Lopez, Bl anche Lopez, and
Qctavia (ortez reinstatenent to their forner or substantially equival ent
jobs without prejudice to their seniority or other rights and privil eges,
and make themwhol e for any | osses they may have suffered as a result of
their lay-off.

c. Preserve and upon request nmake available to
the Board or its agents, for examnation and copying, all payroll records
and ot her records necessary to anal yze the amount of back pay due and the
rights of reinstatenent under the terns of this Qder.

d. Post copies of the attached notice at tines and
pl aces to be determned by the regional director. Copies of the notice
shal | be furnished by the regional director in appropriate | anguages. The
respondent shal |l exercise due care to repl ace any notice whi ch has been
altered, defaced, or renoved.

e. Hand out the attached notice to all present
enpl oyees and to all enpl oyees hired in the next six nonths.

f. Mail copies of the attached notice in all
appropriate |anguages, within 20 days fromreceipt of this Oder, to
all enpl oyees enpl oyed during the period from August 15, 1975, through
Cct ober 15, 1975.
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0. Arepresentative of the respondent or a Board agent
shal| read the attached notice in appropriate | anguages to the
assenbl ed enpl oyees of the respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the
regional director. Follow ng the reading/ the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the
notice or their rights under the Act. The regional director shall
determne a reasonabl e rate of conpensation to be paid by the
respondent to all non-hourly wage enpl oyees to conpensate themfor tine
lost at this reading and the question and answer peri od.

h. Notify the regional director in witing, wthin 20
days fromthe recei pt of this Oder, what steps have been taken to
conply with it. Uoon request of the regional director, the respondent
shall notify himperiodically thereafter in witing what further steps

have been taken in conpliance wth this Qder.

It is futher CROERED that all allegations contained in the

conpl aint and not found herein are di sm ssed.
Cated: Septenber 1, 1977

Gerald A Brown, Chairnan

Robert B. Hut chi nson, Menber

R chard Johnsen, Jr., Menber

3 ALRB No. 73 - 5-



NOTl CE TO WIRKERS

After atrial where each side had a chance to present its
case, the Agricultural Labor Relations Board has found that we interfered
wth the rights of our workers. The Board has told us to send out and post
this Notice.

V¢ wll do what the Board has ordered and also tell you
that :

The Agricultural Labor Relations Act is a lawthat gives
all farmworkers these rights:

(1) to organize thensel ves;

(2) toform join or help unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 to decide not to do any of these things.

Because this is true, we promse that

VE WLL NOTI do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.
Especi al | y:

VE WLL NOr ask you whether or not you bel ong to any
union, or do anything for any union, or how you feel about
any uni on;

VE WLL NOT threaten you with closing the nursery or
being fired or laid off or getting | ess work because of your

feelings about, actions for, or nenbership
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i n any union;

VE WLL NOTI grant piece-rate increases for the
pur pose of causing you to reject a union as your
bar gai ni ng representati ve;

VE WLL NOTI di sconti nue any i nsurance or ot her
benefits because of your feelings about, actions for, or
nenber ship i n any uni on.

VE WLL buy health i nsurance for Jose Lopez as before,
if he needs it, and pay hi many noney he nmay have | ost
because we cancel | ed his heal th i nsurance.

VE WLL offer Juanita Lopez, Bl anche Lopez and Cctavia
Qortez their old jobs back, if they want them and we wil|
pay each of themany noney each may have | ost because we | aid
themoff.

Cat ed:
Aki tomo Nursery

By:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations

Board, an agency of the Sate of CGalifornia. DO NOI REMOVE (R
MJTI LATE
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STATE G- CALI FORN A
AR AGLTURAL LABCR RELATI ONS BOARD

AKI TOMD NURSERY
Respondent

and

WUN TED FARM WIRKERS - AMER CA,
AFL-A O

Charging Party
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Ron G eenberg, Esq.,
for the General Gounsel

Dressier, Quttero & Stoll,
by Scott WIson, Esq.,
for the Respondent

Thonpson, Lyders, Laing &
Childers, by Edw n L.
Laing, Esqg., for the
Charging Party

DEQ S ON
S atenent of the Case

WALTER N KAUFMAN, Admnistrative Law GOficer: The Notice of Hearing
and Gonplaint inthis matter were i ssued Novenber 14, 1975, upon charges and
anended charges filed by the United FarmVWrkers of Awerica, AFL-A O
("Union") against Akitono Nursery ("Respondent™). The Gonpl aint al | eges t hat
Respondent engaged in various acts interfering wth, restraining and
coercing its enpl oyees in the exercise of rights guaranteed in Section 1152
of the Agricultural Labor Relations Act ("Act") and coomtted unfair |abor
practices in violation of Sections 1153(a). (b) and (c) of the Act.
Respondent filed an Answer dated Novenber 22, 1975, denying the substantive
all egati ons of the Conpl ai nt.

The case was heard before ne in Ventura, California, on Decenber 8. 9,
10 and 11, 1975- A the hearing, the Lhion's notion to inter-



vene was granted; the Gonplaint was amended on its face, as was the Answer;
and Respondent's notion to dismss certain allegations of the Conplaint for
noot ness was denied. Al parties were afforded an opportunity to participate
ibn_ tPe hearing, and thereafter the General. Counsel and Respondent filed
riefs.

Lpon the entire record and ny observation of the w tnesses, and
upon consideration of the briefs. | nake the fol | ow ng:

F ndi ngs of Fact

. Jurisdiction

Respondent is a California corporation engaged in agriculture in
Ventura Qounty, Galifornia, and at all naterial tines has been an
agricul tural enpl oyer wthin the neaning of Section 1140.4(c) of the Act.

The Lhion is a | abor organization wthin the meani ng of Section
1140. 4(f) of the Act.

I1. Mtion to Dsmss for Mot ness

At the hearing, Respondent noved to dismss the allegations of the
Gonpl aint "that relate to affecting the outcone of the election,” as the
Lhi on had won the el ection notw thstanding the alleged viol ations, and
Respondent had apparently not filed objections (TR9). GCounsel for the
Respondent al | uded to the pendency or prospect of negotiations. 1/

As already noted, the notion was deni ed. A though Respondent was free
to present post-hearing argunent in support of its notion, it did not do so.

Wthout a settlenent and w thout any concession by Respondent that its
conduct was unlawful, a controversy renains to be determned; and there is a
public interest in having a determnation nade as to whet her such conduct was
lawful or unlawful. Accord. Local 74 United Bhd. of Carpenters v. NLRB. 341
UsS 707, 715 (1953) NLRB v. Wnhited Bhd. of Carpenters, 321 F. 2d 126, 129
(9th dr. 1963); NLRB v. General Mdtors Corp., 179 F-2d 221, 222 (2d Qrr.
1950). See also Lhited Sates v. W T. Gant (o., 345 U S 629, 632 (1953).

1/ The transcript at page 9, lines 8-9, is inaccurate. See TR 85-86.



[11. Aleged Wnfair Labor Practices

A Pre-election Bvents

Respondent operates a snall nursery in knard, California, grow ng
celery seedlings as well as flowers. A the peak of season in 1975i
Respondent ' s work force nunbered about thirty enpl oyees. Respondent's
principals and supervisors are Kay Akitono, May Iwai, Yo Iwai, DO ane
Kawaguchi and Mas Kawaguchi. May Iwai and D ane Kawaguchi are sisters of
Kay Akitono, Respondent's president.

In August 1975, the Uhion began an organi zi ng canpai gn anong
Respondent ' s enpl oyees, and the owners were aware of it. In response to
the Uhion activity, Respondent becane a menber of an agricultural
enpl oyers' association, and some of the owners were in touch wth a
representative of that organization fromtine to tine as the Union
canpai gn progr essed.

At various tines, My Iwai expressed her opposition to the Uhion
in the presence of enpl oyees and di sparaged the Lhion's leader. In
August 1975. she tol d sone enployees that if they wanted a union, they
shoul d join the Teansters.

A nunber of Respondent's enpl oyees were nenbers of the Lopez famly,
whi ch favored the Lhion. |rma Camacho, an enpl oyee not a nenber of the
famly, testified that May Iwai had said she "bl aned" the Lopez famly for
getting enpl oyees to support the Uhion (TR 125).

O August 31, 1975, Yo Iwai told Jose Lopez that Respondent woul d be
di sconti nui ng paynent -of the health insurance premuns which it had paid
on his behalf for two or nore years, Jose Lopez had worked for Respondent
six years. As he testified, Yo Iwai said that "he was payi ng too much
noney for nyself alone,” and that "we were goi ng to have i nsurance for
everybody by Chavez" (TR 13-14). Yo Iwai testified that the "najor"
reason for discontinuing the insurance was that "wages had risen" (TR
241). He also testified that "I said if we belonged to [the] Unhion, we had
to followthe Whion's [insurance] policy" (TR 241). The insurance for Jose
Lopez was di scontinued that day.

h Septenber 5, in the presence of about seventeen enpl oyees wor ki ng
in the greenhouse, Miy Iwai had one of themread al oud an anti uni on
statenent in Spani sh, issued by the enpl oyers* association. Jose Lopez
testified that May Iwai then said "they were going to close the work"” and
"there was going to be less work” if the Uhion won the el ection (TR 15.
16). Bl anche Lopez testified that My Iwai said, "I guess | wll just go
ahead and close ny nursery" (TR 154). A nost all of Respondent's enpl oyees
wer e Spani sh-surnanmed, and according to Juanita Lopez, May Iwai al so said
"she should bring [in] her [own] race" (TR 66). My |wai
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denied threatening to fire anyone; instead, she testified, "I was trying to
have the workers understand" that the Unhion "neans nore burden on us" -
"that we woul d have to pay nore" (TR 342). But she "didn't nention anythi ng
about the cancel |l ation" of contracts by Respondent's custoners (TR 291).

Juanita and Bl anche Lopez al so testified that on the sane occasi on,
May Iwai asked Juanita, in effect, what nore her husband, Jose, coul d want
by way of better terns and conditions of enpl oynent, and that she said she
had i ncreased the piece rates. Miy Iwai denied naking that statenent at
that tine, but admtted telling the enpl oyees "in groups” between Sept enber
1 and 15 that they were going to get an increase and admtted that effec-
tive Septenber 1» piece rates for both plant-pulling and transpl anti ng were
I ncreased (TR 320). She al so acknow edged that the piece rate for
transpl anting was i ncreased because of the "commoti on goi ng on" (TR 294):

"Vél |, when this union thing started, everybody was, | guess,
referring to raises, that they wanted a raise, so we called the
other nurseries to find out exactly how nuch they were payi ng
because sone girls were telling us this 'nursery was payi hg so
much, and we were sure we were payi nhg the average price at that
time. But we found out that a nursery has raised their price
and we raised it at that tine too." (TR 295)

B. Bection Day Events

The el ection was hel d Septenber 19 between 2«00 and 2:30 P.M My | wai
and DO ane Kawaguchi testified they did not know when the el ecti on woul d be
held until 11:00 A M that day, when a Board agent appeared. However, Nay
Iwai had received the petition and had been cal | ed by a Board
representati ve several days before; and she had referred the petition to
t he enpl oyers' association. By Septenber 14, every nenber of her famly

knew of the petition.

Oh the day of the election, Kay Akitono and Mas Kawaguchi entered the
greenhouse during the norning break, sonetine between 8t Q0 and 9:00 A M,
and spoke to a group of wonen enpl oyees who were seated apart fromcertain
nenbers of the Lopez famly and other Uhion adherents. Afterwards, these
wonen | aughed at the Lopez wonen and the others in their group and said
they woul d be fired.

Kay Akitono then asked Irnma and Aicia Canacho and Luci ano Navarro how
they were going to vote. Irma Canacho and Navarro testified that Akitono
said that "the rest” or "the najority" were against the Uhion (TR 112,

184). Akitono deni ed such questioning "at that time" (TR 224).



~ The sane day, Mas Kawaguchi asked Nabor Lopez and Evaristo
Rodri guez how they woul d vote or whether they wanted the Union.

The Whion won the election by a vote of 15 to 12, according to
I rma Canacho.

C Post-election Events

After the election, Irna Camacho, an out spoken Uhi on adherent, was
assigned to pulling plants three tines in six weeks, she testified,
al t hough she had done such work nuch nore often in the past. Hant-pulling
is nore renunerative than transpl anti ng. However, she admtted that |ess
work was al so bei ng done by the others assigned to plant-pul ling, and that
the others had greater seniority than she had.

Juanita and Bl anche Lopez, ordinarily transplanters, testified
that after the election they were assigned to plant-pulling when the
pul I ing becane nore difficult because of bad weather. However, B anche
testified that "everybody" was pulling plants then (TR 159-160); and
Juanita testified that she was assigned to pulling "just once" after
the election and fornerly had sonetimes done pulling as well as
transplanting (TR 70).

O or about Cctober 9, Juanita Lopez was told that she, her sister
Bl anche and her nother, CQctavia Cortez, were being laid off "until there
was nore work” (TR 76). There had been no | ayoffs so early in past
seasons. Jose and Tormas Lopez testified that they had been ordered to dunp
nmany nore plants in early Gctober 1975 than in previous years. Yo |wai
testified that the plants, eighty percent of themhealthy, were dunped
because certain custonmers had cancelled or curtailed their usual orders.
The lai d-off enpl oyees were primarily transplanters, and as May Iwai tes-
tified, the decrease in business obviated the need to transpl ant
seedl i ngs.

My Iwai denied that these enpl oyees were | aid of f because they
supported the Lhion. She testified that "one of the main reasons” for
laying off Juanita Lopez was that she was "not a reliable worker” - a
reference to her absenteei smand | ateness -and she said nuch the sane of
her sister and nother (TR 252). May Iwai had not warned or criticized
Juanita Lopez before, nor her sister or nother, at |east in 1975t but had
kept themon rather than discharge them she testified, only because of
Juanita's and B anche' s husbands, who were "very good wor kers" (TR 350).

My Iwai al so testified that "how nany years they have work[ed] for
us" was a factor in these layoffs (TR 288). Juanita Lopez had been wth
the nursery since 1971; her nother, since 1972; and her sister, since
1973. Two ot her enpl oyees - Alta Ranos and one Rebecca - were laid off at
the sane tinme, Rebecca having worked about a nonth. Fourteen others,
doi ng the same work, were not laid



off. Respondent's avail able work records, on the basis of which the |aid-
of f and other enpl oyees were paid for transplanting in 1974 and 1975. were
recei ved i n evi dence.

O or about Qctober 11, Nabor Lopez, a. nenber of the same Lopez
famly, was also laid off, allegedly for |ack of work. Yo Iwai testified
that he had been hired to repl ace Sergi o Chavez, who was on nedi cal | eave
and returned shortly before Nabor Lopez was laid off. In all, Lopez worked
for Respondent about two nont hs.

D Analysis and Goncl usi ons

1. Alleged Section 1153(a) M ol ati ons

Section 1153(a) nakes it an unfair |abor practice for an
agricultural enployer "to interfere wth, restrain, or coerce
agricultural enpl oyees in the exercise of the rights guaranteed in
Section 1152." Section 1152, in turn, defines the rights of
agricul tural enpl oyees to incl ude:

. theright to self-organization, to form join, or
assi st |abor or gani zations, to bargain collectively through
representatives of their own choosing, and to engage in ot her
concerted activities for the purpose of coI | ective bargai ni ng
or other nutual aid or protection .

Sections 1152 and 1153(a) are, of course, the counterparts of
Sections 7 and 3(a)(l) of the National Labor Rel ations Act ("NLRA');
and Section 1148 of the Act directs the Agricultural Labor Rel ations
Board to "foll ow applicabl e precedents of the National Labor Rel ations
Act, as anended."

It has | ong been recogni zed that sone acts constitute i ndependent
unfair |abor practices under Section 8(a)(l) - that is, acts which
interfere wth, restrain or coerce Section 7 rights, but are not
specifically prohibited by other subsections of Section 8(a). In this case
the Conpl aint, as anended, alleges that Respondent, through its principals,
commtted such i ndependent violations, including threats by My Iwai on or
about Septenber 5, 1975. that Respondent woul d cease operations or repl ace
its enpl oyees w th Japanese workers; a promse of a wage increase by Ny
Iwai on or about the sane date: and interrogati on of enpl oyees concer ni ng
their Union synpat hies by Kay Akitonmo and Mas Kawaguchi on or about
Sept enber 19, 1975.

a. Threats of Repri sal

Insofar as the statenents of any of Respondent's principals - notably
May |wai - expressed antiunion "views, argunents or
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opi nions," they were protected by Section 1155 of the Act, the _
counterpart of Section 8(c) of the NNRA But the statutory protection
does not extend to a "threat of reprisal."

Both the General (ounsel and Respondent agree that the applicabl e
standard in such cases was set forth by the Suprene CGourt in NLRB v.
dssel Packing .. 395 U S 575. 618-619 (1969):

. .[AIn enployer is free to coomunicate to

hi s enpl oyees any of his general views about unionismor any
of his specific, views about a particular union, so |long as

t he communi cations do not contain a threat of repri sal or
force or promse of benefit. He nay even nake a prediction as
to the precise effects he believes unionization wll have on
his conpany. |In such a case, however, the prediction nust be
careful |y phrased on the basis of objective fact to convey an
enpl oyer’' s belief as to denonstrably probabl e consequences
beyond his control or to convey a nanagenent deci sion al ready
arrived at to close the plant 1n case of unionization. See
Textile Wrkers v. Darlington Mg. Go. , 380 US 263, 274,

n. 20, (1965). |If there is any inplication that an enpl oyer
nay or nmay not take action solely on his own initiative for
reasons unrel ated to econom c necessities and known only to
him the statenent is no | onger a reasonabl e prediction based
on available facts but a threat of retaliation based on

m srepresentation and coercion, and as such w thout the
protection of the First Arendnent. V¢ therefore agr ee wth
the court bel owthat [c]onveyance of the enployer's belief,
even though sincere, that unionization wll or nmay result in
the cl osing of the pI ant is not a statenent of fact unless,
which is nost inprobable, the eventuality of closing is
capabl e of proof." 397 F.2d 157, 160. As stated el sewhere,
an enployer is free only to tell '"what he reasonably believes
wll be the likely econom c consequences of unionization that
are outside his control,' and not 'threats of economc
reprisal to be taken solely on his ow volition.” NLRBv.
Rver Togs. Inc., 382 F.2d 198, 202 (CA2d dr. 1967)."

In the present case, communication was inperfect, requiring the use
of interpreters. But whichever version of May Iwai's statenents on
Septenber 5 is accepted, including My Iwai's own version, Respondent's
nessage to its enpl oyees was clear enough -that their jobs mght be | ost
or work opportunities lessened if the Lhion were to wn. Surely that
nessage was nore a threat than a prediction "carefully phrased on the
basis of objective fact.” May Iwal cited no proof whatever that
Respondent woul d have to close the nursery or curtail its operation
sol el y because of unioni zati on.



b. Promse of Benefit

Like a "threat of reprisal,” a "promse of benefit” is exenpt fromthe
protection of Section 1155.

In the present case, there was not so much a promse of benefit as the
announcenent and grant of a benefit - the increase in all piece rates.
Again, the General Gounsel and Respondent agree as to the applicabl e
authority - inthis instance, NLRB v. Exchange Parts (., 375 US 405
(196*0, where the Suprene Gourt recogni zed that in voting for or agai nst a
bar gai ni ng representative, enployees "nay be induced by favors bestowed by
the enpl oyer as well as by his threats or domnation.” Id. at 409. The Gourt
went on to hold that, such conduct on the enpl oyer's part constitutes unfair
interference even if the promse or grant of a benefit is not explicitly
contingent on rejecting a union.

_ Againit is clear fromMiy Iwai's testinony that in granting the
i ncreases, Respondent's goal was nore to offset the Unhion's canpai gn than to
neet conpetition.

c. Interrogations

It is clear that Kay Akitono and Mas Kawaguchi questioned enpl oyees
concerning their Union synpathies and did so on the day of the el ection.
Akitono's denial is too qualified, and Kawaguchi did not testify. In none of
the instances did either Akitono or Kawaguchi disclose a valid purpose for
their inquiries or express any assurance agai nst reprisals. They were, of
course, two of Respondent's owners, and by the el ection date Respondent's
posi tion concerning the Lhion was unmstakable. | amal so satisfied they
knew the el ection woul d be held that day. Mreover, the interrogations
followed in the wake of other instances of interference, restraint and
coer ci on.

As the General Gounsel notes, citing Lhion News Go., 112 NL.R B. 420,
424 (1955). the Whion had not formerly requested recognition, so that it was
unnecessary for Respondent to engage in interrogation to ascertain the
Lhion's majority status. The inpendi ng el ection woul d, of course, better
nerve that purpose. However, the General (ounsel's citation of Struksnes
Gonstruction Co., 165 NL.RB 1062 (1967) is, strictly speaking, inapposite,;
for the policy enunciated in that case was that an enpl oyer's poll, to be
lawful, must be by secret ballot (anong ot her requirenents), whereas the
present case does not so much invol ve systematic polling an it does
I ndi vidual questioningg RME, Inc., 171 NL.RB 213 n. 1 (1968).

Inthis case, then, suffice it to say that inlight of all the
ci rcunst ances, summari zed above. Respondent's interrogations reasonably
tended to restrain or interfere wth its enpl oyees' rights under the Act.
Chris &PFtta of Hollywood. Inc., 196
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NL RB 866 n. 2 (1972): accord ,Bl ue Hash Express. Inc., 109 NL.RB.
591. 593-594 (1954).

2. Aleged Section 1153(c) Mol ations
- UWhder Section 1153(c), it is an unfair |abor practice, "by
discrimnation in regard to the hiring or tenure of enploynent, or any
termor condition of enploynent, to encourage or di scourage nenbership
I n any | abor organization.”

Mol ations of Section 1153(c) are al so derivative violations of
Section 1153(a), just as violations of counterpart Section 8(a)(3) of
the NLRA are derivative violations of Section 8(a)(l).

Section 1153(c) violations alleged in the Gonpl ai nt include
termnating health i nsurance for Jose Lopez on or about August 31, 1975;
I ncreasi ng the piece rates on Septenber 5. 1975; changi ng work
assignnents after Septenber 19, 1975; and laying off four enpl oyees on
or about Qctober 9. 1975.

a. Termnating |nsurance

Respondent condends that di scontinuance of health insurance
paynents on behal f of Jose Lopez was purely for economc reasons.
However, there is evidence that termnation of the insurance was
noti vat ed by Jose Lopez' Uhion synpathies. My Iwai asked Juanita Lopez
"what did ny husband [Jose] want," and she "bl aned" the Lopez famly for
getting enpl oyees to support the Lhion (TR 63, 125). That testinony was
not rebutted. Furthernore, Yo Iwai's statenent to Jose Lopez at the tine
- that Respondent woul d have "to followthe Uhion' s [insurance] policy,"
pursuant to a Unhion contract presumably (TR 241) - was certainly
premat ure on August 31, so that it is reasonable to infer that
cancel l ation of the policy was retaliatory.

In proving antiunion notivation, it is permssible "to consider
circunstantial evidence or inferences therefromas direct evidence is not
al ways obtai nabl e NLRB v. Putnam Tool Co., 290 P.2d 663. 665 (6th Qr.
1961). In such cases, "the burden is upon the enpl oyer to establish that
it was notivated by legitinate objectives since proof of notivation is
nost accessible to him" NNRBv. QGeat Dane Trailers. Inc., 388 US 26,
34 (1967). Athough Respondent relies on economc reasons, Yo Iwai's
testinony does not so nmuch as di scl ose the anount of the discontinued in-
surance prem uns.

It is clear, then, that the denial of this benefit interfered with
Jose Lopez' rights under the Act and was, therefore, a violation of
Section 1153(a). However, the gist of a violation under Section 1153(c)
Is discrimnation, just as it is under Section 8(a)(3). Nu-GCar
Carriers. Inc., 187 NL.RB 850, 851 (1971), aff'd sub nom Rosen v.
NLRB, 455 F.2d 615 (3d dr. 1972).
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The Suprene Court nade the very point much earlier in Radio Gficers' Uhion
v. NLRB 347 U S 17, 42-43 (1954):

"The | anguage of 88(a)(3) is not anbigous. The unfair
| abor practice is for an enpl oyer to encourage or di scourage
nenber ship by neans of discrimnation. Thus this section does
not outlaw all encouragenent or di scouragenent of nenbership in
| abor organi zations; only such as is acconplished by
discrimnation is prohibited. !

So far as appears, Jose Lopez was the only enpl oyee on whose behal f
heal t h i nsurance paynents had been nade, so that discrimnation does not
cone into play by reason of the termnation of those paynents. However,
as noted in More MIIl & Lunber (., 212 NL.RB. 26k n. 1 (1974. "the
remedy woul d be the sanme in any event."

b. Increase in P ece Rates

The increase in the piece rates has al ready been di scussed as an
I ndependent violation of Section 1153(a). However, so far as appears,
all enpl oyees were given the increases, so that, notw thstandi ng
antiunion notivation, there was no discrimnation and, therefore, no
violation of Section 1153(c), for reasons di scussed under the precedi ng
poi nt .

c. (Changing VWrk Assignnents

As to the all eged change in Irnma Camacho' s assignnents foll ow ng the
election, it does not appear fromthe evidence that this enpl oyee, although
an out spoken Wi on adherent, was discrimnated against. It is true that
ot her enpl oyees were assigned nore plant pulling than Irma Canacho, but she
acknow edges that even they were doing | ess work than previously and had
greater seniority.

As to al |l eged changes in the working assi gnnents of Juanita and B anche
Lopez, they were prinarily transplanters, not plant pullers, so that no
significance can be attached to the fact that they were not often assigned to
the nore remunerative plant pulling after the election. As for their being
assigned to that duty when the weat her wan bad, Bl anche acknow edged t hat
"everybody" was pulling plants at that tine, and Juanita acknow edged she was
assigned to pulling plants "just once" after the election (TR 70, 159-160).

Thus, the General Gounsel has not sustained his burden of
proving that Respondent violated either Section 1153(c) or (a) by
changi ng work assignnents fol |l ow ng the el ection.

- 10 -



d. Layoffs

(1) Juanita Lopez, anche Lopez, Cctavia Qortez

These enpl oyees, transplanters prinarily, were told they were bei ng
laid off for lack of work, Respondent's wtnesses testified to the
cancel | ation of contracts, and there was no testinony contradicting the
al l eged | oss of business, which wuld affect transplanting prinarily.
| ndeed, the testinony of Jose and Tormas Lopez corroborates the | oss of
business; for it is unlikely that Respondent woul d deliberately dunp so
nmany heal thy plants w thout business justification.

Nevert hel ess, laying off enpl oyees on a sel ective basis nust be
consi dered conduct that is "'inherently destructive of inportant
enpl oyee rights,” so that "no proof of an antiunion notivation i s needed
and the Board can find an unfair | abor practice even if the enpl oyer
I ntroduces evi dence that the conduct was notivated by busi ness
gonsi derations.”" NLRBv. Qeat Dane Trailers. Inc., supra, at 388 U S
4,

Adiscrimnatory |ayoff is no less a violation of Section 8(a)(3)
than a discrimnatory discharge. Golonial Press. Inc., 204 NL.RB 852
(1973). Mreover, even if layoffs nmay be econonmcal ly justified, that
woul d be no defense if the selection of the enpl oyees for |ayoff was
based on their union synpathies or activities. N.RB v. Bedford-Nugent
Gorp., 379 F.2d 528, 529 (7th Adr. 1967); Tex-Gl Land Managenent. Inc.,
3AL.RB No. 14 (1977).

In the present case, the affirnmative, if circunstantial, evidence of
antiunion notivation on Respondent’'s part has al ready been set forth.
Moreover, the case for discrimnation is strengthened by Respondent's
explanations for these layoffs given at the hearing, which differ fromthe
reasons given when these enpl oyees were laid off. Thus, May Iwai testified
that they were laid off because they were not "reliable" workers,
referring to their absenteei smand | at eness, although these shortcom ngs
had been anply tol erated for several years (TR 252, 253). Respondent's
work records are not especially hel pful in maki ng conpari sons, as they do
not indi cate whether an absence is excused or unexcused; and the records
are inconpl et e besi des.

May Iwai al so testified that Respondent relied, in part, on
seniority, but it was not shown what the seniority status of these
enpl oyees was. It appears only that they were enployed two to four years
and that one of the other two enpl oyees |laid off the same day, Gctober 9,
had worked only a nont h.

Such shifts in position tend nore to corroborate than to
contradi ct the conclusion that these enpl oyees were laid off in
retaliation for their Ui on support. Termnal Equipnent |Inc.,
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219 NL.R B 261, 265-266 (1975); DO anond Mdtors, Inc., 212 NL. R B. 820,
829 (1974). Moreover, for purposes of Section 1153(c), it suffices that
these | ayoffs were notivated at least in part by that factor. NLRB v. Tom
VWod Pontiac. Inc., 447 F.2d 383, 386 (7th dr. 1971).

Lastly, it may also be noted that "the nere fact that other known
uni on adherents were not laid off . . . does not disprove or preclude a
finding of a violation of the Act as to those incidents charged." Tex-Cal
Land Managenent. Inc., supra.

(2) Nabor Lopez

The General Counsel did not rebut Respondent’'s show ng that Nabor Lopez
was hired to repl ace anot her enpl oyee who was on sick | eave and was | aid of f
after the other enployee had returned to work two nmonths later. In view of
Respondent' s | oss of business, it goes too far to say, despite Respondent's
ant1 uni on ani nus, that Respondent could not lay off even a Lopez under these
ci rcunstances w thout violating either Section 1153(c) or (a).

3. Aleged Section 1153(b) Mol ation

The Conpl aint al so all eges violation of Section 1153(b), whi ch nmakes
it an unfair labor practice "to domnate or interfere wth the formation or
admnistration of any |abor organization or contribute financial or other
support toit."

The Conpl aint all eges that Respondent violated that provision, as well
as Section 1153(a), when it urged enpl oyees to join the Teansters. There was
testinony that on one occasion in August 1975, May Iwai told some enpl oyees
tojoin the Teansters if they wanted a union. However, it does not appear
the Teansters were attenpting to organi ze Respondent's enpl oyees; and even
if they were, it is not an unfair |abor practice for an enpl oyer nerely to
express such a preference. Sewart-Vérner Corp., 102 NL.R B 1153, 1157

(1953).

Sgnificantly, the General Gounsel does not allude to this alleged
violationin his brief. I wll recommend, therefore, that the conpl ai nt
be dismssed in this regard.

Upon the foregoing findings of fact and upon the entire record, | nake
the fol | ow ng:

Qoncl usi ons of Law

1. The Respondent is an agricultural enpl oyer wthin the

- 12 -



neani ng of Section 1140.4(c) of the Act.

2. The Union is a | abor organi zation wthin the neaning of Section
1140.4(c) of the Act.

3. None of the allegations of the Gonplaint, as anended, is
noot because the Union won the el ection.

4, By interrogating its enpl oyees concerning their Union synpathies,
by threatening themw th the | oss of their jobs or with reducti on of work
if the Union won the election, by increasing the piece rates prior to the
election in order to counteract the Uhion's canpal gn, and by di sconti nui hg
the paynent of heal th i nsurance premuns on behal f of Jose Lopez because of
hi s Uni on synpat hi es, the Respondent viol ated Section 1153(a) of the Act.

5. By laying off Juanita Lopez, Bl anche Lopez, and ctavia Cortez
on or about Cctober 9, 1975, because of their Unhion synpat hies,
Respondent vi ol at ed Sect i ons 1153(c) and (a) of the Act.

6. The Respondent did not violate Section 1153(c) or (a) of the
Act when it laid off Nabor Lopez on or about Cctober 11, 1975.

7. The Respondent did not violate Section 1153(c) or (a) of the Act
by the manner in which it assigned work after Septenber 19, 1975.

8. The Respondent did not violate Section 1153(b) or (a) of the Act
when it urged enpl oyees, on one occasion in August 1975, to join the
Teanst er s.

9. The Respondent did not coomt any violations of the Act
alleged in the Conpl aint other than those specified in paragraphs 4 and
5 of these concl usions of |aw

The Renedy

Having found that Respondent has engaged in certain unfair |abor
practices, | wll recommend that it cease and desist therefromand take
certain affirmati ve action designed to effectuate the policies of the Act.

The recommended order shall be confined to forns of relief which the
Board has ordered in its decisions to date. The General Counsel's brief does
not address the matter of appropriate relief. Wether or not the additional,
nore innovative, forns of relief requested in the GConplaint are to be
granted, is a nmatter nore appropriately referred to the Board' s
consideration after argunent by the General (ounsel and the other parties.
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Upon the foregoing findings of fact and conclusions of |law and the
entire record, and pursuant to Section 1160.3 of the Act, | issue the
fol | ow ng recomended:

CROERE

Respondent Akitono Nursery, its principals, officers, agents,
successors and assigns shal | :

1. Cease and desi st from

(a) Interrogating enpl oyees concerning their Undion synpathies, in
a nmanner constituting interference wth or restraint and coerci on of enpl oyee
rights under the Act.

_ (b) Threateni ng enpl oyees with the loss of their jobs or wth
reduction of work because of their union activities or synpathi es.

(c) Ganting increases in the piece rates, in order to
interfere wth or restrain or coerce enployees in the exercise of their
rights under the Act.

(d) DO scontinuing health i nsurance paynents on behal f of any
enpl oyee because of his or her union activities or synpat hies.

(e) D scouraging nmenbership in the Lhited FarmVWrkers of
Arerica, AFL-AQ or any | abor organization, by laying off enpl oyees.

(f) Inany like or related manner interfering wth,
restraining or coercing its enpl oyees in the exercise of the rights
guaranteed in Section 1152 of the Act.

2. Take the followng affirnative action designed to effectuate
the policies of the Act:

(a) Reinstate the health insurance policy on behal f of Jose
Lopez, unless an alternative provision for such i nsurance has been nade;
rei nburse Jose Lopez for nedical expenses, if any, incurred as a result of
the cancel lation of said policy on or about August 31, 1975, to the extent
such expenses nay be verifi ed.

2/ Inthe event no exceptions are filed as provided by Section 1160.3 of the
Act, the findings, conclusions, and recommended O der shall becone the

findi ngs, conclusions, and Oder of the Board and becone effective as herein
prescri bed.



(b) Recall Juanita Lopez, Bl anche Lopez and Cctavia Cortez
to their forner positions wthout | oss of seniority or other rights
and privileges, beginning wth the date in the 1977 season when t he
activity in which they were customarily enpl oyed conmences.

(c) Mke each of the enpl oyees named in the precedi ng
par agr aph whol e for | oss of earnings suffered by reason of discrimnation
agai nst them including interest thereon at the rate of 7%per annum both
| oss of earnings and interest to be conputed in the nanner described by
the National Labor Relations Board in F. W Wolworth Go., 90 NL. R B. 289
(1950), and Isis Punbing & Heating (.,138 NL.RB. 719 (1962).

(d) Preserve and, upon reguest, nake available to the Board
or its agents, for examnation and copying, all payroll records,
social security paynent records, tinecards, personnel records and
reports, and all other records necessary to anal yze the anount of back
pay due pursuant to this Qder.

(e) Post in conspicuous places, including all places where
notices to enpl oyees are custonarily posted, copies of the attached NOIl CE
TOWRKERS. (opies of said notice shall be posted by Respondent
I medi at el y upon recei pt and shall be signed by Respondent's
representative. Reasonabl e steps shall be taken to insure that said
notices are not altered, defaced or covered by any other naterial. Said
notice shall be posted for a period of sixty days and shall be in English
and Spani sh.

(f) |Issue to each current enployee, and nail to all enpl oyees
on the payrolls for the period August 15, 1975. to Ccto-ber!5» 1975« a
copy of said notice in Spanish and in Engli sh.

(g) Have the attached notice read in English and Spani sh, and
any ot her | anguage deened appropriate by the Regional Drector, at the
commencenent of the 1977 season on conpany tine by a. representative of
Respondent or by a Board agent, the Regional Drector to determne a
reasonabl e rate of conpensation for piece-rate workers in attendance, and
followng the readi ng, accord said Board agent the opportunity to answer
quest i ons whi ch enpl oyees nay have regarding the notice and their rights
under Section 1152 of the Act.

(h) Notify the Regional Drector of the Salinas regi onal
office, wthin 20 days fromreceipt of a copy of this decision, of steps
Respondent has taken to conply therewth, and continue to report
periodically thereafter until full conpliance is achieved.
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IT IS FURTHER CRDERED that all allegations of the CGonplaint, as

anended, not specifically found herein to be violations of the Act shall
be and hereby are di sm ssed.

DATED My 7, 1977

/ .
W, ~ . oo

WALTER N KAUFNAN

Admnistrati ve Law O fi cer
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NOTl CE TO WIRKERS

After a trial in which each side had a chance to present its case,
the Agricultural Labor Relations Board has found that we interfered with
tﬂe rights of our workers. The Board has told us to send out and post
this Notice.

VW w il do what the Board has ordered and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights;

(1) to organize thensel ves;
(2) toform join or help unions;

(3) to bargain as a group and choose whomthey want to
speak for them

(4) to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 to decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOTI do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VE WLL NOI ask you whether or not you belong to any union, or do
anything for any union, or how you feel about any union;

~ VE WLL NOT threaten you wth closing the nursery or being fired or
laid off or getting | ess work because of your feelings about, actions
for, or nenbership in any union;

- VE WLL NOT grant piece-rate increases in order to influence your
deci sion to support or not support a union;

VEE WLL NOT di sconti nue any insurance or other benefits because of
your feelings about, actions for, or nmenbership in any union.

VEE WLL buy heal th i nsurance for Jose Lopez as before and pay him
any noney ho rmay have | ost because we cancell ed his heal th i nsurance.

VE WLL offer Juanita Lopez, Bl anche Lopez and (ctavia Cortez their
ol d jobs back, beginning this season, and we w Il pay each
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of themany noney each nay have | ost because we |aid themoff.

DATED,

A< TOMD NURSERY

By:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the Sate of Galifornia. DO NOIT REMOVE CR MJTI LATE
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