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n Decenber 17, 1975, an el ection was conduct ed anong t he

agricultural enpl oyees of the enpl oyer, Val dora Produce Conpany.

The results of the el ection were as fol | ows:

Votes cast for the United Farm Workers of 64
Arerica, AFL-C O (UFW.

Vot es cast for the Western Conference of 35
Teansters (WCT)

\Votes cast for No Labor O gani zation 1
Chal l enged Bal | ot's 66
Void Bal |l ots 1

Because the nunber of challenged bal lots is sufficient

to affect the outcone of the el ection, the regional director of
the Agricultural Labor Relations Board (Board), Rverside Cfi ce,

conducted an investigation of the chall enges and i ssued a Report



on Challenged Ballots on February 5, 1976, pursuant to 8 Cal.
Admn. Code Section 20365 (e) (1). The regional director recom
mended sustaining the challenges to 20 ballots and overruling

the chall enges to 20 ballots. He made no recomendation as to
26 economc strikers.

The regional director's report was nailed to the parties on
February 5, 1976. Both the enpl oyer and the VT nai |l ed exceptions to
the Executive Secretary in Sacranento on February 17. They were
recei ved on February 18 and 19 respectively. Forner Section 20365(f) 1/
of the regulations provided, "The conclusion(s) and recomendation(s)
of the regional director set forth in the report provided for in (1)
above will be final unless exceptions to his conclusion(s) and
recommendation(s) are filed by a party wth the Executive Secretary in
Sacranento, within five days follow ng receipt of the regional
director's report."

In SamAndrews' Sons, 2 ALRB No. 28 (1976), we held that

I f exceptions to a challenged bal ot report are nailed wthin five days
of receipt of the report, they are tinely filed. Ve do not know on
what date the regional director's report reached the reci pients, but it
Is unlikely that it took seven days to travel fromone |ocation to
another in the sane town. Therefore, nornmal Iy we woul d di smss these
objections. Sunnyside Nurseries, Inc., 2 ARBN. 3(1976).

However, in this case, the regional director's report was nail ed on
February 5, 1976, and the ALRB regional offices

8 Cal. Adnin. Code Section 20365 &f) repeal ed and re-enacted as
8 Cal. Admn. Code Section 20363( b) of the new Regul ations.
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ceased operations on the 6th. Because of the uni que circunstances and
possi bl e confusion, we wll consider the exceptions.

None of the parties excepted to the regional director's
recommendation to sustain 20 2/ and to overrule three. 3/ of the
chal | enges. Accordingly, we accept the regional director's
recommendations as to these bal |l ots.

There were two chal l enged ballots in the "no identification"
category.4/ The regional director reported that at the tine of the
el ection, both enpl oyees signed declarations stating that they worked
for the enpl oyer. The regional director found that they were on the
eligbility list and that a subsequent check of their payroll
signatures natched their signatures on the decl arations. Accordingly,
the regional director recommended overruling the chal l enges. The WCT
di d not except, and the enpl oyer took exception w thout alleging
specific facts to refute the regional director's findings.

The enpl oyer asserted that it was not afforded the

opportunity to examne the declarations of the enpl oyees, that

. 2/ Mario Bancifra, Jesus Castaneda, Anparo Garcia, Andres A
Jimenez, Andres Lara, Pablo Piedra, Arnolfo Reyes, Jose Zanbrano (did
not work during the appropriate period); Joel Carranza, Carlos Fuentes,
Juan CGonzal es, I gnacio A Jinenez, Pablo de Leon, Juan Maneja, Luis
Lopez Navarro, Braulio M Nodorra, Roberto Quezada, Mauro Ranos,
Fo_ er;o Rul I as (noved and coul d not be |ocated); Jose Lerma (voted

W ce),

3/ Augustine Bautista, Heriberto G Escobar, and Sotero Siason.

4/ Gegorio Aarcon, Mises Gircia.
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the persons in question had no evi dence of enpl oynent such as a
paycheck, and that they did not appear on the applicabl e payroll
preceding the filing of the petition. It is incunbent upon the
excepting party to substantiate its allegations and its di sagreenents
wth the regional director. |In the absence of evidence in support of
the contentions of the objecting party, we rely on the report of the
regional director and overrule the challenge to the ballots of Gegorio
Aarcon and Mises Grcia M V. PRsta, 2 ARBMN. 8 SamAndrews'

Sons, supra.

According to the regional director, Petra Hernandez was
erroneously listed as Pedro Hernandez. Nb evidence was offered to
contradict this finding and the chall enge is overrul ed.

d the fourteen ballots chal | enged because the voters were
not onthe eligibility list, ten bel onged to people found by the
regional director to have worked during the appropriate pay period of
Decenber 4 to Decenber 10, 1975, but to have recei ved their pay checks
as part of a famly unit.5 The regional director noted that it is a
common practice in agricultura enpl oynent for one famly nenber to
receive in his or her nane the paycheck representing the cumul ati ve
efforts of two or nore famly nenbers. Inthis situation, the famly
nenbers not receiving paychecks in their nanes did not appear on the

eligibility list.

YN gj andro (A ex) Donez, Julian Donez, Juanita Garza, Mria
Garza, Lupe Garza, Joe Hernandez, Lidia Hernandez, Mirio Hernandez,
Hva Ramrez, and Rosa Reyes.
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After considering the declarations fromthe al |l eged
enpl oyees, Val dora enpl oynent records, declarations and pay-checks
fromthe famly nenbers on the payroll, and declarations from
W t nesses who observed the voters in question at work, the regional
director concluded that the fol |l ow ng workers were assi sted by one
or nore of the chall enged voters:

1. Rosa Donez' paycheck in the anount of $338. 00
for three days of work on Decenber 8, 9, and 10 incl uded pay for
her father, Alejandro (Al ex) Donez, and her brother, Julian Donez.

2. Lupe Garza assisted Grildo Garza who earned $208. 00 for
pl anting on December 8, 9, and 10.

3. Jose Garza was paid $363. 00 for working on December 8,
9, and 10. The check reflected the work of Jose's wife, Juanita, and
their daughter, Maria; apparently the husband and wife alternated as
recei pients of the famly check.

4. Petra Hernandez recei ved a paycheck for $377.00 for
wor ki ng on Decener 8, 9, and 10. Apparently she was assisted by Joe,
Lidia, and Mirio Hernandez.

5. BHva Ramrez assisted Pedro Ramrez and,

6. Rosa Reyes assisted her husband, A lar Reyes on
Decenfer 8 and St h.

Wil e Section 1157 of the Labor Gode does specify that a
voter's nane nust appear on the enpl oyer's payroll, it was not the
intent of the Legislature to di senfranchi se enpl oyees who wor ked
during the appropriate period but whose nanes were left off the payroll

by the enployer. M V. P sta, supra. Fn. 1, states,
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"[ We] note that the names of those enployees, who for purposes of

mut ual conveni ence did not appear on the payroll Iist nust be

included on the eligibility list pursuant to Title 8 Cal. Admn. Code
20310 (d) (2)." Ve heldin Yoder Brothers Inc., 2 ARBNo. 4 (1976)

that, "enpl oyees who are paid or are entitled to be paid for the

applicable payroll period are eligible to vote."

Since neither the enployer not the WCT offered evidence to
refute the regional director's findings, that the ten people discussed
above worked during the eligibility period, we overrule the challenges
to their ballots.

Teresa Mran did not appear on the eligibility list and
stated she was on sick | eave with a reasonabl e expectation of
returning to work. The regional director recormended that the
chal l enge to her ballot be overruled. W renmand her ballot for
further investigation, pursuant to the guidelines in Rod MLellan Co.,
3 ALRB No. 6. Her ballot will be counted if it appears that she

woul d have performed work for the enployer, but for an absence due to
i1l ness or vacation. |In deciding her eligibility, the Board wll
consi der such factors as the enployee's history of enpl oynent,
continued paynments into insurance funds, contributions to pension or
other benefit prograns, and any other relevant evidence which bears
upon the question of whether or not there was a current job' or
position actual |y held by her during the relevant payroll period. Rod

MlLel | an, supra.

Three enpl oyees were not on the enployer's payroll records,

but the |l abor contractor and foreman of the citrus crew,
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Oscar Otega, confirmed that they did work for the enployer during the
eligibility period. Since the enployer and the WCT did not offer any
contradictory evidence in their exceptions, we accept the regiona
director's findings and overrule the challenges to the ballots of Raul
Lopez, Eduardo Toronga, and Mguel P. Villanueva.

There were 26 ballots in the economc striker category.6/ The
regional director made no reconmendations as to these voters, stating
that the Board is currently considering the disposition of economc
striker challenges. W are not currently apprised of facts that woul d
permt us to dispose of the economc striker challenges. Therefore, we
remand the ballots to the regional director. |If after a count of the
overruled ballots, the votes of the economc strikers are still
determnative, the regional director will conduct an investigation in
accordance with the standards set out in Pacific Tile and Porcelain
Co., 137 NLRB 1358 (1962).

W now turn to the enployer's objection that the petition for

el ection was not timely filed under Section 1156.3(a) (1) wth respect
to peak of season. Section 1156.3(a) (1) reads, "the nunber of
agricultural enployees currently enployed by the enployer named in the
petition, as determned fromhis payroll inmediately

6/ Alberto Cajica, Francisco Chavez, Consuela Diaz, Maria Del
Carmen Hau, Rosa Maria Hau, Arcadio Haneran, Maria Herrera, Juan
Her nandez, Rachel Hernandez, Santos De Leon, Alicia Ponce, Maria
Teresa Ramrez, Salvador Ramrez, Abundio Rodriguez, Dora A
Rodriguez, Eulogio Rodriguez, Flora A Rodriguez, Juanita Soto _
Rodri guez, Maria Quadal upe Rodriguez, Maria E. Rodriguez, Marsedalia
Rodri guez, M chaela Reyes Rodriguez, Pedro Rodriguez, Jose Ortiz
Soto, Juan Antonio Soto, Maria Quadal upe Soto.
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preceding the filing of the petition, [nust not be] |ess than 50
percent of his peak agricultural enploynent for the current
cal endar year."

The enpl oyer supplied information to the Board stating that
at peak, it enploys 329 workers and that at the tine of filing of the
petition 153 peopl e were enployed. In conputing the eligibility Iist,
t he enpl oyer erroneously excluded the nanes of ten workers being paid
in famly units and of three enpl oyees who shoul d have been on the
list of the citrus crew The regional director overrul ed chal | enges
tothe 13 ballots stating that these enpl oyees shoul d have been
included in the eligibility list. W agree with the regional director's
findings. Thus, when the 13 nanes are added to the enployer's figure
of 153, we arrive at 166 nanes which is nore than 50 percent of 329.
Accordingly, the enpl oyer's objection as to peak is di smssed.

The enpl oyer al so objected that the Board conduct ed
the election in violation of Section 20355 of the 1975 regul ations 7/
inthat the eligibility period exceeded the | ast payroll period of

the enpl oyer imedi ately prior to the filing of the petition. The

enpl oyer's payrol |l period extended from Decenber 4, 1975, through
Decenber 10, 1975, and the notice and direction of election established
the eligibility period fromDecenber 3, 1975, through Decenter 10,

1975.

7/ Section 20365 has been changed in the new regulations to
Section 20352 (a) (1).
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The enpl oyer used the proper tine period in preparation
of the eligibility period and moreover there is no evidence that any
voters were not enployed during the payrol| period of December 4 to
Decenber 10. There is no evidence that any party was prejudiced by
the inclusion of the extra day or that the vote was affected by the
error. Therefore, the election should not be set aside. W dismss
t he enpl oyer' s objection.

GONCLUS ON

The regional director is ordered to open and count the
bal | ots of enpl oyees listed in Appendix A The chal | enges to the
ballots listed in Appendi x B are sustai ned i n accordance wth the
di scussion above. |If the votes of the economc strikers are still
determnative, the regional director shall conduct an investigation
to determne their eligibility. The factors to be consi dered are:
the | ast day each enpl oyee worked for the enpl oyer, the reason he or
she ceased work, the enpl oyer's established practice wth respect
to rehiring forner enpl oyees in the next season, whether the
enpl oyees had perforned seasonal or year-round |abor and if
seasonal , when during the year they are commonl y enpl oyed, and
final ly, whether each enpl oyee engaged in activities since the
commencenent of the strike that are inconsistent wth and constitute
abandonnent of his or her economc striker status.

Dated: February 4, 1977
Gerald A Brown, chai rnan
Robert B. Hut chi nson, Menter
Ronal d Rui z, Mentoer
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APPENDI X A

Gregoria Al arcon

Mbi ses Garcia
Augustine Bautista
Heriberto G Escobar
Petra Hernandez
Sotero Siason

Al ej andro Donez
Jul'1an Donez

Juanita Garza

Maria Garza

Lupe Garza

Joe Hernandez

Li di @ Her nandez

Mari o Her nandez

El va Ram rez

Rosa Reyes

Raul Lopez

Eduar do Tor onga

M guel P. Villanueva
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APPENDI X B
CHALLENGES SUSTAI NED

Jose Lerma

Mario Bancifra
Jesus Cast aneda
Amparo Garci a
Andres A Jinenez
Andres Lara

Pabl o Piedra

Arnol fo Reyes

Jose Zanbrano

Joel Carranza

Carl os Fuentes
Juan Conzal ez

| gnaci o A. Ji nmenez
Pabl o De Leon

Juan Manej a

Lui s Lopez Navarro
Braulio M Nodorra
Robert Quezada
Maur o Ranos

Roberto Rull as
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MEMBER JOHNSEN, di ssenti ng:
| dissent fromthe majority opinion as it pertains to the
principle adopted concerning the eligibility of one enployee, Teresa
Moran, whose nane did not appear on the voter eligibility list. This
enmpl oyee clains that she was on sick | eave with a reasonabl e expectation
of returning to work, and the najority finds her to be an eligible voter
based on their reasoning in Rod MLellan Co., 3 ALRB No. 6 (1977). |

woul d not find her to be eligible for the reasons expressed in ny
di ssenting opinion to Rod MLel | an .
Dated: February 4, 1977

Hchard Johnsen, Jr ., Menber
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