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DEQ S ON ON GHALLENGED BALLOTS AND GBIECTI ONS

Pursuant to the previsions of Labor Cede Section 1146 the
Agricul tural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel .

Followng a Petition for Certification filed by VWstern
Qonference of Teansters and its affiliated Locals, herein called VT or
Teansters, on Septenber 10, 1973, an el ection by secret ballot was
conducted on Septenber 17, 1975, anong the agricul tural enpl oyees of Md-
Sate Horticulture . (Ewl oyer).

The Tally of Ballots furnished to the parties at that tine
showed the follow ng results:
LIy
LIy



Nothion . . .. ... ...... 4
Void Ballots . . . . . ... ... 3
Chal lenged Ballots . . . . . .. . 64
Total . . . . . . . . . ... ... 19

Because the chall enged bal lots are determnative of the outcone
of the election, the Regional Drector of the Fresno office conducted an
i nvestigation and i ssued a Report on Chal | enged Bal | ots,¥ dated Decenber 10,
1975, pursuant to 8 Cal. Admn. Gode Section 20365 (e) (1.) (1975).

n February 16, 1976, in response to a request by the
Agricultural Labor Relations Board for further investigation concerning the
voting eligibility of certain persons who were not included on -he
eligibility list, and of alleged supervisors, the Regional Drector issued a
Suppl enental Report on Chal | enged Bal | ot s.

The VT, the Enpl oyer and the Intervenor, Uhited FarmVWrkers of
Amrerica, AFL-QO (URW, tinely filed exceptions to the initial report on
Chal I enged Ballots as permtted under 8 CGal. Admn. Code Section 20365 (f)
(1975). The UFWalso tinely filed exceptions to the Suppl enental Report.

Havi ng reviewed the full record before us, we nake the

YThree categories of challenges were nade: (1) 28 by the Board Agent,
on the basis that those voters were not on the eligibility list; (2) 4
by the UFW on the basis that they were not agricultural enpl oyees; and
(3) ﬁl by the Enpl oyer, on the basis that they were not economc
strikers.
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follow ng findings of facts and concl usi ons of |aw

Board (hal | enges

Board Agent chal | enged the ballots of 28 voters-? on
the basis that their nanes did not appear on the eligibility list. The
Regi onal Director recommended that 23 of these chal | enges be sustai ned,*
and that the 5 others (F avia Escobedo, Jose M Hernandez, Lucio Cantu
Leal, Estella Myjarro, and Refugi o Revas Tel | o, whose nanes he found
appeared on the Epl oyer's payrol|l records for the appropriate period) be
overruled. As no exceptions have been filed to the Regional Drector's
recomendat i ons, we hereby overrul e the chal lenges to the ballots of the 5
naned enpl oyees and sustain the other 23 chal | enges.

The UFWexcepted to the Regional Drector's recomendati on to
sustain the challenges to the ballots of Santana Moral es, Jose Antonio
Grcia, and Juan Hernandez. As to Santana Moral es, an examnation of the
Enpl oyer' s payrol | records reveal ed that she was not enpl oyed in the
appropriate payroll period. The UFWargues that the reason Ms. Mral es'
nane is not found on the payroll eligibility list is because she was an
economc striker. Athough Ms. Mrales participated in an economc stroke
whi ch began at the Enpl oyer's vineyards on July 29, 1973, the investigation
reveal ed that she was enpl oyed by the Enpl oyer during July and August of

Z The Regional Drector erred in stating that there were 29 voters
inthis category, as one of them(R cardo Linares) was |listed tw ce.

¥ The nanes of the 23 voters whose chal | enges were sustained on the basis

that their names do not appear on the eligibility list are included in
Appendi x B, attached hereto.
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1975. In order for an enpl oyee to have voting eligibility as an economc
striker it nust be found that she ceased her enpl oynent in support of an
economc strike agai nst her enpl oyer and that she has not abandoned the

strike. Pacific Tile and Porcelain . , 137 NLRB 1358 (1962) . By

accepti ng enpl oynent prior to the el ection fromthe Enpl oyer, agai nst whi ch
she was previously on strike, M. Mral es abandoned the strike.
Accordingly, we hereby sustain the challenge to her ballot.

The ULFW in its exception to the Regional Orector's
recommendation to sustain the challenges to the ballots of Juan P.
Hernandez and Jose Antonio Garcia, contended that their names do, in fact,
appear on the Enpl oyer's payroll records. Qur origina energency
regulations, 8 Gal. Admn. (ode Section 20355(1975), set forth the
requirenents for voter eligibility. If these workers were enployed wthin
the payrol| period preceding the filing of the el ection petition en
Sept enber 10, 19"3; both woul d be eligible re vote. However, the Regi onal
Orector's investigation showed that only two persons surnaned Garcia (Job
and Raynond) were enpl oyed during the eligibility period, and that both of
those enpl oyees voted. The earliest tine a Jose Antoni o Garcia appears on
the Enpl oyer's payrol|l was one nonth after the el ection. Mreover, the
Enpl oyer' s payrol| records established that Juan P. Hernandez was not hired
by the Enpl oyer until eight days after the election. Therefore, neither
Jose A Garcia nor Hernandez was eligible to vote. A though the UFWnade a
general denial as to the Regional Drector's finding as to these two
persons, it failed to present
TITTETTTTTTTT ]
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evi dence supporting its contention.¥ Thus, in accordance with the Regi onal
Drector's recomendation, we hereby sustain the challenges to the ballots
of Jose Antonio Garcia and Juan P. Hernandez.

I nt ervenor Chal | enges

The WFWchal | enged the bal l ots of A fredo Baez, John Kates,
Manuel Qnelas, and Luis Zendejas, alleging that these individuals are
supervi sors within the neaning of Labor Code Section 1140.4(j).% The
Regional Director concluded that these four persons were not supervisors
as defined in the Act and recommended overruling the challenges to their
ball ots. V¢ disagree.

The initial Report on Chal |l enged Bal lots described the duties of
these nen as: "teaching, review ng new workers' perfornance, directing the
manner in which work is perforned ...." The (GFWexcepted, asserting -hat
these duties are sufficient: to establish supervisory status. After further

I nvestigation, the

Y See M V. Pista, 2 ALRB Nbo. 8 (1976) in which we interpreted
8 Gal. Admn. Code Section 20365(b) as requiring that parties excepting to a
Regional Drector's findings make explicit exceptions, rather than general
denials, and submt supporting fact: and legal authority.

* The definition of supervisor is set forth in Section 1140.4(j), Labor
Qode:

The term"supervisor” neans any i ndividual having the
authority, inthe interest of the enployer, to hire, transfer,
suspend, lay off, recall, pronote, discharge, assign, reward,
or discipline other enpl oyees, or responsibility to direct
them or to adjust their grievances, or effectively to
recommend such action if, in conjunction wth the foregoi ng,
the exercise of such authority is not of nerely a routine or
clerical nature, but requires the use of i1ndependent judgnent.
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Regional Drector found that the nen's duties only occasional |y required
themto instruct new enpl oyees regarding the manner in which work is
perforned, that they did not exercise independent judgnent in connection
wth their teaching duties, and that their supervisor visited each crew
three or four tines daily to direct and review their work.

At the hearing on objections, evidence was introduced on the duties
of Zendejas. The testinony of Zendejas' i|immedi ate supervisor, Luis Anaya,
establ i shed that Zendejas: (1) assigns enpl oyees to rows of grapes to be
pi cked when picking begins in an area; (2) is inimed ate charge of a crew of
up to 80 workers; (3) tells workers when to begin work and when to start and
stop picking grapes; (4) inspects the enpl oyees' work to insure adequate
perfornmance; (5) remains in charge of the same group of workers as they nove
fromranch 10 ranch at harvest tine, even though is imedi ate supervi sor mght
change in connection wth such noves; and (6) may have told | ai d-of f enpl oyees
toreturn to work when a lull in the harvesting ended. Amaya al so testified
that, although he is the general forenan of the ranch on whi ch Zendej as
wor ked, he does not spend all his tine wth Zendej as crew our |eaves Zendej as
in charge, as he trusts Zendej as very nmuch

In summary, the record establishes that Zendej as
responsibly directs a large crew of enpl oyees and that his exercise of such
authority is not nerely of aroutine or clerical nature, but requires the use
of independent judgnent. Accordingly, we conclude that Luis Zendejas is a
supervi sor wthin the neaning of the Act, and therefore the challenge to his

bal |l ot is sustained.
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Athough little testinony was introduced at the hearing
concerning the other three chal l enged voters whomthe UFWcontends are
supervisors, it appears that they occupied positions simlar to Zendej as'.
However, because of inadequate evidence in the record, we are unable to
resol ve these three challenges at this tine. |f, after opening and
counting the overruled chal l enges |isted in Appendi x A attached hereto,
t he unresol ved chal | enges prove to be out come-determnative, the Regi onal
Drector shall, in his investigation of the unresol ved chal | enges,
determne the status of Baez, Kates and Qnelas in light of our findi ngs
w th respect to Luis Zendej as.

Enpl oyer Chal | enges
Pursuant to 8 Gal. Admn. Gode Section 20350 (b) (4), the

Enpl oyer chall enged the bal lots of 31 voters who clai ned that they were
economc strikers. The Regional Drector recommended that 26 of these
chal I enges be sustained and that the remaining 5 be overrul ed. ¢ consider
all of these challenges in six separate groups, as set forth bel ow

Goup 1. The Regional Drector recommended sustaining
the challenges to the ballots of: Yolanda Al ej andro. Maria Antonio,
Garcia, Asuncion nzal es, A berto Hernandez, Carnen B bi ana Her nandez,
Rta Hel ena Hernandez, Margarito Minoz, and Refugi a Vega, as he found that
they had abandoned their status as economc strikers by applying for work
wth, or placing their nanes en a future-enpl oynent |ist wth the Enpl oyer.
As no exceptions have been filed as to this recommendati on, we hereby

sustai n these eight chal | enges.
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Goup 2. The Regional D rector recomnmended sustaining the
chal I enges to the ballots of Connie Alejandro, Mctor Garcia, R chard
Montez Montoya, Catalina Minoz, Lucy Pinental, and Frank Val dez. Al though
these six persons appeared at the el ection and stated in decl arations that
they were economc strikers, their nanes do not appear on the Enpl oyer's
payrol | for the pay period preceding July 29, 1973. Labor Code § 1157.
Nei ther their declarations nor a subsequent investigation by the Regi onal
O rector disclosed evidence which woul d establish their voting eligibility,
ei ther as enpl oyees or as persons having an expectation of regul ar
enpl oynent with the Enployer at the tine the strike started, despite the
fact that their names were absent fromthe appropriate payroll.
Accordi ngly, we hereby sustain these six chal |l enges.

Goup 3. The Regional Drector recommended sustaining the
chal l enges to the ballots of Josa Rubio and Toribia Martinez. V& do not
agree. Their nanes appear on the Enpl oyer's payroll records at the tine of
the strike; they went out on strike on July 29, 1973, and thereafter
participated in strike-related activities. In the course of a further
investigation by Regional Drector, these two nen clai ned econom c-striker
status as to a nunber of other enployers as well as the Enpl oyer herein,
and stated that if all the strikes agai nst the other enployers were to end
si mul taneously, they would return to work for those other enpl oyers. Based
upon these statenents, the Regional Drector apparently concluded that they
abandoned their interest in the strike against the Enpl oyer in the instant

case.
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In Pacific Tile and Porcelain Go., 137 NLRB 1358 (1962), the

NLRB hel d that once economc-striker status is achi eved, the econom c
striker is presuned eligible to vote in the election and that, to rebut this
presunption, the party chal | engi ng the economc striker's ballot nust
affirmati vel y show by objective evidence, that the economc striker has
abandoned his interest in his struck job. The NLRB further held that
acceptance of other enploynent will not in and of itself indicate
abandonnent of the strike, even if the striker failed to tell the new
enpl oyer that he only wanted a tenporary job. V¢ do not consider that Jose
Rubi 0's and Toribia Martinez' response to a hypothetical question is
sufficiently objective evidence to overcone the presunption of their
eligibility, Accordingly, we hereby overrule the chall enges to their
bal | ot s.

Goup 4. The Regional Drector found that although Arnursc
&nsaies Pientes clained to be an economc striker, he had in fact continued
working for the Enpl oyer after the strike began. Thus, as he is not an
economc striker wthin the neani ng of Labor Gode Section 1157, we her eby
sustain the challenge to his ballot.

Goup 5. The Regional Drector recommended overruling the
chal I enges to the ballots of Carnen Al onzo, Jose Zruz Juana Garcia, Ruben
A fredo Hernandez, and Ranmon Sanchez. These voters appeared during the
investigation conducted by the Regional Drector and substantiated their
claimthat they were economc strikers. Their nanes appear on the
Enpl oyer' s payroll for the pay period i medi atel y precedi ng coomencenent of
the strike on July 29, 1973. They went on strike on or about July 29, 1973,

and participated in strike-related activities. The Enpl oyer excepts to
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the recommendation on the grounds that it has not been established that
these voters were economc strikers and retained their status as such.

As stated in Pacific Tile and Porcelain Go., supra, where a

presunption of eligibility arises, it is the burden of the chall enging party
to establish by objective evidence that the economc striker has abandoned
his interest in the strike. A though both the Epl oyer and the WCT argue at
| ength that they were denied an opportunity to have a hearing on the

chal | enges, neither made use of its opportunity, in filing exceptions, to

present facts or evidence to support the challenges. In John V. Borchard

Farns, 2 ALRB No. 16 (1976), we held that an objections hearing pursuant to
8 Gal. Admn. Gode Section 20365 (1975), is not required unless there are
naterial factual issues in dispute. In the case of challenged ballots, when
the parties have failed to rai se, through specific assertions substantiated
by evidence, a material factual dispute that woul d warrant further

i nvestigation or hearing, the Board is entitled to rely on the report of the

Regional Drector. SamAndrews' Sons, 2 ALRB No. 28 (1976). As neither the

Enpl oyer nor the WCT presented any evidence contrary to that found by the
Regional Drector, there are no naterial factual disputes to be resolved in
this regard. Accordingly, we adopt the Regional Drector's recommendation
and hereby overrul e the challenges to the ballots of these five voters.

Goup 6. The Regional Drector found that the nanes of Felix
A e andro, Jr., Lucia Alonza, Sara Garcia, Zenaida Minoz, Garciela R o0s,

Anita Rodriguez, Mauro Rorman, Jose Val encia, and
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Pete Zaval o appeared on the Enpl oyer's payroll for the pay period endi ng
July 29, 1973. A the election, these persons signed affidavits of
econom c-striker status. However, because they did not appear during the
i nvestigation subsequent!|y conducted by the Regional Drector, he
recormended that the challenges to their ballots be sustained. V¢ do not

agree. Uhder Pacific Tile and Porcelain (., supra, a presunption is raised

in favor of the voting eligibility of each of these enpl oyees, rebuttabl e
only by sufficient proof that the enpl oyee has abandoned interest in the

strike or in his or her struck job. George Lucas & Sons, 3 ALRB No. 5

(1977). The only factual information on that issue fromwhich an inference
arguably mght be drawn is the evidence of their failure to appear during
the investigation. However, we consider that nonappearance al one i s not
sufficient to establish abandonnent in this case. Mreover, is not clear
whet her the Regional Drector attenpted to confirmthe al | eged econom c-
striker status of the voters fromother sources, or whether the parties were
of fered an opportunity to rebut the existence of that status. In these
ci rcunstances, as we do not have sufficient facts to determne the voting
eligibility of these nine persons, we nmake no revol ution of the chal | enges
totheir ballots at this tine.
QONCLUSI ON

The Regional Drector is hereby ordered to open and count the
twel ve (12) ballots for which chal | enges have been overrul ed, as set forth
in Appendix A and to issue and serve a revised tally of ballots upon the
parties. The 39 ballots to which chal |l enges have been sustai ned, as set

forth in Appendix B, shall not be
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opened or consi der ed.

If the ballots of the twelve (12) voters whose chal | enges have
not been resol ved, as set forth in Appendix C prove to be out cone-
determnative, the Regional Drector shall conduct a further investigation

along the lines suggested in this Decision.

(bj ecti ons Heari ng

Pursuant to Labor Gode Section 1156.3 (c) , the Enpl oyer, the
WZT, and the UFWtinely filed objections. On January 15 and 16, 1976, a
hearing was held in Delano, Galifornia. At the commencenent of the hearing,
the WCT wthdrew all of its objections, and the Ewl oyer failed to present
any evi dence supporting its objections. Therefore, we decide only the
obj ections raised and litigated by the UFW¥

The UFWcontends that the Enpl oyer pronul gat ed and

discrimnatorily enforced an invalid no-solicitation rule: that Expl oyer and
VCT representatives, acting in concert, threatened and inti mdated enpl oyees
in a manner which deprived themof the free and rational exercise of their
franchi se; and that the Enpl oyer held a "captive audi ence" speech.
. THE NOSQLIATATION RLE THREATS AND | NTT1 M DATI ON

n August 12, 1975,” the UFWtel ephoned the Enpl oyer for the

purpose of determning its access policy. Anan identified as
THTTETETTTTT T

¢ The UFWfiled 34 objections; a hearing was set on 22 of these. The
record reflects that the UFWIlitigated the three objections considered
her ei n.

' The Agricultural Labor Relations Act, Labor Code Sections 1140 et seq.,
becane | aw August 28, 1975.
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Redger, ¥ answered the cal |l stating that the Enpl oyer woul d not

permt access for the purpose of union organizing. 1 August 20, 1975,
three UPWorgani zers were arrested for trespass at the Enpl oyer's vineyard
when they attenpted to organi ze the enpl oyees there. The arrest was
initiated by a citizen conplaint filed by Ed Redger, ranch superi nt endent.

In K K Ito Farns, 2 ARB No. 51 (1976), we held that excess

access prior to the effective date of the Act is an appropriate subject for
review and nay be grounds for setting aside an el ecti on where such conduct
i nvol ved coercion or intimdation of workers which interferes wth their
free choice of a collective-bargaining agent. A denial of access prior to
the effective date of the Act is also a proper subject of reviewif it is
establ i shed that such denial tended to interfere with the free choi ce of a
bar gai ning agent by intimdating or coercing voters, or if the denial

ot herw se tended to undermne the basic fairness of the el ectoral process.
Bven if the Enpl oyer's pre-Act policy was to prohibit access, there is no
evi dence that any of the workers were aware of such policy. Thus, it
cannot be said that the policy intimdated or otherw se tended to infl uence
the electorate. The arrest occurred nore than three weeks prior to the
election, and it is unknown how nany, if any, of those who voted had
wtnessed the incident. In viewof its renoteness in tine and the
uncertainty as to the nunber of enpl oyee w tnesses thereto, we find that

t he

¥ B Redger was the Enpl oyer's ranch superintendent; his brother, Jim
Redger, was an enpl oyee; which of the two answered the call is not clear.
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incident did not tend to create a coercive or intimdating atnosphere in
which the el ectorate were unable to freely exercise their franchise.

The UFWcontends that the Enpl oyer mnai ntai ned and
enforced a policy of refusing to all ow UFWorgani zers to cone upon its
property to speak to its enpl oyees, at lunch tine or at any other tine. In
support of this contention, the UPWpresented evi dence of a post - Act
i nci dent whi ch occurred sone 27 days after the first denial of access .Y
O Septenber 15, 1975, between 11:45 a.m and 11:55 a.m, four or five UFW
organi zers entered the Enpl oyer's vineyards. The record reflects that
enpl oyees were still working when the organi zers arrived, but ceased
working wthin a fewmnutes after their arrival. As sone workers were
beginning to | eave the fields for lunch, a UFWorgani zer was taken
by the armand directed fromthe vineyard by supervisor Ed | edger;
there was no evi dence of physical viol ence. ¥

In Certified Eggs, Inc., 1 ALRB No. 5 (1975), we held that a

singl e non-di scrimnatory denial of access wll not warrant setting aside
an el ection when effective access is otherw se obtai ned. See al so Tonooka
Brothers. 2 ALRB No. 52 (1976); Souza Boster, 2 ALRB No. 57 (1976). The
UFWdid not claimthat it was

¥ 1t should be noted that the Board was enjoined fromenforcing the
access rule by state and Federal courts from Septenber 3, 1975, to
Sept enber 18, 1975.

Y The instant case is distinguishabl e fromPhel an and Tayl or Produce, 2
ALRB Nb. 22 (19761. |In that case, we set the el ection aside because of a
viol ent physical attack on a union organi zer which occurred in the presence
of workers. Redger's act was nonviolent. Further, it is not clear how
many, if any, of the workers wtnessed Redger's act.
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deni ed access to the Enployer's vineyards at any other tine. Even on this
occasion, at |east four organi zers communi cated with the enpl oyees and

distributed | eafl ets. However, unlike the situation in Certified Egs,

Inc., supra, in which the conplai ning uni on had obtai ned access on pri or

occasions, there is no evidence here that the UFWhad obtai ned pri or
access. The UPWwoul d have us find that the burden is on the Ewl oyer to
show that access was all owed on other occasions. V¢ disagree. It is well
establ i shed that the party asserting a fact has the burden of proving it.
The UWFWhas failed to show by a preponderance of the evidence that it was
effectivel y deni ed access.

Arguably, the denial of access to one union on two occasi ons,
conbi ned with a show ng that a rival union was granted extensive access by
the Enpl oyer could preclude a fair election contest. The UFWsought to
establish that and called three w tnesses to show chat the Teansters were
given full access to the Enployer's property, not nerely to service their
pre-exi sting union contract, but al so to organi ze and canpai gn for the
upconing el ection. ¥ A UFWattorney testified that on Septenber 15, as
Redger was denying access to the UFW Teansters representatives are
Maturino entered the fields carrying leafl ets. Redger's expl anation for
the Teansters' access was that the Teansters had a contract wth the
Enpl oyer. The wtness did not know what nessage the | eaflets conveyed.

Another UPWw tness, A fredo Hiuerta, testified that on

4 The Teansters and the Enpl oyer executed a col | ective
bargai ning agreenent in July 1975.
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Septenber 15 and 16, and on other days after the el ection, Teansters
representative Frank Mendoza visited his crew but solely for the purpose
of distributing Teanster nmagazi nes. n Septenber 15, Mendoza arrived al one
at the 9:30 am break tine, remained five mnutes and left. On Septenber
16, Mendoza arrived wth two other persons about noon, agai n passed out
nagazines and | eft wthin five or ten mnutes. M. Hierta did not know who
the other two persons were, or whether they were organi zers, or what they
were doing there. The nagazine carried a photograph of the Teanster
president on it and was apparently the same one passed out before and after
the election; Hierta did not read it. V& do not consider this activity

i nconsi stent wth the Teansters' exercise of their right of access to the
workers to admnister their contract.

The URW's principal wtness, in support of its contention that
discrimnatory access was accorded to the Teansters and in support of its
contention as to Enpl oyer and Teanster threats and inti mdati on was Raquel
Ballonez. M. Ballonez testified that she was laid off about two weeks
before the election. A that tine she was working in Juan Martinez' crew
Three or four days before the el ection, she returned to work, this tine in
Luis Zendej as crew She testified that while she was in Martinez' crew
Teansters organi zer Mendoza cane out to the fields and threatened and
frightened enpl oyees wth discharge if they did not sign a checkoff card

and/or vote for the Teansters. However, she stated,

Y The Enpl oyer at that tine was using at |east three crews. Hierta
was in Hora Allnond' s crew Luis Zendej as and Juan Martinez were in
charge of the other two crews.
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Mendoza never approached or threatened her because he knew she woul d never
conply, but he so succeeded in intimdating other workers that nany of them
did not vote, but hid under the vines when the bus cane to take themto the
polls. At one point in her testinony Ms. Ballonez stated that Zendej as was
w th Mendoza when the latter visited the Martinez crew |ater she testified
that Zendej as was w th Mendoza when Mendoza visited Zendejas’ crew She
stated that crew boss Zendej as was al ways urging the workers to vote for
the Teansters, although, unlike Mendoza, he never threatened or intimdated
the workers. Zendejas, she testified, stood by the voter bus, and, as each
voter boarded, said "Vote Teansters". Wen remnded of the Board Agent's
proxi mty, she changed her testinony and stated that the Board Agent was an
Angl o and that Zendej as was speaki ng i n Spani sh and used the word ' "damed"
Instead of Teanster, so chat what Zendejas was literally saying to each
voter was "Vote damed'. She testified that Zendejas did not approach her
because he knew she favored the UFW

In sharp contrast to Ms. Ballonez' testinony concerni ng
Mendoza' s comments to her crewis the testinony of M. Huerta that
Mendoza’ s never threatened himor anybody else in his crew O -he basis
of the entire record, we are not persuaded that the allegations as to
access, threats, and intimdati on have been proved by a preponderance of
the evidence. Accordingly, the objections that the Enpl oyer
discrimnatorily provided the Teansters with access is dismssed; the
obj ection that the Epl oyer and the Teansters, acting in concert, so
threatened and intimdated the workers that they were deprived of a free,

rational choice in the electionis
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al so di sm ssed.

1. CAPTI V& AD BENCE SPEECH

The all egation that the Enpl oyer nade a capti ve-audi ence speech
concerns events whi ch occurred on the norning of the el ection, Septenber
17, 1975.

As previously set forth, there is sone evidence that as workers
were |l eaving the vineyard to board a conpany bus destined for the polls,
crew boss Zendej as stationed hinself at the entrance to the bus. As
approxi matel y 25 nenbers of the crew passed through the door, he stated to
each of them "Wote Teanster”. An ALRB agent was wthin hearing range.
However, Zendej as spoke in Spani sh and used another word for the term
"Teanster". ¥ \Wether the Board Agent spoke Spani sh and understood Zendej as
remarks is not known. & those persons boarding the bus, several were
nenbers of the Zendejas famly.

The UFWurges us to apply the rul e of Peerless H ywood
., 107 NLRB 427 (1953).% |n Peerless, the National Labor

Rel ati ons Board held that an el ecti on speech delivered by an enpl oyer

or a union to a nassed assenbly of workers, on conpany

tinme, wthin 14 hours of an election was grounds for overturning in
election. BEven if Zendejas nmade the above renarks, they do not constitute
a capti ve-audi ence speech, or otherw se objectionabl e conduct.

Accordingly, this objection is hereby di smssed.

L According to this version Zendej as woul d have been sayi ng "\ote
darmmed" .

“'1n Yamada Bros., ALRB No. 13 (1975), we noted the "captive audi ence"
rule nmay not be appropriate under our Act.

4 ALRB Nb. 101 18.



Havi ng consi dered the objections individual ly and

cumul atively, as required by our holding in Harden Farns of California,

Inc., 2 ALRB No. 30 (1976), we find theminsufficient to warrant setting
asi de the el ection.

Dat ed: Decenber 19, 1978

GERALD A BROM Chai r nan

RONALD L. RJU Z, Menber

RCBERT B. HUTCH NSO\ Menber

4 ALRB Nb. 101 19.



APPEND X A

Chal | enges Qverrul ed,;

CGarnen Al onzo

Jose Quz D az

H avi a Escobedo

Juana Garcia

Jose M Her nandez
Ruben Al fredo Her nandez
Luci o Gantu Leal

Toribia Marti nez

© ©®© N o g & w D PF

Estella Mjarro
Jose Rubi o
Ranon Sanchez

e
N BB O

Ref ugi o Revas Tell o
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APPEND X B

(hal | enges Sust ai ned:

N N S = e
B © b N oo~ B RKPEF O

© © N o g M~ 0w NP

Gonni e Al ej andro

Yol anda Al ej andro

. Graceli a Andr ade

Raquel Bal | onez

Syl vi e Bal | onez

Bpi fanio GCegj a

Pol Iy Cervantes

Mari a Espi noza

Maria M Espi noza
Jose Antonio Garcia
Maria Antonio Garcia
Mictor Garcia

Asunci on Gonzal as

3 adys G aen

A berto Hernandez
CGarnen B bi ana Her nandez
Juan P. Hernandez

R ta Hel ena Her nanaez
Carnen Hierta

R cardo Li nares
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21. Rodri go Linares

22. Teresa Li nares

23. Mari a Lopez

24.
25.
26.
27.
28.
29.
30.
31
32.
33.
34.
35.
36.
37.
33.

Juana Madri gal

Teresa Madri gal

Andrea Martinez

Franci sco Marti nez
Maria doria Mntenayer
R chard Mnt ez Mntoya
Sant ana Moral es

Cat al i na Munoz
Margarito Minoz

Lucy pi nent al

Arnutao Gorzai es Puentes
Frank Val dez

Ref ugi a Vega

Quadal upe Zanor a

Luci ano Hantr a

39. Lui s Zendej as



(hal | enges Not Det er mi ned:

L
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© © N o o b~ W DD

Felix Al ejandro, Jr.
Luci a A onza

A fredo Baez
Sara Garcia
John Kat es
Zenai da Munoz
Manuel Q nel as
Gaciela Ros
Anita Rodri guez
Maur o Rorman
Jose Val enci a

Pete Zaval o
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CASE SUMVARY

Md-Sate Horticulture Q. 4 AARB No. 101
Case No. 75-RG51-F

AODEOS N

At the hearing on objections, held on Septenber 17, 1975, Petitioner
Teansters wthdrewits objections. As the Epl oyer submtted no evi dence
as toits objection, it was dismssed. Intervenor UFWw thdrew 14 of its
obj ections and presented evi dence on the remaining 5 i ssues. The
Admnistrative Law Oficer (ALQ concluded that the Enpl oyer granted access
inadscrimnatory manner and that a supervi sor urged enpl oyees to support
the Teansters. The ALO nmade no conclusions as to alleged threats and
interrogation, but noted that several persons who worked for the Teansters
or the BEnpl oyer and who nay have had know edge of the events in question
were not called to testify. The record presented to the Board incl uded t he
Regional Drector's Report on Chall enged Ball ots and the exceptions to the
Report which were filed by all three parties. The ALO nade no
recommendati on as to the resol ution of these potentially determnative
chal I enged ballots, leaving that natter to the Board.

BOARD DEA S ON

(bj ecti ons

The Board concl uded that there was insufficient evidence to warrant
setting aside the election, as there was insufficient evidence to establish
that the Enpl oyer granted access in a discrimnatory nanner, and as the
testinony concerning alleged threats was inconsistent. The Board found the
remar ks of a supervisor who all egedly urged enpl oyees to "Vote Teanster” did
not constitute a captive-audi ence speech.

(hal | enges

The Board sustained the challenges to ballets of voters not included en
the eligibility list where subsequent: investigation. supported -he
chal l enge. The challenge to the ballot of an alleged economc striker was
sustained, as it appeared that she worked at the vineyard after the strike
began, indicating that she had abandoned the strike. No decision was nade as
to three chall enges to al l eged supervisors because of insufficient
information, but chall enges as to two others were sustai ned based on evi dence
that they exercised i ndependent judgrment in directing their crews. As to
al l eged, economc strikers, the Board rul ed that, under ALRB precedent, where
a presunption of eligibility arises because the worker's nane appeared on t he
appropriate payroll list and s/he went on strike and participated in strike
activities, It is the burden of the challenging party to establish that the
wor ker has abandoned his or her interest in the strike or the challenge wll
be overrul ed.

The Board ordered the Regional Director to open the ballots as to which
chal l enges were overruled and to issue a newtally of ballots; and, if there
are further outcone-determnative unresol ved chal | enges, to conduct further
I nvestigation.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

4 ALRB Nb. 101



STATE - CALI FCRN A

AR GQLTWRAL LABCR RELATI ONS BOARD

In the Matter of:
M D STATE HORTI QLTURAL QQ,
Enpl oyer, No. 75-RG51-F
and
Vst ern Gonference of Teansters REPCRT CF HEAR NG GFH (R
Peti tioner,
and

Lhited FarmWrkers of Anerica,
AFL-A Q

I nt ervenor.

e e e N N e N N N N N N N N N N N N N N

. PROCEDURAL STATEMENT CF CASE

The above proceedi ng was heard on January 15 and
January 16, 1976, at Deiano, Galifornia. The electioninthis
nmatter was hel d on Septenber 17, 1975. Pursuant to Labor Code
Section 1156. 3 (c) , objections were filed by Enpl oyer
Md-Sare on or about Septenber 23, 1975, by Petitioner Wstern
conference of Teansters on or about Septenber 23, 1975 and by
Intervenor Whited FarmVWrkers of Anerica on Septenber 23, 1975.
The initial Tally of Ballots showed 69 votes cast for Petitioner,
54 for Intervenor, 4 for no |labor organization, 3 void ballots,
and 64 challenged ballots . The Regional Director issued his
Report on Chal |l enged Ball ots on Decenber 10, 1975. The Regi onal
Director recommended that 15 chal | enges be overrul ed and 49
sustained. O the 15, 6 were alleged "economc strikers," 5 were
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alleged to be "not on eligibility list,” and 4 were challenged bv
the Intervenor as alleged "supervisors." Exceptions to the
Report on Challenged Ballots were filad by all three parties. Yo
final decilsion has issued with regard to the challenged ballots.
The Report and IZxceptions to 1t were admitted inte evidance as

part of the official record in this matter because af socme af

the similar factual matters involved in both issues.l
At the commencement of the hearing in this proceeding,
both Employer and Petitioner moved for a continuance of the
proceeding pending final decision on the challenged ballots.
Alternatively, said parties moved to continue preszantacion of
their own objections pending a final tally. Thess motiors wers
denied. Both parties had had ample time to make such 2 ~citlon
prior to the hearing date., There was no showing uor allegation

that witnesses were unavailable on this date gor that althar

P L - - - - - e - -~ = voa o om e = - -y,
P 423 R rI2npareas Lo coeEea cm o mIe emmed ad e T3 2L 0
SMO8QLlI= TN 2LACTIrI. ZITSCES3 W0 3TNl Tafin 3L D LOSST2o ad

=ogsisle, zand the complete lack 2f grejudice <o any sarsy Lo
proceeding, the motions were denied.
Upon such denial, Petitioner withdrew all oI i:s

T me = L n g =y —hoa Lorzme

- T T —— S
e e BV SO . e o e

objections, but refused at all times during the procesdin

1. Seea Exhibits 15-18. It should be noted that
Exhihits 9=12 in this proceeding, stipulated to be sart 2f the

raecord ov all parties, were not chysically availakls %o =h
nearing 0fficer in this mat<sr. A2ll parties stipul —haxn
Board s57af? would maks sail axhibizs part of shs ¥ WA
thiz orocesading was +=ransferrsd =o the beoard., Yo 2 L2 WL
taken or offerad resardiag thesa exhibits, and theis [oclif.o

in the record is principally for purposes of comp_etnaness, 7o
exhibits were, respectively, Motion for Intervencion, Directica
of Electicn, Initial Tally of Ballots, and Iantervencor's Detalil:
Statement of Facts (filed 1/7/78).



to present any evi dence in support of said objections. Enployers'
| one obj ection was, therefore, dismssed at the close of the
proceeding for failure to present evidence in support of the
obj ecti on.

I ntervenor UWFWhad filed a substantial nunber of
obj ections to the conduct of the election. Many of these
obj ecti ons had al ready been di smssed by the board. During the
course of the proceeding, Intervenor wthdrew the fol |l ow ng
nunber ed obj ections still pending before the Board: 1, 2, 3, 6,
8, 9, 10, 11, 13, 14, 18, 27, 31, and 32. The remnai ni ng
obj ecti ons, summarized bel ow, are nunbered 15, 16, 19, 20, 21, 25,
28, 29, and 30.

1 . 1SSUES PRESENTED

1. Aleged promul gation and enforcenent of invalid

no solicitation rule and enforcenent of rule in discrimnatory
nmanner. Pre-act and post-act product both invol ved.

2. D d BEwl oyer nmake captive audi ence speeches or
allow Petitioner to do so in such a way, considering ail the

circunstances, as to substantially interfere wth the el ection?

3. Od Enployer grant special privileges to
Petitioner, as conpared to Intervenor, in such a way as to
affect the fairness of the el ection?

4. D d Enpl oyer and/ or Enpl oyer and Petitioner acting
in concert attenpt to threaten or intinmdate enpl oyees so as to
deny themrights to freely exercise their choice at the ball et

box?

5. Od Ewloyer or Enpl oyer and Petitioner acting in
concert interrogate enpl oyees so as to create a coercive

-3



atmosphere repugnant to the right to vote freelv one's cholesz in
reprasantation elactions?

Upon the entire record, including my cbservation of
the witnesses but excluding consideration of the briefs of the
parties and the cfficial trans:ript,2 and with due defarence to
statutorvy and regulatory limitations placed upon Hearing Cilicers
by the Board and Act, I make the following

III. REPORT TO THE BOARD RE EVIDENCE
PRESENTED AT HEARING
A. EXISTENCE AND DISCRIMINATORY APPLICATICN OF NC-SOLICITATION
RULE (FPARAGRAPH 15)

l. Pre=aAct Conduct

Mr. Barry Winograd, an actorney for Incsrv

il

credibly under ocath that he directed his legal department scafl

=n undertaxe 3 survey in August of 1375 of Tmplzrsy nollTi2s o
ToSn ACTeS3 L tne Jalinn irEa 2 oAususT L2 LT e s R
3£ the UPYW legal staff spoxks Dy fziepncne wizn I Jecsers,

Winograd testified, anéd as confirmed by Intervenor's =:<hiblt L
zdmismaed ints avidencsa. Fedger shatad that Eoolovresr ol WAl
20 ELodW A0 GTASnS T3 LiaVe 30Uess 10 IOpLiuyer rIipesTs oo oanaon

organizing purposes. Mr. Redger was personally srssent in the

[41]

hearing room during part of the morning's testimony. He was not
called to testify by Zmplcver.
it was stipulataed bV the parties thaz on Augus: 17,

1275, three persons, at least one of whom was a JFW ormaninzr,

2. Pursuant to Board instructions, thls Report nas
been prepared prior to receipt of the Reporter's Transcrict.

mer, Tzstlifiad



were arrested on Enpl oyer vineyard property at a specified

| ocation upon the citizen's conplaint of BEd Redger. Said persons
were arrested for violating Section 602 of the Penal Gode

at 12:00 noon of that day. It is further stipulated that the
copy of the police report in said natter obtained by the parties
isnot clear as to the tine that the incident was reported to the
police. It was stipulated that Petitioner and Enpl oyer
representatives at the hearing read the tine on the police

report as 11:35, while the Hearing Gficer and Intervenor's
attorney read the tine reported as 11:55. It is not clear from
the record whet her sai d organi zers appeared on the property
before or at lunchtine. It is stipulated that they were arrested

for trespassing upon private property.

2. Post-Act onduct

There is uncontroverted evidence that Petitioner Teansters
were granted access to Enpl oyer's vineyards for organizers
pur poses. Wtnesses Raquel Ballones and A fredo Hierta each
testified to pre-election organi zing activities by Teanster
Q gani zer Frank Mendoza, the nman who signed the Petition for

Certification, Bxhibit 1 hereto.

These incidents are discussed nore fully bel ow

Enpl oyer at no tine represented that such access was not granted.
The controversy between the parties centers nore on the events

of Septenber 15, 1975, two days prior to the election. In
assessing the followng testinony, it shoul d be noted that

(1) Pete Maturino, Petitioner's representative at this proceedi ng,
was al so the principal' Teanster involved in the events of

Sept enber 15, but chose not to testify; and (2) the Enpl oyer's
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principal actor in the events of Septenber 15, Ed Redger, al so
failed to testify on this point.

Enpl oyer's General Foreman, Louis Anaya, testified that
he was in one of Enployer's fields bordering on Cecil Avenue, on
the norning of Septenber 15, 1975. He further testified that at
11:45 or 11:50 a.m, four or five persons (one wth a URWbutt on)

wal ked in 300 feet or so fromthe road to tal k wth workers.

M. Amaya then tol d one organi zer, whomhe identified as "Lol 0"

to | eave the prem ses because he was trespassing. Lolo replied
that he had a right to speak to workers on the property. Anaya

further testified that he then called BEd Redger, his supervisor,
on the car telephone at 11:50 or 11:55 a.m Redger took ter
mnutes to get there. The workers were then called for |unch.
VWrkers started working towards their cars, parked on Cecil, to

get their lunches. Redger told the organizers to get out of the
field. M. Araya further testified that Lolo said "(K' and

began to wal k out. About three or four rows fromthe road, Lol o
stopped for a mnute. Redger then took his armor shoul der, said,
"Here, 1'll help you,” and wal ked wth hi muntil they reached

the road. M. Araya further testified that Lolo did not ask for such
help. A-car then pulled up to the field wth Intervenor's
attorney, Barry Wnograd, init. Wnograd shouted |oudly at
Redger to take his hands off Lolo, got out of the car, spoke
briefly to Lolo, then left. Amaya first stated that Wnograd

did not speak to Redger after he got out of the car, then stated
that he had no recol | ecti on whether they had had any conversation
or not. Wnograd s testinony, where relevant, is basically
consistent wth that of Avaya in these regards. He states that
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he came to the field at approxinmately 12:15 or 12:20 p.m, after
a pre-election neeting at another ranch. He saw a nan pushi ng
Lolo Hores, the UFWorgani zer. He states, however, that he did
converse wWth Redger, and that the latter nan told himthat the
police were on their way and that organizers were not al |l owned

upon the Enpl oyer's prem ses.

Wnograd further testified that he then saw Mt uri no,
Petitioner's representative, standing in the field. \Wnograd
asked Redger why Maturino was allowed there. Wnograd testified
that Redger said words to the effect that the Teansters coul d
cone on when they wanted to because they al ready had a contract.
However, Redger did not state that Maturino was there on uni on
busi ness. Standing five to ten feet fromNMaturino, Wnograd saw

that he had |eaflets but could not see what they said. Wnograd

left nonments later and did not see what Maturino did with the

| eafl ets. He was there a total of approximately five mnutes.

Amaya testifies chat he al so saw Maturino in the field
He does not renenber whether he had |leaflets. After Wnograd

| eft, Maturino spoke wth Redger for approxi nately five mnutes,

then left.

(n cross-examnation, Araya was asked why he cal | ed
Redger at all. Amaya first said that he called Redger only
because Redger was his supervisor and he wanted help. He first
stated that he had no instructions fromRedger. He then admtted
tal king to Redger about what to do if union organi zers entered
the field a few days previous to this tine. He also then
admtted being instructed to tell organizers to |eave and to cal |

Redger if they did not.



There was no further testinony bearing on the question
of a no-solicitation rule or discrimnatory access. The facts
inthis natter are largely agreed to by both sides and bear

directly on the allegations contai ned i n Paragraph 15 of

Intervenor's (bjections.
B.  CAPTI VE ALD ENCE SPEECHES AND RELATED GONDUCT ( PARAGRAPH 16,
25)
It is agreed by the parties that Luis Zendej as was
at all tinmes pertinent hereto a crew boss enpl oyed by Enployer. H's
i rmedi at e supervi sor during the week of Septenber 12 through

Septenber 17, 1975, was M. Anraya.

Raquel Bal | ones testified, and Enpl oyer Busi ness
records confirm that she was a nenber of Zendejas’ crew between
Septenber 12 and 17, 1975. She testified that during the week

prior to the el ection, Zendejas told many workers to vote for

Petitioner, “and don't forget” .Qn Septenber 14 1973 | ess than
24 hours before the election, she testified that Zendej as went
around the workers in the field wth the Frank Mendoza, sti pul at ed
tobe a representative of Petitioner, stating that all workers

shoul d vote for he Teansters on el ection day. Mendoza al so
stated in Zendej as presence, that workers shoul d sign a bel ow

legal tablet that he carried around wth himor they woul d be
fired. The yellowtablet did not consist of authorization cards.
Nei t her Mendoza nor Zendej as appr oached her personal | y because of
her Known URWsynpat hies fromprior encounters wth them

There was no testinony that enpl oyees were requires to

attend any nass assenbly. It nay be noted, however, that the
Zendej as speeches or canpai gni ng were gi ven on working tine



under conditions in which the workers had no choice but to listen
to his statenents.
Wtness Anraya testified that he was M. Zendej as '
i medi at e supervi sor and often worked wth himin the field.
A though call ed by Enpl oyer, Araya did not contradict wtness
Bal | ones' testinony wth respect to this incident.

Wtness Ballones further testified as to one ot her
i nci dent, which took place on el ection day. She stated that
at approxi mately 10:00 a.m on Septenber 17 a bus cane to pick
up workers inthe field in order to take themto vote. She
stated that she was one of the first to board fromher crew but
sat near the front of the bus. She further stated that she saw
and heard M. Zendejas standing by the door to the bus telling
all who boarded to vote for the Teansters and hel p the Teansters.
An ALRB agent was standing near the bus. However, w tness
Bal | ones believes that he did not understand Spani sh. M.
Zendej as did not use the word "Teansters” but rather a slang

word whi ch an Engl i sh-speaki ng Board agent woul d not under st and.

Wtness Anaya stated that he was present in the sane
field by the tine that Ms. Ballones and her crew boarded the bus. As
peopl e were boardi ng, Anaya stated that he was standi ng at
15 feet fromthe bus. He agrees that Bal | ones was one of the
first people on. He further testified that Zendejas was in the
mddl e of those getting on the bus onits first trip out of two.

In short, perhaps 20 peopl e got on before he did. He further
testified that he did not see Zendej as standi ng by the doer of
the bus or urging workers to vote for the Teansters.

There was no further testinony regarding this el ection
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day incident. The testimony ¢ Ballones and Amava, while not
flatly contradictory, regquires some degree of choice pased on the
credibility of the witnesses. In this instance, Ballones would
have been relatively closer to Zendejas than Amava was. However,
the key factor in the credibility of these twc vitnesses was =he
unusual and cften perturbing ifneccnsinuent and £3iactise mema;s nof
witness Amava throughout his testimoay, &s a2 perusal of the
transcript should indicate. Although such Znconsistency does not
necessarily negate the truth or accuracy of any specific facts
testified to, it has inevitably lessened my confidence in the
credibility of his testimony as a whole.

Witness Amaya did testilv &t gr=at length, both ¢n
direct and cross-examination, regarding the status and duties of
Mr. Zendejas. The purpose of the parties was apparently to prove

or disprove the allegation that Mr. Zendeizs was 3 "superviscr”

§ - e = = - T3 Yo - - e e -
indes ITtg Tganig T o zZacTt.un el ; [E s s | L P
T . S T T arye— - mima 2t mimes s xm s tapmemaee =
A eTa=mn L QT 20T ilTo24 To FEZE Ll LA T aTw e aw =T aEmo YT D

Challenged Ballets, Exhibkit 15, Howewer, HMr. Zendedas' status
is relevant to the charges in this part oaly insofzr 28 iz
affacts his status under Section 1140.4{¢t of the Act a: 2 person

e T T e - e -
2t L e L T -- e B -
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Given the facet that Section 1140.4(c) has at least zs brozd an

application as Sections 2(2) and (l13) of thes N¥ational lLaker

3

Relations Act,” Otis L. Brovhill Furniturs C2., 94 NLRB 1432

3. Section Ll40.41{c)
212) of the NLRA as originall: =n
was amended and Section 2(12) z&S
purpcse of narrowing a finding == or
tn rules consistent with common law agency standards.
legislature's express decision to adopt the wording cfi ks
ariginal Wagner Act could be construed as broadening tie scoce of

T

the ozrowvision bevond that encompassed by the prasent NLES



(1951); National Paper (o., 102 NLRB 1569 (1953); N.RBv.
Mssissippi Prod. Inc., 213 F.2d 670 (5th dr. 1954), M.
Zendej as’ supervisory status woul d be incidental to whether he

acted "in the interest" of the Enployer in this natter.

M. Anaya testified that M. Zendejas principal task
istotell people howto pick and pack w ne grapes. Zendej as
assigns famlies or teans to rows at the outset of picking an
area, tells the workers when to start and stop work, and inspects
their work to assure adequate perfornmance. Anmaya has never
checked the adequacy of Zendej as' perfornance, and states that he
trusts Zendejas very nuch. Zendejas is wth the workers the
whol e day. Amaya, his supervisor, is there sonetines but al so
checks irrigation equi prent and pl acenent, tractor drivers, and
other admnistrative nmatters. Anaya testified that Zendej as does
not hire, fire, transfer, suspend, lay off, or recal|l workers,

nor does he nake recommendati ons to do so, Amaya states that he
has no authority to resol ve grievances. Onh the ot her hand,

Amaya has never resol ved any grievance brought to himby or
I nvol vi ng Zendej as.

Zendej as has been a crew boss for two pi cki ng seasons.
Hs crewsize varies from30 to 35 voters. Including the
10 of his own famly. Amaya further testified that Amaya did not
recal | approxinately 20 workers to work on or about Septenber 12.
He stated that Zendejas mght have told the people to return.
(He also stated first that the other general forenan coul d not
have recal | ed the workers to Amaya's crew, and then | ater stated
that he mght have done so.) In summary, the testinony clearly
showed that Zendej as responsibly directs his crewin work to be
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done, was anbi guous on hiring or recall authority, and indi cated,
a lack of authority to transfer, suspend, lay off, pronote, dis-
charge, reward, or discipline other enpl oyees. In general, the
wor kers appeared to performtheir tasks wthout nuch specific
supervi sion. Wat day-to-day supervision existed was perforned

nost often by M. Zendejas. . Syufy Enterprises, 220 NLRB

Nb. 113 (1975) . There was no further testinmony as to M. Zendej as
relation to Enpl oyer or any real or apparent authority granted by the
Epl oyer to M. Zendejas in this regard.

C BWLOER A D TO PETI Tl ONER TEAMSTERS ( PARAGRAPHS 19, 28)

Testi nony bearing en Enpl oyer support of Petitioner
Teansters by neans of discrimnatory access rul es and Enpl oyer
adjuration to workers to vote for the Teansters are di scussed in part
above.

In addition to the incidents discussed previously Wtness
Bal | ones al so rectified, and conpany records confirmthat until two weeks
before the el ecti on she worked for Enpl oyer under crew boss Juan Martinez.
At that tine, Frank Mendoza cane into the fields and told the workers to
vote for the Teansters as discussed in subsection D |ndra Mendoza al so

threatened to have persons fired who did not join the union. The general

Forenan of Enpl oyer in charge of Juan Martinez’'s crew JimRedger, was
present in the hearing roomthroughout the course of this proceeding. M.
Redger did not testify.

Afred luerta was called as wtness on behal f of
Intervenor UFW luerta testified, and Enpl oyer records confirm

that he worked for crew boss Hora Mae Al nond during the week of the
election. Huerta testified that on Monday, two days before
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the el ecti on, Mendoza cane to where the workers were working at
the 9:30 a.m break. He stayed for five mnutes and passed out
nagazi nes wth a phot ograph of the Teansters' president on the
front. Hiuerta further testified that on Tuesday, the day before
the el ection, Mendoza cane at |unchtine with three other Teanster
representatives and stayed for five or ten mnutes. He tal ked
about the el ection "tonmorrow' and urged workers to vote for the
Teansters. To the extent relevant, this testinony helps to
establish the fact that Teansters were granted access to Enpl oyer
property for el ectioneering purposes, while Intervenor UFWwas

deni ed such access.

Huerta further testified that Mendoza did not ask him
to sign anything, nor did he hear Mendoza threaten to fire anyone
if they did not vote for the Teansters. Because Hiuerta and Bal | ones were
In separate crews, their testinony is not contradictory. Fnally, Hierta' s
testinony was partially inpeached by his statenent, that he started work
during this season wth Enpl oyer on approxi nately Septenber 15. It was
stipulated by the parties that Enpl oyer's busi ness records woul d show if
admtted into evidence, that Hierta was enpl oyed several nonths during the
year for the enpl oyer and especially the enpl oyer during nost of August
and nost of Septenber. Neverthel ess, Hierta s testinony regardi ng Mendoza
was credible, was confirned by Ballones' testinony in this regard, and
was never refuted by any Enpl oyer wtness. Nor was Mendoza, who lives in
the Delano area, called to the stand by any party.

Bal | ones and'" Huerta al so both testified that they were

required to sign Teanster authorization cards when they first

- 13 -



applied for work
reguired to sign
Emplover records
check in January

union membership

-
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with tie Teamsters Union in order to get work.
confirasi that union fees were deducted from his

was rejuired.

no witness refuted testimony that

D. ALLEGED TEREATS ALL

LUTIMIDATLCH

(FARAGRAZYC

20 oard 29

Witness Raguel Sallones testilied

occasions, representatives of the Teamsters

workers fired wheo did neo

incident was while she w

approximately two weeks prior to the election.

Mendoza said that if pecple did net jein

correr."

run you cut"=-- meant that people would be fired 1f thev

join.

- - im
il

D e ALE

dcEne

b

5

[
ba

- s e

Ther worhers somplained

-

R F e TR

]

iw] mee

i

t join the

as working

BT CTaa 3R

union.

=]

Ballones stated that this phrase--litarally,
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l186 F.2d 671 (l0th Cir. 15351}, csz+. denied 342 U.S. 813 (1931..
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E ALLEGD BWPLOYER | NTERRCGATI ON OF WIRKERS ( PARAGRAPHS 21, 30)
Intervenor presented no testinony in direct support of
these all egati ons.
It is conceivable that Zendej as' personal pitch to

i ndi vidual workers in support of the Teansters coul d be construed
as inplied interrogation as well. However, any such inference

seens too renote or inprobable to draw fromthe testinony.

V. CGONOLWS N

Inthis proceeding, there was credible testinony on a nunber of
incidents. It appears clear fromthe testinony that Enployer utilized a
discrimnatory access rule before and after enactnent of the ALRA It
woul d appear simlarly clear that Enpl oyer' s crew boss, Zendej as, urged
workers to support Petitioner in the el ection. Testinony on all eged
threats and interrogation seens |ess dispositive. There were few
wtnesses inthis proceeding, and credibility was at tines an i Ssue.
Wien the testinony of Intervenor’s wtnesses, however, it is of
interest that various persons did not testify. Among these were
M. Miturino of the Teansters and M. Ji mRedger of Enpl oyer,
both of whomwere present throughout the proceedi ng and shoul d

have had direct know edge of sone of the incidence about

testinony was given. Luis Zendejas of Enpl oyer and Frank
Mendoza of the Teansters were not called to testify, although
neither was alleged to be unavailable. S mlarly, M. El Redger,

the Ranch Superintendent, was present during part of the hearing,
but was never called to testify.

Pursuant to 'ny statutory and admnistrative authority, 28
| make no findings of fact herein nor recommendations to

- 15 -



t he Board.

Respectful |y submtted,

—— )
! & -’ - -
'.{’.- 2’ 45‘/ .-"’ o g e AT

=

Peter H V¢i ner

Hearing of ficer
Dated: February 5, 1976

111
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	He does not remember whether he had leaflets.  After Winograd
	Redger at all.  Amaya first said that he called Redger only
	Intervenor UFW; luerta testified, and Employer records confirm

