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DECI SI ON AND CERTI FI CATI ON OF REPRESENTATI VE
Pursuant to the provisions of Labor Code Section 1146, the

Agricul tural Labor Relations Board has delegated its authority in this
proceeding to a three-nmenber panel

On Qctober 30, 1975, aninitial election was held among the
agricultural enployees of Sun Wrld Packing Corporation. As neither of
the rival unions received a majority of the votes cast, in accordance
with a stipulation of the parties, a runoff election between the two
uni ons was conducted on Novenber 6, 1975, in which the United Farm
Vorkers of America, AFL-CO (UFW received a majority of the valid

votes cast.¥

Y Intheinitial election 34 votes were cast for the ULFW 33 for the
Teansters, 1 for no union, and there were 2 unresol ved chal | enged
ballots. In the runoff election, 45 votes were cast for the U(FW 14 for
the Teansters and there were 20 unresol ved chal | enged bal | ot s.



The Enpl oyer and the Teansters filed timely objections to the
runoff election, and three of the Enployer's objections were set for
hearing. Subsequent to the hearing, Investigative Hearing Exam ner (IHE)
Ann Bailey issued her initial Decision reconmending that the objections be
di sm ssed, that the runoff election be upheld, and that the UFW be
certified as the exclusive collective bargaining representative of the
Empl oyer's agricultural enployees in the State of California. The Enployer
filed tinely exceptions to the |HE' s Decision and a supporting brief, and
the UFWfiled a statement and brief # in opposition to the Enployer's
exceptions.

The Board has considered the objections, the record and the

3

IHE's Decision in light of the exceptions 2 and briefs and

2/ The UFW's assertion that the Board should dismss the Enployer's
exceptions as untinely filed is rejected. The exceptions were filed within
the extension of tine granted, at the Enployer's request, by order of the
Executive Secretary on Decenber 28, 1977.

3/ The Enpl oyer has excepted to two specific factual findings of the
Hearing Examner: that it was the Board Agent in charge of the election,
rather than the Regional Director, who contacted the Enployer to secure its
consent to the runoff election; and that the Enployer representative,
rather than the Board Agent, announced the time and place of the evening
voting session at the norning balloting. These mnor factual discrepancies
are not relevant to a determnation of the issues before us and their
resolution does not affect the decision in this case. The Enpl oyer al so
argues, in its exceptions brief, that the Direction and Notice of Election
I ssued by the Board was invalid because no pre-election conference was held
prior to the runoff election and because it was "postdated". The Enpl oyer
cites no authority for these assertions. To the extent that they are
raised for the first time by way of exception to the Exam ner's Decision
theY are not properly before us. W note, noreover, that one of the
Enployer's initial objections was that there was no pre-election conference
held prior to the runoff election. The Executive Secretary dismssed this
obj ecti on, notlng that deviations fromelection procedures are not in
t hensel ves grounds for setting aside elections wthout evidence they inter-
fered with enpl oyee choice or otherw se affected the outcone of the
el ection. Harden Farns of California, Inc., 2 ALHBNo. 30 (1976).

4 ALRB No. 23 2.



hereby affirms the rulings, findings, and conclusions of the IHE, as
nodi fied herein, and adopts her recomrendati ons.

The Enployer's objections set for hearing present in effect a
single issue: whether eligible enployees were denied the opportunity to
vote as a result of the notice procedure in the runoff election. W agree
with the IHE that they were not.

Despite high enpl oyee turnover throughout the election period,
an estimated 50 percent of the eligible enployees actually participated in
the runoff, a higher voter turnout than at the initial election. The
Enpl oyer asserts that |ess than a majority of eligible enployees
participated. However, the fact that less than a majority of eligible
enpl oyees participate in an election does not, in itself, nean that the
vote is unrepresentative. Lu-Ette Farms, 2 ALRB No. 49 (1976). Failure of

eligible voters to participate in an election is construed under our Act,
as under the NLEA and in political elections, as assent to the choice of
those who exercise their franchise. Therefore, an election is properly
carried by a majority of the valid votes cast, absent a show ng t hat

el igible enployees were denied the right to vote, or

were prevented fromvoting by some conduct of a party or the Board,
4/

or other unusual circunstances. -
[T

T

4 The percentage of all eligible voters who actually voted in favor of the
UFWin the runoff (45 out of 150, or 30%), a figure frequently mentioned
by the Enployer in its exceptions, is accordingly not in itself
determnative of whether or not the vote was

(fn. cont. on pg. 4)
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The Enpl oyer has made no such showi ng here. Rather, the
Enpl oyer asserts that, particularly in light of the high rate of
enpl oyee turnover and the fact that many eligible enpl oyees were
therefore not working for the Enployer on the day of the runoff, the
Board's nethod of notification was inadequate. The record establishes
that the Board Agent in charge of the election distributed officia
notices to both unions one or two days before the runoff.¥ W have
previously declined to inpose upon Board Agents the task of directly
notifying individual workers who are no |onger enployed by the enpl oyer
at the tinme of an election, noting that such a burden would sinply be

too great in light of the many

(fn. 4 cont.)

representative. Also, the nunber of eligible voters participating in
the elections, disputed by the Enployer, is not subject to precise
determnation. There were 138 enployees on the election eligibility
list. An additional 12 voters were established as eligible by agreenent
of the parties at the first election tally when they were identified by
| abor contractor Novarro as enpl oyees actually working with his crew
during the eligibility period. Wile we cannot be certain that
additronal eligible enployees were not also excluded fromthe
eligibility list, we may estimate there were 150 (138 +_12} eligible
voters in the elections. O these, at least 75 presunptively elrgible
enpl oyees cast ballots in the runoff election: 59 unchallenged ballots
were cast, at least 9 of the 20 challenged ballots were cast by
enpl oyees included on the e||g|b|||tr lI'st and therefore presunpt!veIK
el1gible, and 7 of the challenged ballots were cast by enployees in the
%Z[Penber Novarro crew agreed to be eligible at the first election
ally.

% The Enpl oyer has excepted to the IHE' s finding that the Enployer
al so received a formal Direction and Notice of Election one or two daxﬁ
prior to the runoff. While the testimony on this point was, as the |HE
observed, sonewhat |ess than satisfactory, resolution of this factua
issue is, in any event, not essential to our decision in this case. The
record establishes that the Enployer at the |east had actual notice of
the tinmes and sites of the election, but made no attenpt to notify even
the enpl oyees still enployed on the norning of the runoff election.
Mor eover, the Enpl oyer made no effort to nmaintain contact with eligible
enpl oyees during thé period enconpassing the el ections.

4 ALRB No. 23 4.



responsibilities which a Board Agent nust fulfill in the brief period
provi ded by the Act between the filing of a representation petition and

an election. Lu-Ette Farns, supra. The sane considerations apply in

the case of runoff elections and we therefore reject the Enpl oyer's
contention that the Board Agent should be required to distribute the
official Direction and- Notice of Election to the enployees directly.
The time [imtations of the Act are in thenselves statutory
mechani sns whi ch function to protect voter franchise in an industry
characterized by short periods of seasonal enploynent and hi gh enpl oyee
turnover. W have previously noted that, in view of these tine
limtations, the parties thensel ves are expected to, and general |y do,
participate in informng workers that an election will be held shortly.
Lu-Ette Farns, supra; R T. Englund Conpany, 2 ALRB No. 23 (1976) .

The UFWdid so in this case, and the Enpl oyer could have done so. It is
noted that no objection to the notice procedure was raised by the
Teansters, which lost the runoff election and filed other objections
thereto. W also note, as did the IHE that the Enployer is in part
relying on its own nonfeasance insofar as it failed to provide the Board
with a proper enployee list, fromwhich eligible enployees could have
been contacted. Such reliance is prohibited by Section 20365(b) of the
Regul at i ons.

Under all the circunstances, we conclude that the notice
procedure here was sufficient. Nothing in the record establishes that
enpl oyees were not notified of the runoff election or were not aware

that it would take place. |In fact, the voter turnout at

4 ALRB No. 23 5.



the runoff was greater than at the initial election: while 34 eligible
enpl oyees worked for the Enpl oyer on the day of the first election, 68 or
70 out of 150 eligible enployees voted; although only 25 eligible enployees
wor ked for the Enployer on the day of the runoff election, 75 presunptively
eligible employees cast ballots. In agreenent with the IHE, we find the
Enpl oyer' s objections lacking in nerit; and accordingly, they are hereby
di smssed, and the runoff election is hereby upheld.
CERTI FI CATI ON OF REPRESENTATI VE
It is hereby certified that the United Farm Wrkers of Anerica,

AFL-C O having received a majority of the valid votes cast among the

agricul tural enployees of the Enployer, i s, pursuant to Labor Code Section
1156, the exclusive representative of all of the agricultural enployees of
Sun World Packing Corporation in the State of California, for the purpose
of collective bargaining, as defined in Labor Code Section 1155.2( a)
concerning enpl oyees' wages, working hours, and other terns and conditions
of enpl oynent.

Dated: April 25, 1978

GERALD A. BROM, Chai rman

RONALD L. RU Z, Menber

HERBERT A. PERRY, Menber

4 ALRB NO 23



CASE SUMVARY

Sun Worl d Packing Corporation 4 ALRB No. 23
75-RG 42-R

|HE DEOS N

~ On Cctober 30, 1975, an initial election was held anong the
aﬁrlcultural_enployees of Sun World Packing Corp. As neither of
the rival unions received a majority of the valid votes cast, a
runoff el ection was conducted on Novenber 6, 1975, with the UFW
receiving a mpjority of the valid votes cast.

A heariqg was held regarding the Enployer's exceptions? and
on Novenber 29, 1977, Ann Bailey, Investigative Hearing

Exam ner, issued her Decision reponnend|qg that the objections
be disnissed and the runoff election uphel d.

BONRD CEOS N

The main issue presented by the Enployer before the Board
was whet her eligible enployees were denied the opportunity to
vote as a result of the notice procedure in the runoff election
The Board found that the notice given to the UPWand the
Teansters two days prior to the election was adequate and that
the fact that a HHJOFIIY of the eligible enPonees did not vote
did not initself nean that the vote was not representative
absent a show ng that the notice procedure used denied eligible
enpl oyees the right to vote

This summary is furnished for information only and is not an official
statement of the Board.

4 ALRB No. 23
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David E._Smth, for Enployer,
Sun World Packing Corporation

Tom Dal zel |, for Intervenor,
United Farm Wrkers of Anerica
DEAQ S ON

Ann Bailey, Investigative Hearing Exam ner: This case was
heard before me on June 15, 1977, in Coachella, California.

The Western Conference of Teanster's petitioned for an
election at Sun Wrld, a Coachella citrus producer, on Cctober 24, 1975
Y and the UFWintervened on Cctober 27. A representation el ection was-
hel d Qctober 30, with the tally of

Y"AIT dates hereafter refer to 1975 unl ess ot herwi se i ndicated.



bal | ots as fol |l ows:

United Farm Wrkers 34
WCT o 33
No Labor Qrgani zation 1
Unr esol ved (hal | enges 2

The parties stipulated to a runoff election to be held
without resolution of the two challenges. That runoff was held on

Novenber 6 with the followi ng results:

United Farm Wrkers 45
Teansters 14
Unresol ved Chal | enges 20

The Teansters and the enployer filed timely objections to the
election. All were dismssed by the Executive Secretary except three
enpl oyer obj ections which were noticed for hearing. At the June 15, 1977
hearing, evidence was taken on those three objections:

1. \Whether there was no Direction and Notice of Runoff Election issued
by the Board, nor was any such Direction and Notice issued to enpl oyees
entitled to vote in the runoff election

2. Whether, as a result of the Board agent's failure to properly notice
the runoff election, the vote was not representative, since the w nning
un{on received | ess than 30 percent of the votes of enployees eligibleto
vot e;

3. Whether the Board agent did not hold the runoff election at the sane
times and places as the original election and did not give notice of the
changes to enployees eligible to vote.

The enpl oyer and the UFWwere represented at the hearing
but the Teamsters did not appear. The parties were permtted to
submt post hearing briefs and the UFWdid so.

Based upon the entire record, including ny observation of the
deneanor of the witnesses, and after consideration of the arguments nade
by the parties, | make the follow ng findings of fact, conclusions and

recomnmendat i ons.



FI NDI NGS OF FACT

. Notice

The initial election at Sun Wrld was held on Cctober 30,
1977, within the seven day period specified by the Agricultural Labor
Rel ations Act. The agent in charge was Cesario Hernandez, then on | oan
fromthe State Departnent of Health. At the tine the votes were counted,
Hernandez informed the parties that there mght be a runoff election. He
contacted the parties by phone, later in the week, and they stipulated to
a runof f without resolution of the two challenged ballots.?

Because the vote was close and a runoff was possible, the UFW
continued after the first election to maintain contact with eligible
voters fromSun Wrld. (Turnover was extrenely rapid, as discussed
bel ow, and many of the enployees no | onger worked at this enployer.)
Eliseo Medina, Director of the UFWs Coachella field office, testified as
to the extensive efforts of UFWorganizers to follow the movenent of
workers in the Coachella Valley and in other parts of the state to insure
their participation in the runoff election.

After the agreenment of the parties to a runoff election,
Hernandez arranged for election sites with the enployer's attorney, David
E. Smith. One of the sites was the sane as in the first election and one
was different. The voting tinmes at the two sites were different than the

times for voting in the

2/ UFW1 and 3 are witten confirmation of the agreement of the enployer
and the UFW



first election. The tine at which voting sites were determned, as well
as the fact of issuance of formal notice to the enployer, through his
representative, are in dispute.

Hernandez testified that he nmade the el ection arrangenents
with Smth one or two days before the election, while Smth maintained
that he knew of one election site on the afternoon before the runoff, and
the other only on the norning of the runoff itself. Hernandez testified
that he ran off copies of the Direction and Notice of Election and gave
two to Smth and 25-50 to the UPWand to the Teansters, again one or two
days before the election. The notice had been dated and signed by the
regional director earlier, before the first election, and the dates and
times of the runoff filled in later. There is a copy of this document in
the Board's files, and Medina testified that a copy was received by the
DFW Smth denies ever receiving a copy.

The testinmony of both Smth and Hernandez i s vague and
confused as to exactly when and where el ection arrangenents were nade,
and when and where the Notice of E ection was or was not delivered.
Based on all of the evidence, including the demeanor of the witnesses,
the existence of the Notice in the Board's files and its receipt by at
| east one other party, | find that the enployer's representative had
formal notice of the times and places of the election at |east the day
before the election

There is no evidence that the Notice itself was posted or

distributed to workers or that any of the workers ever sawit.



Only athird of the eligible voters actually worked at Sun Wrld at any
time between the first election and the runoff as detailed bel ow. One of
t hose enpl oyees, Bernardo Valladares, testified that there had been
consi derabl e conversation among the enployees still at Sun Wrld between
the two elections, and that they were all aware of an inpending runoff.
He hinsel f received notice of the particulars of the election fromflyers
printed up and distributed by the UFW

Board agents did nothing to notify workers other than to
distribute Notices to the parties. There is no evidence that they nade
any effort to individually contact enployees no |onger at the enployer,
and the enployee |ist provided by the enployer did not present adequate
information to do so in many cases.

The enpl oyer's representative, Smth, testified that the
enpl oyer used only the formal notice posted on the premses to notify
workers of the first election. (Again, as outlined below, nost of the
workers were even then no |onger at Sun World). The enployer did not seek
to contact former enployees between the two el ections, nor did he inform
t hose enpl oyees at Sun Wrl d about the second el ection, other than to
announce at the norning polling place, the location and tinme of the

afternoon voti ng.

Il. Representative Vote
There was a relatively |ow voter turnout at both el ections,

and the enpl oyer raises this as an objection to the runoff.



There were 138 eligible voters on the list submtted
by Sun Wrld.¥  There were approxi nately 34 of those workers
enpl oyed on the day of the first election, almost 25 percent.?

Seventy votes were cast in the first election, including 2 unresolved
chal l enges, and 12 votes which were initially challenged because they were
not on the eligibility list, but subsequently allowed and counted by
agreenent of the parties.

h Gctober 30, the UPWpetitioned for the use of a
neweligibility list if arunoff was to be hel d because of high
turnover.?  The regional director properly denied the request
on the grounds that the Board' s Regul ati ons nake no provision for use
of any other list, but the request clearly indicates sone concern over
the turnover problem Approxinately 44 eligibl e enpl oyees worked at
| east one day between the first and second el ections. Q1 Novenber 6,
when the runoff was hel d, approxi mately 25 enpl oyees of the 138 on the
eligibility list, about 18 percent, actually worked. Seventy-nine
votes were cast, including 20 unresol ved chal | enges. N ne of those
were chal | enged by the U-Was hired for the purpose of voting, but
those 9 were on the eligibility list. The 20 chal |l enged al so i ncl uded
7 voters not onthe eligibility list, but whose votes were counted in
the first election by agreenent of the parties, according to the

uncontroverted testinony of Medina. There were 59 unchal | enged vot es.

3/ Enployer 1
4/ Enployer 1 and 11
5/ Bl oyer 2



In calculating the nunber of eligible voters who actually voted,
those figures may be taken into account. There were 138 on the
eligibility list. Fifty-nine votes in the runoff were unchallenged.
Additionally, 9 of those challenged were on the eligibility [ist. Seven
of those challenged were anong the 20 permtted to vote in the first
el ection by agreement of the parties, so they could be considered in
calculating eligible voters who voted. (That figure nust then be added to
the eligibility list of 138, giving a total of 145 eligible). The tota
is then 59 plus 9, plus 7, or 75 of 145 eligible voters who voted, or just
over 50 percent. (If the 9 challenged by the UFWas hired to vote are
considered ineligible and removed fromthe 145 eligibility figure, the
total is 66 of 136 eligible voting, or over 48 percent). Merely using the
nunber of unchal | enged votes, and the original eligibility list, (59
voting of 138 eligible), yields a voter turnout of approximtely 42
percent. Any of these methods of calculation results in a turnout
substantially higher than that clainmed by the enployer in his objections.

The UFWoffered testinony as to the unusual nature of at |east
one of the crews used by Sun Wrld during the eligibility period, in that
the crew was made up of non-professional farmworkers, even nore nobile
than nmost. A large percentage of the workers were fromthis drifting crew
Coupl ed with a high turnover in the Sun Wrld force in general, this fact
led to a body of workers difficulty to locate in any circumstances. The

enpl oyer did not offer testinony of any workers disenfranchised by |ack



of notice, but rather relies on low voter turnout to prove his case.
For the reasons |isted above, | find that the |ow voter turnout was
due largely to a rapid turnover in work force rather than any |ack of

notice as to tine and date of the election.

ANALYSI S

The enpl oyer objects to the election on several grounds
revol ving around notice to enployees. The first objection is that no
Direction and Notice of Election was issued before the runoff
election. | have found that the Notice was in fact delivered to the
enpl oyer's attorney, one or two days before the election.

The enpl oyer also objects that the times and places of the
runoff were different, and that enployees were not notified of the fact.
One polling place and the voting tines were in fact different than those
inthe first election. The choice of tinmes and places for voting are
within the discretion of the Board agent supervising the election. 8
Cal. Admn. Code Section 20350(a) (1975); reenacted as 8 Cal. Admn.
Code Section 20350( a) 1976. The discretion of the Board agent and
regional director shall be exercised to permt maxi mum voter
participation. This objection, then, like that concerning the Notice of
El ection, nust be measured by voter participation, and the degree to
whi ch the Notice procedures used here affect voter turnout. This is the

enpl oyer's central objection.



The mere fact of a |ow voter turnout, even a mnority of those
eligible, isnot initself cause to set an eleciton aside. NLRB v.
Central Dispensary and Emergency Hospital, 15 LRRM 643 (D.C. dr.
1944); cert. den. 324 U. S. 847 (1945). Avsent
m sconduct, those who appear to vote will determne the outcone of the
election. Valencia Service Co., 99 NLRB 343, 30 LRRM 1074 (1952). The

Issue is to what extent, lack of notice precluded voters who ot herw se

woul d have voted fromcasting their ballots. Luette Farns, 2 ALRB No. 49
(1976) .

The ALRB has considered simlar situations in both Luette and
B.T. Englund, 2 ALRB No. 23 (1976). Inthe latter case, the enployer

knew of the sites and times of the election on the evening before it was
to be conducted. The union then dissemnated notices of the election,
and the enpl oyer had the chance to do so. Eighty-three of 134 eligible
voters cast ballots, and the Board certified the election, noting that
notice was within the discretion of Board agents, and was adequate under
t he circunstances.

The case in Luette is even nore simlar. There the Board

certified an election in which the Notice was not handed out until
the day of the election, and only 50 percent of those eligible
actually voted. There, |ikew se, |less than 20 percent of those on
the eligibility list were still working on the day of the election.
The Board enphasized the difficulties of giving notice to enployees

when el ections nmust bhe conduct ed



quickly, in a work force characterized by high turnover. The Board
cited too, the responsibilities of the parties in notifying workers.

The case here is substantially equivalent. Al parties had
equal notice of the probability of a runoff, stipulated to a runoff, then
had equal notice of its particulars. They had an equal opportunity to
contact the enployees. The UFWthereafter maintained an intense effort to
organi ze and communi cate with eligible voters, including the distribution
of leaflets stating the exact time and place of the runoff. The enployer,
on the other hand, while it had the sane information available, did nothing
to alert its enployees about the runoff, even those enpl oyees still
working at Sun World. There is no indication that the UFWhad any
information prior to the enployer; nerely that the information comon to
the parties was used in different ways. The enployer presented no
testinony of any single voter disenfranchised, but rather relied on
evi dence of a low voter turnout, clearly due in part to the extrenely high
rate of turnover. Notices posted at the workplace imediately after the
first election would therefore not have solved the problem Even had Board
agents the tine and resources personally to contact the voters, their
efforts woul d have been consi derably conplicated by the sketchy address
l'ist furnished by the enployer.

The Board found in simlar circunstances in Luette that notice

procedures were adequate and the election representative. | find the sane

to be true here. | therefore recommend that the

-10-



el ection be upheld, and the Lhited FarmVWrkers certified as the

bargai ning representati ve for the enpl oyees at Sun Vérl d Packi ng
Qor porat i on.

DATHD Novenber 29, 1977

Respectful |y submtted,

ANN BAI LEY
I nvestigative Hearing Exam ner
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