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DEA S AN AND CRDER SETTI NG AS CE ELECTI ON

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

Following a Petition for Certification filed by the United Farm
Vorkers of Anerica, AFL-A O (URW on August 3, 1977, a representation el ection
by secret ballot was conducted on August 8, 1977, among the agricul tural
enpl oyees of the WIIiam Msesian Corporation, the Enpl oyer herein. The tally

of ballots showed the follow ng results:

W, .. 291
No Lhion .............. 245
Chal l enged Ballots ...... 40
Total ................... 576

The Enpl oyer tinely filed objections, five of which were sec for
beari ng. Subsequent to the hearing, Investigative Hearing Examner (I1HE) Joel
Gonberg issued his initial Decision in which he found that the UFWvi ol at ed

the Board' s access rule and interfered



w th the Enpl oyer's canpai gn to such an extent that enpl oyees were denied the
opportunity to hear the Enpl oyer's argurments for a "no union" vote. The |HE
al so found that a Board agent had engaged in el ectioneering, and therefore
recommended that the el ection be set aside.

The UFWfiled tinely exceptions to' the IHE s Decision and a brief
I n support thereof, and the Enpl oyer thereafter filed a reply brief. The
Board has considered the record” and the attached Decision in light of the
exceptions and briefs and has decided to affirmthe IHE s rulings, findings,
concl usions and to adopt his recommendati on to set aside the el ection.

CROER

It is hereby ordered that the el ection conducted in this natter
be, and it hereby is, set aside and that the petition herein be, and it hereby
i's, di smssed.

DCated: Septenber 8, 1973

RONALD L. RJU Z, Menber

RCBERT B. HUTCH NSO\, Menber

JGN P. MCARTHY, Menber

Y Athough, several of the capes recorded at the hearing have audi o defects,
we find that does not praclude obtaining an accurate transcription thereof.
Therefore, the UFWs request for a rehearing in this natter based en the
quality of the capes is denied.
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CASE SUMVARY

The WI |iam Msesi an Qorporation 77-RG 12-D
4 ALRB No. 60

|HE DEQ S ON

An el ection was hel d on August 8, 1977, anong the
agricultural enpl oyees of the WIIliam Msesian Gorporation. The
UFWreceived a najority of the votes cast. Thereafter, the
Enpl oyer filed tinmely objections and a hearing was held on the
follow ng issues: (1) whether the U-Wvi ol ated the access rul g;
(2) whether the UFWinterfered wth the Enpl oyer's canpai gni ng;
(3) whether an ALRB agent told enpl oyees to vote for the union;
(4) whether ALRB agents permtted UFWorgani zers in the fields
during the el ection whil e denying access to Enpl oyer; and (5)
whet her such conduct as is alleged to have taken place, if proven,
constitutes sufficient grounds for the Board to refuse to certify
the el ection.

The IHE found that the UFWviol ated the access rul e on
August 6 and 8, 1977, and that this violation when coupled wth
the interference of WIIiamMsesian's speeches on August 6
resulted in a denial of the enpl oyees' right to receive
infornmation fromboth parties

The IHE also went on to find that a Board agent had engaged
in electioneering and that the Enpl oyer had failed to establish
that it was prevented fromcanpai gning on the day of the election
inreliance upon a statenent by a Board agent.

The | HE thus concl uded that based on the UFWs interference
w th the Enpl oyer's speech while in violation of the access rule
and the fact that a Board agent engaged in el ectioneering, the
el ection shoul d be set aside.

BOARD DEA S ON

The Board affirmed the IHE s rulings, findings and
concl usi ons and adopted his recommendation to set aside
the el ection.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

4 ALRB No. 60
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George Preonas, Seyfarth, Shaw, Fairweat her &
Geral dson, Los Angel es, for the Enpl oyer.

A enn Rothner, Salinas, for the
Petitioner

STATEMENT CGF THE CASE

JCEL GOMBERG Investigative Hearing Examner: This case was heard by ne
on February 21, 22, and 23, 1978, in Bakersfield, Galifornia, pursuant to a
Notice of Investigative Hearing dated Decenber 23, 1977 (Bd. Ex. 1-1).

A Petition for Certification (Bd. Ex. 1-A was filed on August 8, 1977,
by the united FarmWrkers of Anerica, AFL-A O (hereafter "UAW). An election
was held on August 8, 1977, anong all the agricultural enpl oyees of the

enpl oyer. The UPWreceived a najority of the votes cast.®

1. The Arended Tally of Ballots shows 291 votes for the "URW 245
votes for no union, and 40 unresol ved chal | enged bal | ot s.



Thereafter, the enpl oyer filed a tinely petition pursuant, to Labor Cede
81156.3 (c) objecting to the certification of the election (Bd. Ex. 1-G,
Four substantive objections were set for hearing by the Executive Secretary,
two all egi ng msconduct by the UFAWand two al | egi ng Board agent m sconduct .

Evi dence taken at the hearing was limted to those i ssues set out, by
the Executive Secretary in the Notice of Allegations to be Set for Hearing and
Qder of Partial Osmssal of Novenber 8, 1977 (Bd. Ex. 1-H:

1. Wether the UFWvi ol ated the access rul e;

2. Wether the UFWinterfered wth Enpl oyer' s canpai gni ng;

3. Wether an ALRB agent tol d enpl oyees to vote for the union;

4

. Wiether ALRB agents permtted UFWorgani zers in the fields during
the el ection, while denying access to Enpl oyer; and

5. Wet her such conduct as is alleged to have taken place, if proven,
constitutes sufficient grounds for the Board to refuse to certify
the el ection.

Both parties ware represented at the hearing and were given full
opportunity to participate in the proceedings. The parties requested the
opportunity to file post-hearing briefs. | granted the request and the briefs
were filed.

Uoon the entire record, including ny observation of the deneanor of the

W tnesses, and after consideration of the briefs filed by the parties, | nake

the fol | ow ng:



FI ND NS GF FACT

. CGBIECTI ONS ALLEG NG M SCONDUCT BY THE UFW

A VMiolations of the Access Rl e.

The UFWfiled a Notice of Intent to (btain Acess late on July 28, 1977
(Bwp. Ex. 2). Before that date, sone UFWorgani zers had taken access onto the
Empl oyer' s fields, but no | arge-scal e organi zing, effort had begun. Until the
Notice was filed, the Enployer had a policy of not attenpting to Iimt access
by the UPW According to Peter Msesian, who is WIIiamMsesian's son as wel |
as a Bakersfield attorney acting as house counsel to the Enpl oyer, this policy
was notivated by a desire on the part of the Enployer to naintain an amcabl e
relationship wth the UFWand al so to | essen the |ikelihood of having a
representation el ection.?

Ohce the Notice was filed, the Ewl oyer decided to enforce the
provisions of the access rule. Peter testified that Scott Washburn, a UFW
organi zer, phoned himon July 29, and conpl ai ned that the access rul e was
being enforced. Peter was unaware of the situation, but agreed to find out
what was happening and to neet wth Scott later in the day. A the neeting,
Peter explained that the Enpl oyer was experiencing a decline in production as
aresult of unlimted access. Scott stated that if the access rule were
enforced, the UPWwoul d have to throw nore organi zers into the canpai gn and

unfair | abor practice charges mght be fil ed.

2. O April 8, 1977, the UAWnailed a formletter (UFWEx. 1) to the
Enpl oyer and other growers in the lanont area, notifyin "g the Enpl oyer of the
UFWs interest in organizing its enpl oyees and worki ng out a vol untary access
agreenent. There is a substantial conflict in the evidence concerning an
al l eged neeting between the parties concerning the letter. In any event,
there is no evidence that the UFWfollowed up en the letter during the spring
or early r



To avoi d such troubl e, Peter suggested a conpromse permtting all-day access,
but limting the nunber of organizers at each of the Enpl oyer's three ranches
to three. According to Peter, this conpromse was agreed to by Scott. Scott
deni ed that any such tel ephone call or neeting took place on July 29. Sct
stated that he met wth Peter on August 1, about a different matter, and that
Peter reaffirmed the Enployer's policy of permtting unlimted access, but
that he didn't want the UFWtal king about it. Regardl ess of whose version of
these events is accurate, the Enpl oyer introduced no evidence to establish
that the UFWviolated the access rule or the voluntary agreenent between July
29 and August 3.

O August 3, the UFWfiled its Petition for Certification. WIliam
Mbsesi an tel ephoned Scott and inforned hi mthat the Enpl oyer intended to
enforce the access rule strictly fromthen on. The foll ow ng day, August 4,
Scott tel ephoned Peter and asked to neet to di scuss the access issue. Again,
the accounts of what happened at the neeting differ wdely. According to
Peter, Scott accused himof backing down on his word. Peter said that the
Enpl oyer had not expected an election so late in the season. Because a
petition had been filed, the Enpl oyer felt that there was no choice for it but
to enforce the access rule. Scott asked if the Enpl oyer intended to canpai gn.
Peter replied that it did. Peter asked Scott if the UFWintended to viol ate
the access rule. Scott replied that it did.

Scott Washburn and JimBrake, the Drector of the UFWfield office in

| anont, who al so attended the neeting, tell a quite
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different story. According to them the neeting began as Peter testified, but
when the UPWrepresentatives expl ained that by enforcing the access rule it
woul d be necessary to bring in organi zers who were trying to organi ze the
Enpl oyer' s conpetitors, Peter agreed to continue the voluntary agreenent for
unlimted access. JimDrake denied that Scott stated that the UFWintended to
violate the access rule. Scott did not deny naking the statenent, although he
testified after Peter. According to Scott, the Enpl oyer did not w thdraw from
the voluntary access agreenment until the pre-el ection conference on Saturday,
August 6.

| find the Enpl oyer's version of these events to be nore credible than
the UFWs. It woul d have made no sense for the Enployer to call off the
vol untary access agreenent on August 6. The next day, Sunday, was not a work
day. The election was to be held Monday. A though the Drection and Notice
of Hection indicates that the pre-election conference was to be held at 11: 30
am, WIlliamMsesian testified that he began to canpaign at 7:00 a.m, after
the conference. Hs testinmony on this issue was not chall enged. Further, the
service of the Petition for Certification was the kind of event likely to
notivate an enpl oyer to enforce the access rule. If the UPWtestinony is to
be bel i eved, the Enpl oyer, represented by an attorney, capitul ated conpl etely
whenever the UFWobjected to enforcenent of the access rule. Peter’s
testinony, involving, as it does, an initial agreement on unlimted access
foll oned by a conpromse agreenent after the notice of intent to obtain Acess,
and then by a position of enforcenent of the access rule after the Petition

for Certification, is inherently nore credible.



Wi | e several of Enployer's supervisory enpl oyees testified that UFW
organi zers were often with the crews during working hours, no dates, other
than August 6 and 8, were specified. WIIliamMsesian testified, and his
testi nony was corroborated by |gnaci o Gonzal ez and Gono Maci as, that there
were UFWorgani zers present in the fields during working hours in each of
the Enpl oyer's crews on August 6. The UFWproduced two enpl oyee w t nesses
who did not in essence contradi ct Mbsesian's testinony. None of the UFW
organi zers was called as a wtness. | wll discuss the events of August 6
nore fully in the next section. Four of the Enpl oyer's supervisory
enpl oyees, Il Trout, Ignacio Gnzal ez, Ral ph Msesian, and Ral ph Nacca,
pl aced URWorgani zers in the fields on the day of the election. M. Trout's
testi nony was characteri zed by confusi on about dates and tines of day and
was generally unreliable. M. Nacca testified that a UFWorgani zer, David
Vall ez, threatened himw th a $5,000 fine for driving sone workers to the
polls. The URWintroduced no evidence to contradict the testinony

concerni ng el ecti on day access.

B. Interference wth the Enpl oyer's H ecti on Canpai gn.

After the Petition for Certification was filed on August 3, the
Enpl oyer deci ded to undertake an el ecti on canpai gn, to consi st of handi ng
out leaflets and short speeches to assenbl ed workers by WI|iam Mbsesi an.
The leafl ets were distributed on August 5 and 6. n the norning of the 6th,
WI |i am Msasi an, acconpani ed by | gnaci o Gonzal es and Gono Maci as, nade a
circuit of each of the eight crews working that day. M. Msasian

encount ered UFWorgani zers in each of the eight crews. A though
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M. Mesesian’'s visionis quite limted, he could see that the organi zers
were wearing | arge badges. Gonzal ez and Macias confirned that they were the
| arge badges required by Section 20900(e)(4)(B) of the Board' s regul ati ons.

As he arrived at each crew, M. Msesian asked the organi zer or
organi zers to |l eave while he made a brief speech. In two instances, the
organi zers conplied with Msesian's request, and he nade a speech urging a
"no union" vote wthout incident. Mbsesian spoke in English and Gonzal ez
translated. In the other six crews, the organi zers refused to | eave and
i nterrupted Mbsesi an throughout his renarks. Msesian testified in great
detail about each crew In one, an organizer |ed the enpl oyees in shouting
"M va Chavez!"; in another, the organizer shouted that Mbsesian was a liar;
inathird, the organizer continually yelled to the enpl oyees to "ask him
questions; don't listen to him" Wtnesses for the Enpl oyer naned at | east
five organi zers who were responsi bl e for the disruption. None testified.
I gnaci o Gonzal ez testified that Mbsesian was abl e to get across perhaps 50%
of what he intended to say in two crews, and | ess than 50%in the other four
crews where interference occurred.

Two enpl oyees testified on behalf of the UAW Luis Govarrubi as was
working in a crew whi ch Mbsesian attenpted to speak to on August 6.
Mbsesi an said a fenmal e organi zer naned Meta had continual ly interrupted his
efforts to speak. According to Govarrubi as, Meta was not present when
Mbsesi an spoke. He could not recall Mbsesian being interrupted and was abl e

to summari ze Mbsesi an's renarks. (Qovarrubi as stated that, when Msesi an had
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finished his speech, he made a pro-uni on address and conpl ai ned about

enpl oyee benefits and working conditions. Eva Mgjia, who working in a crew
bei ng organi zed by David Garza, testified that she did not knowif Garza was
present in the crew when Msesi an nmade his speech. She was able to sumari ze
the content of Mysesian's renarks and stated that there had been no

i nterruptions.

Oh Saturday afternoon, the Enpl oyer decided to run sone one-mnute
advertisenments on a | ocal Spani sh-1anguage radio station. This deci sion was
nade only after WIIiam Mysesi an had been unabl e to canpai gn effectively in
the norning. The record does not discl ose how nany of the advertisenents
wer e broadcast .

h Sunday, August 7, WIIliam Msesian went to one of the conpany's
| abor canps to talk to enpl oyees about the election. He found that there
were few enpl oyees in the canp. According to Mosesi an, nost of the enpl oyees

who were present were intoxicated, and he was therefore unabl e to canpai gn.

1. GBIECTI ONS ALLEQ NG BOARD AGENT M SCONDUCT

A A Board Agent Tol d enpl oyees to Vote for the UFW

Maria Macias is the Enpl oyer's supervisor of truck drivers and
| oaders. Hs duties require himto be in the fields. A about 11:30 a.m
on the day of the election, Mcias was approachi ng Edwi n Gal apan's crew to
check on the | oading of a truck. As soon as he arrived, two fenal e Board
Agents rushed up and told himthat he was restricted fromthe area. As
Maci as was getting into his pick-up to | eave, in accordance with their

i nstructi ons,



he heard one of the agents, who was dressed in a blue shirt and bl ue jeans,
say in Spanish: "No se olvide. Voten por la union." (Don't forget. Vote for
the union.) Macias didn't know her name, but pointed her out to the Enpl oyer's
attorney, George Preonas. Preonas found the agent and asked her nane. She said
her nane was Margarita Desierdo. Peter Mbsesian testified that Desierdo was
not wearing a Board badge. He and Preonas asked her why she had no badge. She
said that she had lost it. Preonas and Peter then asked Marty Martinez and Ed
Perez, the Board agents in charge of the el ection, about the mssing badge.
They said that she had | ost it.

Margarita Desierdo denied naking the statement attributed to her. She
al so deni ed havi ng seen Maci as, havi ng spoken to Preonas, and not wearing a
badge on the day of the election. Athough Qenn Rothner, a UFWatt or ney,
testified that he had been in touch wth Ed Perez during the hearing, and
despite the fact that the allegation that Perez had said that Desierdo was not
weari ng a badge appears in Enpl oyer's objections petition, Perez was not
called as a wtness. Nor did Rothner attenpt to introduce hearsay statenents
of Perez on this issue, as he did with respect to the other objection alleging
Board agent m sconduct .

Ms. Desierdo was an unusual |y nervous wtness. As soon as she was asked
if she had told workers to vote for the union she | aunched i nto a speech
expl ai ning why it woul d have been ridicul ous for her to have done so. The fact
that she deni ed act wearing a badge and speaki ng to Preonas further underm nes
her credibility. On the other hand, the testinmony of the Enpl oyer's w t nesses

was



credi bl e and consi stent .

3. Board Agents Denied the Enpl oyer Access to the Fields on the Day of
the Hection.

The substance of this allegation is that WIIliamMsesian was told by an
uni dentified Board agent on the norning of the election that he coul d not
canpai gn in an area whi ch had not been subjected to quarantine at the pre-
el ecti on conference. Mysesian asked the Board agent to check with his superiors.
The agent returned and told Mbsesian that his prior order stood. M. Msesian
did not attenpt to canpaign further. There is no evidence that any Board agent

granted access to the fields to UFWorgani zers on the day of the el ection.

DSOS ON AND ANALYS S

1. GBIECTIONS ALLEA NG M SCONDUCT BY THE LFW

The record establishes that the UPWviol ated the Board' s access
rule on August 6 and 8, 1977.

The Board has consistently refused to set aside an el ection on the basis of
such violations unl ess they are substantial enough to affect the enpl oyees' free

choice of a collective bargaining representative. Dessert Seed Gonpany, Inc., 2

ALRB Nb. 53 (1976), KK Ito Farns, 2 ALRB No. 51 (1976), and George Arakelian

Farns, Inc., 4 ALRB No, 6 (1978). Although the record here nakes it clear that
the violations, standing alone, affected the outcone of the el ection.

But the facts of this case wll not permt the access viol a-
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tions to be viewed in isolation fromthe UFWorgani zers' disruption of WIIiam
Mbsesi an' s canpai gn speeches on August 6. Had the organi zers been in
conpliance with the access rule, they woul d not have had the opportunity to
prevent M. Msesian fromgiving his arguments in favor of a "no union" vote.

The Board has set aside el ections where one party has acted pursuant to
a policy

tointerfere wth the flowof information required for
an intelligent vote to be cast and thus to frustrate a
fundarment al purpose of the Act. The fact that that

pol icy was not conpl etely successful is not
controlling. Rather, our sol e concern is whether such
a policy, and actions taken pursuant to it, tended to
inhibit the free choice of those eligible to vote.
Gshita, Inc., 3 ALRB No. 10 (1977).

In Slver Oeek Packing Conpany, 3 ALRB No. 13 (1977), the Board

reaffirmed the critical inportance of communi cation between | abor
organi zations and enpl oyees: "S nce free communication is 'a key ingredient of

a fair election process,' Certified Eggs, Inc., 1 ALRB No. 5 (1975), we w |

set aside any el ection where there was, as here, nore than mni nal
interference wth that comunication.”
There is no doubt that both the enpl oyer and the union have the right to

communi cate their election views to enployees. In Borgia Farns, 2 ALRB No. 32

(1976), the Board set aside an el ecti on because the enpl oyer, relying on a
Board agent's mstaken instruction, refrained fromcommunicating wth

enpl oyees about the election until after the pre-el ection conference. The
Board agent's directive effectively precluded the enpl oyer fromcarrying on

any canpai gn. The Board noted that:
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The affect of the instruction not to communicate wth
workers and the enployer's reliance on it is that

enpl oyees were exposed to only the union's canpai gn
and were deprived of the opportunity to weigh the
alternatives open to themand make an i nforned choi ce.

Inits brief, the UFWargues that any interference with M. Msesian' s
speeches should be attributed to enpl oyees rather than to uni on organi zers.
The testinony of the Enpl oyer's w tnesses establishes, however, that, while
the organi zers were not the only persons disrupting M. Msesian's speeches,
they took a | eadership role. WIIiamMsesian was a particularly credibl e
W t ness whose testinony was general ly candid and unstudi ed. He answered
Questions fully, sonetines nore than fully, wthout hesitation or evasion.
The failure of the UPWto call a single organizer to rebut this testinony
tends to support the Enployer's position, despite the testinony of the two

enpl oyee witnesses. Even if M. Msesian was able to get sone of his message

across, that is not controlling. Gshita, Inc., supra.

The UFWal so argues that the comments by the organi zers were an aid in
the effort to i nformworkers about the el ection issues. | cannot agree that
heckl i ng whi ch causes a speaker to | eave before saying what he wants to say is
a constructive aspect of an el ection canpaign or that it provides an
at nospher e conduci ve to paying attention to the speaker. This argunent al so
conveniently omts the fact that the organizers were not invited to attend.

To the contrary, they were requested to | eave, in every srew in conpliance
w th the access rule.
The UFWal so argues that M. Msesi an nust bear the burden of waiting

until the last mnute to canpaign. But the cases cized by
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the UFWare inapposite, for they invol ve disruptions not attributable to a
party. Nor do the facts support a conclusion that the enpl oyer del ayed
canpaigning to the last mnute. The Petition for Certification was filed late
on Wdnesday, August 3. It was certainly not unreasonabl e for the Enpl oyer to
choose Saturday as the day to speak. The URWs assertion that its April,
1977, formletter to the Enployer, in which it indicated an interest in or-
gani zi ng enpl oyees, sonehow constituted notice of an el ection i s absurd.
There was no effort by the UFWto follow up on the letter. WIIiam Msesi an
testified that he was surprised that an el ection was hel d, because the
Petition was filed only a week before the end of the harvest and no ot her

el ections were being held in the area.

It is true that the Enployer did not limt its canpaign to M
Mbsesi an' s speeches. |t al so handed out |eaflets and ran radio
advertisenents. But such communication is no substitute for face-to-face
speeches. There is no indication that any enpl oyees heard the adverti senents;
nor is there any way of know ng how nany enpl oyees were able to read the
| eaf | et s.

The circunstances of this case are closely anal ogous to those invol vi ng
an enpl oyer's denial of access to a |abor organization. The effect of this
disruption is identical to such a denial. | conclude that the UFWs
interference wth the el ecti on canpai gn of the enpl oyer was of such a
character as to deny to enpl oyees their right to receive information fromboth

parties in order to nake an inforned choi ce.
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1. CBIECTI ONS ALLEA NG M SCONDUCT BY BOARD ACENTS

The Enpl oyer has act established that it was prevented from canpai gni ng
en the day of the election in reliance upon a statenent by a Board agent. M.
Mbsesi an nace no effort to contact Ed Perez, the agent in charge of the
election, in an attenpt to clarify the statenent of an unidentified agent that
canpai gning was not allowed in certain areas. M. Msesian's son Peter, and
his | abor attorney, George Preonas, were both present and knew how to cont act
M. Perez. Under these circunstances, the Enpl oyer's reliance on the
statenents of the unidentified agent was unreasonable. Nor is there any
evi dence to suggest that the Enployer's failure to speak to nmassed assenbl i es
of workers on the day of the election, even if legally permssible (see

Peer | ess Pl ywood Gonpany, 107 NLRB 427 (1953)), affected the outcone of the

election. (., Borgia Farns, supra.

The second al | egati on of Board agent msconduct is far nore serious. |
have found that a Board agent told a group of approximately twenty enpl oyees
who were about to vote: "Don't forget. Vote for the union.™”

In Goachella Gowers, Inc., 2 ALRB No. 17 (1976), the Board establi shed

a standard for eval uati ng Board agent m sconduct:

(T)o constitute grounds for setting an el ection asi de,
bi as or an appearance of bias nust be shown, to have
affected the conduct of the election itself, and have
inpaired the balloting's validity as a neasure of

enpl oyee choai ce.

In Carl Joseph Maccio, 2 ALRB Nbo. 9 (1976), three Board

nenbers indicated that they woul d set aside an el ecti on because of Board agent

m sconduct, absent a denonstration that it affected
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the outcone of the election, as a neans of deterring particularly

obj ecti onabl e conduct, or to safeguard public confidence in the Integrity of
the Board s el ection process. This broader standard is consistent wth the
NLRB s neutrality rule.

The neutrality rule was enunciated in Athbro Precision Engi neering

Gorp., 166 NLRB No. 116, 65 LRRM 1699 (1967), in which the NLRB set aside an

el ecti on because a Board agent was seen drinking beer wth a union
representative about a mle fromthe enpl oyer's plant even though there was no
allegation that this conduct affected the outcone of the election. The NLRB
hel d t hat :

The Board in conducting representation el ections nust
maintain and protect the integrity and neutrality of its
procedures. The commssion of an act by a Board Agent
conducting an el ection which tends to destroy confidence in
the Board s el ection process, or which coul d reasonably be
interpreted as i mpugning the el ection standards we seek to
maintain, is asufficient basis for setting aside that

el ecti on.

In a recent case, Provincial House, Inc., v. NLRB, 97 LRRV

2307 (6th Ar., 1977), the Uhited States Gourt of Appeal s reversed the NLRB

and ordered an el ection set aside because a Board agent, while investigating
an unfair |abor practice charge during an organi zati onal canpai gn, permtted
hinself to be introduced at a union organi zati onal neeting. The Gourt cited

Athbro, supra, and declared that the issue in a case of this type is not

whet her the outconme of the election is affected, but whether the conduct tends
to "destroy 'the neutrality of the Board s procedures.'” 97 LRRMat 2309.
That the Board agent’s statenent in this case was particularly

obj ectionable and that it could affect public confidence in the
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integrity of the Board's procedures is self-evident. In addition, a direction
to vote for one party, comng froma representative of the Sate, could well
have a tendency to affect a worker's vote. Here, the WFWhad only a three-
vote ngjority. Wiile there is nothing in the record to indicate that simlar
statenents were nade by the agent to other crews, it is reasonable to infer
that the incident was not, isolated.

| conclude that the Board agent's el ecti oneering was inconpatible wth
nai ntai ni ng an at nosphere i n whi ch enpl oyees are abl e to choose freely howto
cast their vote. In this case, the Board agent's conduct coul d have affected
the outcone of the election, in addition to undermning the confidence in the

integrity and neutrality of the Board's el ection processes.

RECOMMENDATI ON

Because | have concluded that the UFW while in violation of the Board s
access rule, interfered wth the Enpl oyer's canpai gn to such an extent that
enpl oyees were deni ed the opportunity to hear the Enployer's argunents for a
"no union" vote, and because a Board agent engaged in el ectioneering, |
recommend that the el ection be set aside.

DATED  April 12, 1977.

AR QLTURAL LABCR RELATI ONS BOARD

L A /
WL
By g L e D, e

JCEL QOMBERG
I nvestigative Hearing Exam ner
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