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DEAQ S ON AND CERTI H CATI ON OF REPRESENTATI VE
Pursuant to the provisions of Labor Gode Section 1146,

the Agricultural Labor Relations Board has del egated its authority
inthis proceeding to a three-nenber panel.

Followng a Petition for Gertification filed by the
Lhited FarmWrkers of America, AFL-AQ O (URY on Cctober 28, 1975,
a representation el ection was hel d on Novenber 3, 1975, anong the
agricul tural enpl oyees of Harry S ngh & Sons, the Enpl oyer herein.

The Tally of Ballots showed the follow ng results:

W, ... 90
No Lthion .......... 28
(hal I enged Bal | ot s 23
Void Ballots ...... 2
Total .............. 143

The Enployer tinely filed objections, six of which were set for
hearing. Subsequent to the hearing, Investigative Hearing Examner (1HE
Jeffrey Fne issued his initial Decision in which he recoomended that the

obj ections be dismssed and that the UFWbe



certified as collective bargai ning representative of the Enpl oyer's
agricul tural enpl oyees.

The Enployer tinely filed exceptions to the IHE s
Decision and a brief in support of its exceptions. The WFWfiled a brief in
opposition to the Enpl oyer's excepti ons.

The Board has considered the record, and the IHE s Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,
and concl usions of the |HE as augnented herein, and to adopt his recommendati on
to dismss the objections and to certify the UFW

The Enpl oyer excepts to the IHE s finding that the Regional D rector
did not abuse his discretion in invoking the third presunption pursuant to 8
Gal. Admn. Gode Section 20310 (e) (3) (1975), reenacted as 8 CGal. Admn. Code
Section 20310 (e) (1) (O (1976).Y Ve have said that "invocation of a
particular presunption is appropriate only when the Enpl oyer's failure to
submt tinely and conplete infornation has frustrated the determnation of
facts which relate to the presunption being i nvoked." Yoder Bros., Inc., 2 ALRB
No. 4 (1976).

Respondent was required, by 8 Gal. Admn. Gode Section 20310

(d)(2), to submt to the Regional Drector a conpl ete and accurate |ist of

full nanes and current addresses of all the

_yThe regul ation provides in pertinent part, "If an enployer fails to conply
wth the requirenents of subsection (a) through (d) above, and such failure
frustrates the determnation of particular facts, the regional director nay
i nvoke any or all of the follow ng presunptions ... (c) that all persons who
appear to vote, who are not challenged by any other party, and who provide
adequate identification, are eligible voters."
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enpl oyees on its payrol|l for the payrol| period preceding the
filing of the petition. The record establishes that the Enpl oyer
did not maintai n adequate payrol| records? of its daily enpl oyees,
who conprised over two-thirds of its workforce.¥ As the Enpl oyer
did not naintain a conpl ete and accurate payroll record of its
dai |y enpl oyees, there was no basis for certitude in determning
the voting eligibility of its enployees.? (ne of the main purposes
of the voting eligibility list is to verify the identification of
eligible voters. The presunption was properly invoked herein as
the Enpl oyer's i nadequate payrol |l record-keeping and its resul tant
failure to submt tinely and conpl ete data has frustrated and
prevented such verification

The Enpl oyer argues that the reasons for invoking the
presunptions, as stated in the forner Regional Drector's letter to

the Enpl oyer (Enpl oyer's Exhibit 7), are inadequate to support such

Z Labor Code Section 1157.3 states, "Enployer shall naintain
accurate and current payroll lists containing the names and
addresses of all their enpl oyees and shal | nake such lists
avai l abl e to the board upon request."

9The Enpl oyer transported its daily enpl oyees each norning by bus
and van fromSan Ysidroto its ranch. A the end of each day, the
Enpl oyer woul d count the nunber of workers who rode in the bus or
van and nmake out one check to the driver of the vehicle for the
wor kers' conbi ned wages. The driver woul d then cash the check in
San Ysidro and di sburse the wages to each enpl oyee. The Ewl oyer's
sol e record of these wage paynents consisted of the stubs of the
checks it had made out to Its drivers.

“The Enpl oyer attenpted to renedy this defect on one occasion,
after the petition was filed, by askinP the drivers of vehicles who
transported daily enpl oyees to the fields to conpile a list of the
enpl oyees who worked that day. This list, of course, does not
i ncl ude al | enpl oyees who were enpl oyed during the rel evant payrol
period. It is also possible that some persons working on the day
the list was conpiled did not work on any day during the rel evant
payrol | period and therefore would not be eligible to vote.
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action and therefore evidence an abuse of discretion. V¢ do not agree.
The forner Regional Drector's letter gave the Ewpl oyer witten
notification of which presunptions were to be invoked in the el ection
and adequate justification therefor. The letter stated, inter alia,
that the eligibility presunption was bei ng i nvoked because the nanes of
several enpl oyees who were enpl oyed during the pay period did not appear
on the list and several nanes included on the list were not on the

Enpl oyer' s payrol | records.

V¢ find the reasons set forth in the forner Regi onal
Drector's letter to be adequate in thensel ves to justify invocation of
the presunption and we do not rely for this finding on the Regional
Drector's testinony based on his examnation of the Regional Ofice
file or any other arguably privileged naterial .

As we noted in Yoder, supra, the presunptions are not a

penalty. Rather they are calculated to insure that the enpl oyees'
exercise of their voting rights under the Act wll not be del ayed or

I nhi bited by an enpl oyer's nonfeasance, e.g. failure, to provide

i nformation and/ or because of its inadequate record-keepi ng procedures.
In the circunstances herein, we agree wth the |HE that the Regi onal
Drector did not abuse his discretion by invoking the third

presunpt i on. ¥

YTo prevail inits objection to the Regional Drector's invocation of
t he Br esunption, the Enpl oyer nust show that the invocation constituted
an abuse of discretion and resulted in prejudice. Yoder, supra. S nce
the Enpl oyer has not established the first of these el enents, we need
not consi der the second. However, even assum n?, arguendo, that the
Enpl oyer net its burden of establishing abuse of discretion, the record
does not support a finding that invocation of the presunption permtted
nonenpl oyees to vote or otherwi se resulted in prejudice to any party.

4 ARE Nb. 63 4.



On the basis of the above findings and concl usions, and the record as
a hole, and in accordance wth the recormendati ons of the |HE, the Enpl oyer's
obj ections are hereby dismssed, the election is upheld, and certificationis

gr ant ed.

CERTI FI CATI ON GF REPRESENTATI VE

It is hereby certified that a mgority of the valid votes have been
cast for the Lhited FarmVWrkers of Anerica, AFL-AQ and that pursuant to
Labor Gode Section 1156, the said | abor organization is the excl usive
representative of all the agricultural enpl oyees of Harry S ngh & Sons for the
pur poses of collective bargaining as defined in Labor CGode Section 1155. 2(a),
concer ni ng enpl oyees' wages, working hours and other terns and conditions of
enpl oynent .

Dated: Septenber 19, 1978

RONALD L. RJU Z, Menber

RCBERT B. HUTCH NSON  Menber

JGN P. McCARTHY, Menber

4 AARB NO 63 5.



CASE SUMVARY

Harry S ngh & Sons 4 ALRB Nb. 63
75-RG47-R

|HE DEQ S ON

After an el ection won by the UFWon Novenber 3, 1975, the
Enpl oyer filed tinely exceptions, the foll ow ng six of which were
set for hearing: (1) whether the Regional Director abused his
discretion in 1nvoking the presunption pursuant to 8 Gal. Admn.
Gode Section 20310 (e) (3) (1975), reenacted as 8 Gal. Admn. Gode
Section 20310 (e) (1) (c) (1976) that all persons who appear to
vote, who are not chall enged by any other party and who provi de
adequate identification, are eligible voters; (2) whether the
operation of the presunption set forth in 8 Gal. Admn. Code Section
20310 58 (3) (1975), reenacted as 8 Gal. Admin. Code Section 20310
(e)(1)(Q(1976) permtted nonenpl oyees to vote in the el ection; (3)
whet her the at nosphere of the newvotin% site was so intimdating
that persons who had agreed to act as the Enpl oyer's observers
refused out of fear; (4) whether the Enpl oyer was inproperly denied
the right to use his designated observer, a nonsupervisory enpl oyee
who was famliar wth nany of the enpl oyees; (5) whether the
Enpl oyer' s chal | enge of the observers of The Uhited Farm VWrkers of
Arerica, AFL-AQ O (hereinafter the "UAW) was ignored; and (6)
whet her the UFWagents and supporters threat ened and i nti m dat ed
enpl oyees in and around the polling area and created an at nosphere
whi ch was not conducive to a fair and inpartial el ection.

Addr essi ng Respondent's contention that the Regional DO rector
abused his discretion in invoking the eligibility presunption, the
| HE found the Regional Drector's decision to be a correct one. The
| HE al so concluded that the Regional Drector's failure to state the
best -reasons for invoking the presunption did not undermne the
correctness of the decision but rather was a harnhess error.
Moreover, the | HE found that Labor Code Section 1157.3 pl aced an
obligation on the BEnpl oyer to keep accurate records and that havi ng
failed to do soit was difficult to credit Respondent's assertion
that it was deni ed due process because it woul d have cured any
defect in the eligibility list had it been inforned of the
| naccur aci es.

As to Respondent's argunent that the presunption operated so
as to permt nonenpl oyees to vote in the election, the | HE concl uded
that while there was sone evi dence that noneligi bl e enpl oyees or
nonenpl eyees nay
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have gone to the el ection site, Respondent had full
opportunity to chall enge their votes.

Wth regard to the Enployer's third exception, the | He found
that the record did not establish that a threat had been nade or
that the Union was behind such a threat, only that the enpl oyee
bel i eved that such a threat was nade. S lva, an enpl oyee, testified
that she was told by a girlfriend that she woul d be junped if she
acted as an BEnpl oyer's observer. Relying on Kawano Farns, 3 ALRB
No. 25 (1977), the | HE concl uded that a pervasi ve atnosphere of fear
dihd nlot exist and that this incident was insufficient to invalidate
the el ecti on.

The | HE found that Respondent had not been Tpr ej udi ced nor the
outcone of the election effected by the ruling of a Board agent

denyi ng Respondent the right to use as an observer a nonsupervi sory
enpl oyee chal | enged by the Unhion to be a supervi sor.

~_ The I HE concl uded that there was no evidence to support a
finding that the UPWobservers were enpl oyees.

~ Wth regard to Respondent's sixth exception, the | HE found that
prior to the election there were several bonfires, singing, dancing
and tal ki ng anong enpl oyees and that the enpl oyees qui et ed down when
asked to do so by a Board agent. The |HE al so found that there was
no evi dence that URWorgani zers or agents engaged in any activity
that coul d be regarded as threateni ng or intimdating. The | HE thus
concl uded that the atnosphere created did not interfere wth
enpl oyees' right to vote freely.

BOARD DEQ S ON

~ The Board adopted the | HE s reconmendation that the objections
be di smssed and the UFWbe certified. However, the Board augnented
the IHE s decision by finding that the fornmer Regional Drector's
letter provided the Enpl oyer with notice of which presunptions were
bei ng i nvoked in the el ection and adequate justification therefor.
The forner Regional D rector invoked the presunption because the
names of several enpl oyees who were enpl oyed during the payrol |
period did not appear on the |ist and several nanes included on the
list were not on the Ewpl oyer's payroll record.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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STATE G- CALI FCRN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:

HARRY SINGH & SONS, Case No. 75-RG47-R
Enpl oyer,

and

WN TED FARM WIRKERS GF AMER CA
AFL-d Q

Petitioner.

Rchard A Paul, BEsq., Gay, Cary,
Ares and Frye, for the Enpl oyer.

E Mchael Heunann |11, Bsqg., for
the Lhited FarmVWrkers of America,
AFL-d Q

DEQ S ON
STATEMENT GF THE CASE
JEFFREY HNE, Investigative Hearing Examner: This case was heard
before ne on July 25, 27, 28, and 29, 1977 in (zeanside, Galifornia. The
enpl oyer filed tinely objections to the el ecti on which was hel d on Novenber 3,
1975.Y Inits order dated My 20, 1977 the Executive Secretary of the Board

set the follow ng objections for hearing.

¥ The Tally shows UPW90, No Lhion 28, Challenged Ballots 23, \oid Ballots 2.
| take notice of the official Master Fle kept in the Executive Secretary's
office, available for inspection by parties which includes the tally petition
and ot her docunents.



1. Wether the regional director abused his discretion in
i nvoki ng the presunption pursuant to 8 Gal. Admn. Gode 820310(e) (3)
(1975) , re-enacted as 8 Gal. Admn. (ode §20310(e) (1)(QO(1976) that
all persons who appear to vote, who are not chal | enged by any ot her
party and who provi de adequate identification, are eligible voters;

2. Wether the operation of the presunption set forthin 8
CGal. Admn. Code 820310(e)(3)(1975), re-enacted as 8 Gal. Admn. (ode
§20310(€e) (1) (O (1976) permtted non-enpl oyees to vote in the el ecti on;

3. Wether the at nosphere of the new voting site was so
intimdating that persons who had agreed to act as enpl oyer's
observers refused out of fear;

4. \Wether the enpl oyer was inproperly denied the right to
use hi s designat ed observer, a non-supervisory enpl oyee who was
famliar wth nany of the enpl oyees;

5. Wether the enployer's challenge of the observers of the
Lhited FarmWrkers of Averica, AFL-AQ (hereafter the "URW) was
i gnored; and

6. Wiether the UPWagents and supporters threatened and
inti mdated enpl oyees in and around the polling area and created an
at nospher e whi ch was not conducive to a fair and inpartial election.

Al parties were represented at the hearing and were given
a full opportunity to participate in the proceedings. Both parties

cal | ed nunerous w tnesses and both submtted post



hearing briefs. Uon the entire record, and after consideration of the
argunents nade by the parties, | nmake the follow ng findings of fact,
concl usi ons, and reconmendat i ons.

F NO NS GF FACT

I. Jurisdiction

Nei t her the enpl oyer nor the URWchal | enged the Board' s jurisdiction
at the hearing. Accordingly, | find that Harry Sngh & Sons is an agricul tural
enpl oyer within the neaning of Labor Gode 81140.4 (c) and the Lhited Farm
VWrkers of America, AFL-QO (URW is a labor organization wthin the. neani ng
of Labor Code 81140.4(f) and that an el ecti on was conducted pursuant to Labor
Gode 81156. 3 anong the enpl oyer' s enpl oyees.

1. General Background

Harry S ngh & Sons, a sole proprietorship owned by Harry Sngh, is
I n the business of grow ng and shippi ng tonatoes. The enpl oyer | eases the | and
it farns, (approxinately 225 acres,) fromthe United Sates Mari ne Gorps at
Canp Pendl et on.

There are two harvests each year. During the fall harvest period
(Cct ober - Decenber) approximately 170 acres are harvested in fields | ocated
west of Interstate Hghway 5 between 1-5 and the ocean. During the summer
harvest period (June - August) approximately 45 acres are harvested in fields
east of 1-5. Peak of season generally occurs in Novenber. This pattern was

foll owed i n 1975.



Harry S ngh & Sons has two payrolls for the two types of
| abor force that are enpl oyed. There are workers who commute daily
fromSan Ysidro on a 44 passenger bus and 15 passenger van provi ded
by the enpl oyer. Sone daily commuters drive their ow cars to
work. Daily commuters are paid daily.

Gene Singh testified that the enpl oyer's practice was to
count the nunber of daily enpl oyees and wite a check to the bus
driver and/or van driver, as the case may be. The drivers woul d
then cash the check in San Ysidro and pay the workers in cash.

There are al so enpl oyees who live in or near (eanside.
These locals are paid weekly. Both |ocals and commters work in
the shed and in the fields.

A petition was filed wth the ALRB R versi de Regi onal
dfice on ctober 28, 1975. Harry S ngh was personal |y served with
the petition on Cctober 27, 1975.

CBIECTI ONS TO THE BLECTI ON

. Wiether the regional director abused his discretion
in invoking the presunption that all persons who appear to vote and
who are not chal | enged by any other party and who provi de adequat e
identification, are eligible voters.

Upon learning that the petition had been served, Gene
S ngh contacted his attorney, Norman Vetter. This occurred either
on (ctober 27, 1975 (all dates refer to 1975 unl ess ot herw se

i ndi cated) according to S ngh or on Cctober 23 according to Vetter.



Vetter, who had previously represented Kawano Farns in an
election natter, testified that he had sone know edge of the Agricul tural
Labor Relations Act (Act or ALRA) which had only recently been put in
effect. Both S ngh and Vetter agree that they di scussed the. requirenents
inposed by 8 Gal. Admn. Gode 820310(1975) (all reference is to the 1975
regul ati ons unl ess otherw se indicated). Wetter told Sngh to get alist of
all enpl oyees.

S ngh admtted that prior to Gctober 27 he did not keep a list of
daily enpl oyees. He testified that on Qctober 27, he told his drivers to get
the names of all daily coomuters, their addresses and social security nunbers.
S ngh admtted that if a person did not work on Qctober 27 (or whatever day the
drivers asked for names) that nane woul d not appear on the list. In spite of
the fact that he had sone difficulty getting nanes, S ngh apparently never went
on the buses to personally ask for the list but nerely told the drivers to get
the infornation. Two wtnesses (Ester S lva and Juan Mreno Quznan) testified
that they gave addresses that were different than the addresses attributed to
themon the list. This suggests a certain lack of care on Sngh's part.

In contrast, S ngh personal |y contacted | ocal workers; however,
wth regard to coomuters who did not use S ngh & Sons vehicles, there is no
testinony that Gene S ngh ever asked thempersonally for their nanes or in
any other way requested them S ngh also said that he never verified the
nanes on the list wth workers. The lists, enployer's exhibit 1 and 2

(hereafter



EX 1,2), were given to Vetter on Qctober 30. The lists were typed and
al phabeti zed by Vetter and included wth other infornation as part of the
enpl oyer's 48 hour response, and pi cked up on ctober 30 by a Board agent.
Inits 48 hour response, the enpl oyer alleged that the petition was
untinely filed because the nunber of enpl oyees was | ess than 50 percent of
peak. On Cctober 31, the Board agent Cesario Hernandez call ed Vetter and asked
to see the 1974 records whi ch woul d hel p substantiate the enpl oyer's asserti on.
These records were nade avail abl e to Board agents Jerry Faustinos (agent in
charge) and Gesari 0 Hernandez. Hernandez inspected the records that? afternoon
at about 2:00 p.m in \etter's office. A that tine, Vetter was al so given a
neno fromthe General Gounsel (Vlter Kintz) interpreting 820310. (E X 6).
Vetter said that Hernandez i nspected the records and told himthat,
as best he coul d determne, peak was | ess than the 325 which the enpl oyer had
claaned. (EX 5). Snghthen explained that they weren't sure whether the
peri od Hernandez examned was the peak period. Hernandez asked for additional
information to be delivered to the regional office on Novenber 1, at noon. He
al so asked for a declaration regardi ng the absence of addresses for certain
enpl oyees.
S ngh, who was present during this neeting, confirned Vetter's

testinony. Mbst questions concerned peak, the Board

2/ Faustinos testified that Hernandez inspected the records because he was
nmrehexperlenced in these matters al t hough Faustinos was actual |y t he agent
i n charge.
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agents requested additional information regarding peak and al so a decl aration
from S ngh concerning addresses. Both Vetter and S ngh naintain that no

questions were raised with regard to the accuracy of the enpl oyee list.?

After the neeting, Vetter asked S ngh to re-check the peak
information and particul arly those enpl oyees whose addresses were mssing. n
Novenber 1, Vetter net wth S ngh and prepared the decl arations requested by
Hernandez. (E X 3,4).

Both S ngh and Vetter believed they substantially conplied wth
820310 and with the General Gounsel's neno. They clai mthey had no notice that
the list was inaccurate and therefore no opportunity to renedy any defects.

h Novenber 1, Vetter took the declarations requested by Hernandez
to Rverside. He arrived about 11:45 a.m Hernandez was not there and despite
attenpts, Vetter did not reach him After lunch, Vetter saw Douglas Giffith,
the regional director. According to Vetter, the first thing GQiffith said was
that he was invoking the presunptions. There was no ot her conversati on.

Douglas Giffith, who is no | onger enpl oyed by the ALRB, was abl e

toreviewthe Board file and testified that his

3/ 8 Gal. Admn. Code §20310(d)(2) requires that the enpl oyer submt wthin
48 hours a "conpl ete and accurate list limted to the conplete and full nanes
and addresses of all enployees...." The enpl oyer attenpts to distinguish

bet ween "conpl ete" and "accurate" argui ng that accuracy goes to whether the
list gives the nanes of all eligible enployees and "conpl ete" goes to whet her
the nanes are acconpani ed by addresses. A better interpretation is that
"accurate" and "conpl ete" should ire read together and ultinmately refer to the
utility and reliability of the list.

-7-



recol | ection was refreshed by this review? After receiving the
enpl oyer's 48 hour response, he sent out Board agents to determine if
the response was sufficient. QCally and in witing, the Board agents
inforned Giffith that the enployer's list was inaccurate, that they
could not verify two pages of nanes as enpl oyees working at Harry S ngh,
and that non-enpl oyees were on the list. Giffith then discussed this
case Wth the General Gounsel and the General Gounsel agreed wth
Giffith that it was appropriate to invoke all three presunptions.
Giffith pointed out that he nade the decision to i nvoke presunptions
after he evaluated the Board agents' reports and his discussion wth the
General ounsel only confirned hi s deci sion.

Giffith said that he was told on Friday, Cctober 30, that
Vetter was comng wth additional information: a declaration explaini ng
that Harry S ngh S., was incapacitated by an accident. Al though not
clear about what el se Vetter mght be bringing, Giffith naintains that
he was never inforned that Vetter was going to bring i nformation which

woul d cause himto

4/ Giffith testified that arrangenents were nade for himto review
the file by UFWattorney E Mchael Heunann I11. Giffith was not
allowed to renove the file fromthe presence of a Board agent nor. was
he al l oned to take notes. The parties did not see the file.

Ater Qiffith testified that he had refreshed his recol | ection, M.

Paul noved for production of the Board file pursuant to Evi dence Code
8771. This notion was denied on the grounds that the Board file was
privileged and confidential, although M. Paul argued that the Board had
wai ved any such privilege and that the heari ng examner shoul d not
assert any privilege for the Board. M. Paul then noved that Giffith's
testinony be stricken. This notion was al so deni ed.



change hi s opi nion about the correctness of invoking the presunptions.
Qiffith recalls neeting wth Vetter on Novenber 1, but denies he
preenptorily invoked the presunptions. In Giffith' s opinion, the new
material was not pertinent to the inaccurate |ist.

Vetter was orally inforned that the presunptions woul d be
I nvoked on Novenber 1, 1975. A the pre-el ecti on conference on
Novenber 3, he was inforned by letter that the presunptions woul d be
I nvoked. Anong other things, this letter (EX 7) states that the
eligibility presunption (all persons who appear to vote and who are
not chal | enged by any other party and who provi de adequate
identification are eligible to vote) was bei ng i nvoked because
"several enpl oyees who were enpl oyed during the pay period did not
appear on the list" and "several nanes that were on the list did not
appear on the enpl oyer's payroll records."

LEGAL ANALYSI S

The enpl oyer argues that the regi onal director abused his
di scretion by invoking the presunptions. There are nunerous facets to
this argunent. Frst, the regional director decided to i nvoke the
presunptions prior to receiving the requested additional infornation
fromVetter and al so told Vetter the presunptions were bei ng i nvoked
prior to his considering this additional infornation.

Second, at no tine was there any indication that the |ist
submtted by S ngh was "inaccurate" although the enpl oyer seens to

concede that it may have been inconpl ete.
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Third, because the enployer was net notified of any
i naccuracies it was deprived of any opportunity to correct or cure
t hese defects.

Fourth, the evidence considered should be limted to the
regional director's witten reasons for invoking the presunptions.
The enpl oyer objects to the legal sufficiency of the findings,
contending that not only are the reasons given by the regional
director wong, but they inply conpliance rather that non-
conpl iance. Therefore, the argunent goes, if the regional director
based his concl usion on the reasons stated, he nust have acted
arbitrarily since he reached a conclusion that is senseless in |ight
of the reasons given. If the witing, which is the best evidence,
isignored and Giffith's testinony is accepted, the Board will in
effect be sanctioning deliberate msstatenent.

Fifth, the enpl oyer substantially conplied because it
acted in accord wth the General Gounsel's nenmo. It supplied
decl arati ons expl ai ni ng why defi ci enci es exi sted.

The regional director drew a | egal conclusion (that the
presunpti ons shoul d be i nvoked) on the basis of facts supplied (or
not supplied) by the enployer. |f the conclusion is correct on the
basis of facts before the regional director, the Board i s not

limted on reviewto his stated reasons in uphol di ng his deci sion.
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The parties have stipulated that certai n enpl oyer records
were seen and reviewed in the course of the Board s investigation and
these records constituted all rel evant 1975 docunents.® n the basis of
these sane records, | find the decision to invoke the eligibility
presunption to be correct. Giffith's decision to invoke, based on the
sane evi dence, coul d not therefore have been an abuse of discretion.?
Giffith's failure to state the best reasons for invoking the
resunpti ons do not undermne the correctness of his decision, but rather
shoul d be viewed as harntess error so | ong as the enpl oyer cannot show

he was prej udi ced by this deci sion.

| nvocation or presunptions is a discretionary act.”

An "abuse of discretion exists only when agency action exceeds the bound of

reason consi dering the circunstances before it."

5/ WFWexhibits(U X ) 1-4 are the enployer's records examned by Board agents
to determne whet her the enpl oyer conplied with 820310 and whet her the enpl oyer
was at 50 percent of peak. These exhibits also formthe basis of the lists
prepared by the enployer U X 1 are check stubs from10/18 - 10/28. UX 2is
the payrol | sheet of the two weeks i nmedi ately preceding the payroll period
show ng the work hours and pay of six enployees not all of whomare eligible.

u Xk 3 consists of payroll |edgers and U X 4 consists of names of packi ng shed
wor ker s.

6/ A conparison of these exhibits wth the list provided showthat 13 nanes
are on the list but are not in the payroll records; 29 nanes are in the records
but are not on the list; 90 daily enpl oyees are listed but there are no records
for them The lists indicate a total of 148 nanes.

7/ Section 20310 (e) of the regul ations state that "failure to effect tinely
conpliance with these requi renents [to provide specified infornation wthin 48
hours] may give rise to the followng presunption” (Enphasis added). In
addition to the discretionary | anguage of the regul ations, the Board has
interpreted i nvocation of any or all presunptions as discretionary. Yoder
Bros., Inc., 2 ALRB No. 4 (1976).
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See Ancerson Lhion Hgh School District v. Schreider, 56 Gal. App. 3d
453 (1976).

Areviewof the regional director's decisionis a review
of the Board' s decision because under Labor Code 81142(b) the
regional director is a del egate of the Board. Wien courts reviewthe
actions of an admni strative agency, they have consistently hel d that
"if the decisionis right, the judgnent or order wll be affirned
regardl ess of the correctness of the grounds upon which the decision

was reached.” Board of Admnistration v. Superior Gourt, 50 Cal. App.

3d 316, 319 (1975), Wien courts reviewinferior courts they al so

apply this sane rule. Board of Admnistration, supra and cases cited

therein. It seens entirely appropriate that when this agency revi ews
Its own decision, that it apply the sane principle that a court woul d
apply inreviewng the action of an inferior court or the action of

an admni strati ve agency.

Labor Code 81157.3 puts an obligation on the enpl oyer to
keep conpl ete and accurate enpl oynent records and to nake such
records available for inspection by the Board. Harry S ngh & Sons
nmay have cooperated i n suppl ying what records they had but they coul d
not conply wth Labor Gode 81157.3 because they did not have the
records regarding daily workers. Inlight of this, the enpl oyer's
bal d assertion that it was deni ed due process because, had it known
the list was inaccurate, it would have cured any defect, is difficult
tocredit. Additionally, the regulations are specific inrequiring a

response wthin 48 hours.
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Nothing requires the regional director to extend this deadline in
the face of non-conpliance.
In Yoder Bros. Inc., 2 ALRB Nb. 4 (1976), the UFWfil ed

a petition objecting to the el ection, alleging that the enpl oyer
failed to provide adequate |ists. The Board concl uded that where
an enpl oyer failed to exercise due diligence in obtaining and
suppl ying the necessary infornmation so that the utility of the
lists was substantially inpaired, the enpl oyer's conduct can be
grounds for setting aside the el ection. Were the deficiencies
are due to the gross negligence or bad faith of the enpl oyer, the
el ection nay be set aside upon a | esser show ng of actual
prej udi ce by the union. Here, the enpl oyer has provided a
defective list, the union has won, and the enpl oyer objects.
Athough this is the reverse of Yoder, the conclusion that an
enpl oyer nust exercise due diligence remains intact. The record
supports a finding that the enpl oyer did not exercise due
diligence in acquiring the nanes and addresses of daily enpl oyees.
Merel y because the enpl oyer submtted decl arations
expl ai ning why deficiencies exi sted does not nake a |ist conpl ete
and accurate. The enpl oyer's position, taken to an extreng,
suggests that no list need be supplied so long as there is a
decl aration explaining why there is no list. As the Board has
stressed, a list is necessary to determne show ng of interest,

peak of season, and eligibility, Yoder, supra; therefore,
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providing declarations in accord with the General (ounsel's neno
does not nagically correct alist.¥

The General Qounsel's neno (EX 6) is aninterpretation of the
regul ations and does not have the force of regulations. Failure to followthis
interpretation does not automatically result in setting aside the el ection.
Furthernore, the General (ounsel's guidelines cannot fairly be read to nean
that in all circunstances supplying an expl anatory decl aration forecl oses a
regional director's power to invoke presunptions. The naor problemwth the
lists subomtted by the enpl oyer is the unverified nanes but the General
Gounsel *'s neno refers to a declaration only when nanes are not acconpani ed by
addresses. Therefore, consistent wth the guidelines, it was appropriate to
I nvoke the presunptions. Fnally Giffith testified that he consulted wth the
General ounsel and the General Counsel agreed that it was appropriate to
I nvoke the presunptions. Surely the General Gounsel is the best interpreter of
his own neno.

In sum | conclude that Giffith did not abuse his discretion by
I nvoking the presunptions. The information before himreveal ed a list of
doubtful utility. | do not find that the regional director, in this case, need
be limted to the reason set forth in E X 7 because the deci sion was correct

even

8/ Such decl arations, which presunably explai n why deficiencies exist, nay be
useful in assessing due diligence, bad faith or gross negligence.
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if the reasons were not conpelling. | do not believe the regional director
ignored or did not followthe guidelines provided by the General (ounsel . |
feel it would be unfair to set aside this el ecti on because the enpl oyer
provided a list so deficient that it pronpted the regional director to exercise
his discretion. (See §20365 (b).)

[1. Wether the operation of the presunption, that all persons who
appear to vote, who are not chall enged by any other party and who provide
adequate identification are eligible [8 Cal. Admin. Code §20310(e€)(3)(1975),
re-enacted as 8 Gal. Admn. Gode 820310(3) (1) (O (1976)], permtted non-
enpl oyees to vote in the el ection.

Ester Slva testified that she has been enpl oyed at Harry S ngh &
Sons for 12 years. 1n 1975 she lived in Tijuana, and conmuted daily on the
enpl oyer's bus. Many of the daily workers are "steadi es" and she worked wth
the sane crew of approxi mately 60 peopl e every day. Generally the bus
passengers nade up one crew FEvidently, she know nmany enpl oyees and woul d have
been a good observer.

h the norning of the election/ Ms. Slva went to the bus |lot at
the usual tine in San Ysidro intending to board the bus. However, the bus was
ful. Ms. Slva explained that she sat in the sane seat every day and in this
sense had a particular seat on the bus. She also heard a wonran (M nni e Ybarr a)
usi ng a negaphone who was inviting people to cone on the bus, telling themt hat
anyone could vote. Ms. Slva, unable to ride on the bus, got a ride froma

friend.
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Lpon arriving at the voting site, she saw a |ot of peopl e singing
and danci ng whomshe had never seen before. She also noticed quite a few
peopl e she knew but hadn't seen at Harry S ngh & Sons in the last two weeks.

Ms. Slva had been asked by Gene S ngh to act as an observer;
however, at the election site, she told Gene S ngh that she heard she woul d be
junped if she acted as an observer. (onsequently, she refused to be an observer
in spite of Board agent Hernandez' reassurances.

She recogni zed Ranon Gormez and Vel i a (Ascenci on Marquez), URW
observers, who were seated at the voting table. She said both had been enpl oyed
at Harry Singh but had not been enpl oyed by S ngh for at least a nonth prior to
the election. Ms. Slva voted but said she was not asked for identification,
not required to show any identification, nor was anyone in |line near her asked
for or required to showidentification.

Leonard Murillo had been enpl oyed at Harry Singh & Sons, on and of f,
for approxi mately 8 years. Mirillo was an observer for the enpl oyer. Gene
S ngh had asked himto act as an observer about 3 a.m, the norning of the
election. Mirillo overslept and when he arrived at the election site only
about 25 people remained in the voting area. A Board agent asked hi mwho he
was and gave hima list. Mirillo stood behind Julio Favel a, near the ball ot
box. Mirillo testified that he didn't recogni ze two peopl e and chal | enged

them They voted chal l enced ballots. Mirillo voted and wasn't asked for
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identification and he didn't see the Board agents ask for
i dentification fromanybody el se.

Juli o Favel a was enpl oyed about a year at Harry S ngh & Sons in
1975, and was an observer for the enpl oyer. Favel a was stati oned about four
feet anay fromthe ball ot box at the table near the box. He was near two
UFWobservers, one of whomwas Ranon, whomhe had seen before. The other he
didn't recognize. He noted that there were a few people in line he hadn't
seen before. Favela testified that Board agents spoke to each voter but he
couldn't renenber if they asked for identification and didn't renenber if
they recei ved any papers. Favel a testified unanbi guously that when he didn't
recogni ze a voter he told the Board agent. He assuned the agent asked the
voter whet her he was an enpl oyee of Harry Sngh. As aresult of his
chal | enges, sone voters cast chal | enged bal | ot s.

Maria Nena Martinez essentially confirned Ester Slva's
testinony. A though she arrived late at the San Ysidro bus area, she heard
a wonan invite people to the election. This wonan didn't say who was
eligible to vote, she just said the peopl e should go and vote. The bus was
already filled.

Wien she voted she was not asked to present identification, She
recogni zed Ranon Gonez, saw himat the el ection and coomented that it had
al ready been awhil e since he had been wor ki ng.

Mnnie Yoarra testified that in 1975 she was the director of the
UFWservice center in San Ysidro. She admtted that she used the
| oudspeaker and addressed enpl oyees at the San Ysidro bus lot. According to

her, she translated for the
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field office director, Scott Véshburn, and said "any worker who worked the
previous week is eligible to vote." After people were on the bus, M. Ybarra
boarded it briefly. She translated for about 15 minutes to one hal f hour.
After VWshburn fini shed speaki ng, she wal ked around a | ot and got
ready to go to the election site. During the voting she renai ned out si de
t he ranch.
Dani el Soliz Quznan, an observer for the UFW testified that he was
a hel per of Pastor, the foreman. He knew Ranon Gonez, and Ascenci on Mar quez
because both worked in Pastor's crew According to Soliz, they were still at
work in Novenber and Decenber of 1975.
Cani el Soliz GQuzman personal |y observed about 120 voters from
where he stood behind the table. After one group voted, another group of
about 25 to 30 canme to vote. Soliz knew about 4 of these peopl e and the
rest voted chal lenged ballets. Except for these, no one cane up to vote
that he didn't recognize.
Pastor's crewwas nostly nade up of bus passengers conbi ned wth the
van passengers. Thus, Soliz was in a position to know the bul k of commuters.
Juan Mbreno Quznman started working for Harry S ngh in 1964 and
commuted daily on the bus. According to him Mnnie Ybarra, whomhe knows,
said that "everybody who has two weeks working had the right to vote." This he

understood to nean two weeks prior to el ection day.
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Moreno al so knew Ranon and sai d that he saw Ramon working at Harry
S ngh the week before the election. After he voted, he saw sone peopl e, a
second group who were nostly unknown to him Pastor was wth this group.

Magdel i no Lopez al so testified that Ranon Gonez was working at Harry
S ngh while he was there. In addition, he said that after one group had
finished voting, Pastor pulled out people who had been hiding in a ditch and
brought themto vote.

Jerry Faustinos was the Board agent in charge of the el ection at
Harry S ngh & Sons. He testified that when observers fromeither party
contended that a prospective voter was not eligible, he would question
observers fromboth parties. iy if all observers agreed that an individual
was eligible, would he allowthat person to vote unchal l enged. |f agreenent
coul d not be reached, the voter woul d vote a chall enged bal | ot. Faustinos al so
indicated that he would ask for identification if an observer chall enged
anybody, and that he kept a list of who was chal | enged and by whom Fausti nos
nentioned that there was a group of voters who stood out in his mnd because
they were dressed inappropriately for work. This group cane in a bunch toward
the end of the el ection, and generally were chal | enged by the UFWas non-
enpl oyees.

Faustinos talked to all observers prior to the election. He said an
obvi ous question was to ask if they were enpl oyees of Harry S ngh & Sons

al though he did not specifically renenber asking this question.
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LEGAL ANALYS S

The Act nmakes it abundantly clear that only agricul tural enpl oyees
of the enployer are eligible to vote in a representative el ection. Labor Code
81156 et.seq. Non-enpl oyees do not share the sane interests as enpl oyees and
consequent |y the inclusion of non-enpl oyees undermnes the integrity of an
el ecti on.

The enpl oyer alleges that the operation of the
eligibility presunption permtted non-enpl oyees to vote.

The thrust of the enpl oyer evi dence regardi ng whet her Board agents
asked for identification is that no one was asked or had to show

identification. A card or paper is not necessary.? In Toste Farns, 1 ALRB Nb.

16 (1975), the Board held that "(r)ecognition of an enpl oyee by an observer
nay, at the discretion of a Board agent, constitute adequate identification."
(p.3). | credit the testinony of Jerry Faustinos who said that he instructed
observers as to their role, and only all owed people to vote if no observer
chal | enged t hem

Thus, the testinony of Ester Slva, Mrrillo, and Martinez, is not
particularly useful. They very well may not have been asked to produce
i dentification because everyone agreed that they were enpl oyees. Favela's
testinony suggests that Board agents seriously inquired as to enpl oyee status

whenever

9/ Wsual |y an enpl oyee's identification is natched wth his or her nane
on the list. Here, however, the list, if used, had narginal utility. The
inportance of an |.D card is dimnished and recognition i s enhanced.
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such a question was raised and this tends to confirmthat the Board agents
acted properly.

| find that Mnnie Ybarra may have encouraged non-eli gi bl e enpl oyees
or non-enpl oyees to go to Harry S ngh and attenpt to vote, but I do not find
any evi dence that non-enpl oyees voted. Neither Ybarra's own statenment as to
what she said nor Juan Mreno Quznan's statenent is a correct statenent of
eligibility. Gonsequently, it is possible that sone individual s thought they
were eligible when in fact they weren't. However, all parties had an
opportunity to chal |l enge any prospective voter and apparently the enpl oyer's
observers nmade chal | enges.

Ester S lva nay have been unable to ride the bus because her seat
was taken by non-eligible prospective voters. It is also possible that there
were nore eligible voters than daily enpl oyees. Testinony suggests sone
turnover, although the bul k of daily enpl oyees were steadies.

Not hi ng on the record indicates that Ranon Gonez or \Velia (Ascencion
Marquez) actual ly voted. Even assumng they did, there is substantial evidence
that they were eligible because they had worked for Harry S ngh & Sons during
the eligibility period prior to the election. | credit the testinony of Dani el
Sol iz Quzman because he worked in the same crew that Ranon and Ascenci on wor ked
in. Gne Snghtestified that he was frequently out in the fields and knew

nany enpl oyees, however,
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his attention was spread over larger groups. Additionally, Faustinos stressed
that he talked at length wth prospective observers. Julio Favela testified at
sone | ength about the questions the. Board agents asked hi mwhen he was
desi gnated an observer. \etter nentioned that, at the el ection, he chal | enged
Gonez' right to be an observer on the basis that he wasn't an enpl oyee but that
the Board agents ignored this chall enge. Faustinos doesn't renenber this at
all. Nothing woul d have prevented Vetter frominstructing enpl oyer observers
to chal |l enge Gnez when he voted. Apparently no chal | enge was nade.

Wii | e sone evi dence suggests that non-eligi bl e enpl oyees or non-
enpl oyees nmay have gone to the site, the enpl oyer had an opportunity to
chal I enge anyone who appeared questionable to them |n essence, the enpl oyer
is seeking to chal lenge after the election. In NLRBv. AJ. Tower, 329 U S
324, 19 LRSM 2128, (1946), the Lhited States Suprene Gourt upheld the NLRB s
policy of prohibiting post el ection challenges concluding that this policy
"gives desirabl e and necessary finality to elections, yet affords parties a
reasonabl e period in which to challenge the eligibility of any voter." (p.
2132). The ALRB has adopted the sane rule citing as authority NNRBv. A J.
Tower, supra. Henet Wiolesale, 2 ALRB No. 24 (1976) p.10. In circunstances

where the enpl oyer had full opportunity to challenge voters and failed to
chal | enge them Board policy, anply supported by precedent, prohibits post

el ecti on chal | enges.
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Finally, | fail to understand the enpl oyer's contention that the
operation of the presunption of eligibility permtted non-enpl oyees to vote.
The | anguage of the presunption suggests ("all who appear to vote, who are not
chal  enged by any other party...") that an enpl oyer does not have a right to
chal  enge voters when it fails to supply a substantially conpl ete and accurate
list and the regional director invokes this presunption. Were the enpl oyer has
forfeited this right, it could be argued that the operation of the presunption
nay permt non-enpl oyees to vote. However, the Board agents in this election

al l oned the enpl oyer to nake chal | enges. ¥

[11. Wether the atnosphere of the new voting site was so
intimdating that persons who had agreed to act as enpl oyer's observers
refused out of fear.

Initially, the election site was to be at the AQvil Aeronautics
(CA) Building located on the land | eased by Harry S ngh & Sons. The notice
and direction of election indicates the CABuilding as the site.

Jerry Faustinos testified that the weather, the norning of the
el ection, was cold and very foggy and he couldn't find the schedul ed site.
Wen he arrived at the parking area, where the el ection was actual |y hel d,
Vetter and S ngh and many peopl e were already there. He decided to have the

election at the newsite.

10/ Jerry Faustinos testified that, as he renenbered, only the peak
presunpti on had been invoked. This nay expl ain why chal | enges were al | owned.
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Al the wtnesses are in substantial agreenment as to what occurred at
the site. Several fires were going, there were two, possibly three, people
playing guitars and there was sone singing. Wetter conpl ai ned about this
"rally" and the Board agents told the cromd to quiet down. They i mediately
did so. Nb evidence suggests Board agents | ost control at any tine, unlike

Perez Packing, 2 ALRB Nbo. 13 (1976).Y  Faustinos recal | ed that he did not

regard this activity at the site as unusual .
LEGAL ANALYS S

The strongest evidence of coercion is Ester Slva' s testinony that
she was told by her girlfriend, Leecha, that she woul d be junped if she acted
as the enpl oyer's observer. Wile Ms. Slva may have heard this at the
election site and felt fearful, it is not clear that the atnosphere of the
election site, as distinct fromthis news, contributed to Ms. Slva's fears.
Additional |y, Board agent Hernandez tried to reassure Ms. Slva and at | east
nade sone effort to mnimze the effect of this. There is no evidence that
others knew of this "threat" or heard Leecha tell Ms. Slva about it or heard
Hernandez try to reassure her. There is no evidence that such a threat was
nade, or that the union was behind such a threat. The only evidence is that

Ms. S lva believed such a threat was nade.

I/ The record disclosed that sone voters nay have been Intoxicated but
not hi ng shows Board agents al | oned al cohol i ¢ beverages in or near the polling
area as in Perez Packing, supra.
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To set aside an el ection on this evidence would be to allow runor to rule.
Assumng a threat was nmade, the Board has held that threats by non-
parties, when they do not appear to stemfroma union policy of threatening
enpl oyees, when there is no showng that they created a pervasi ve at nosphere of
fear, and when few enpl oyees have been directly threatened, wll generally be

insufficient to set aside an election. Kawano Farns, 3 ALRB No. 25 (1977).

The record does not disclose a pervasive atnosphere of fear and in ny judgnent,
this incident, though regrettable, is not sufficient to invalidate an el ection.
It should be pointed out that Ms. Slva did vote, and the enpl oyer was able to
sel ect ot her observers.

V. Wether the enpl oyer was inproperly denied the right to use his
desi gnat ed observer, a non-supervi sory enpl oyee who was famliar wth rmany of
t he enpl oyees.

Nei ther parties naned observers at the pre-el ection conference, but
Gene S ngh admtted that the union indicated they woul d chal | enge as a
supervi sor, Euphemo Val asquez (Cartas), the bus driver. The enpl oyer naned
Val asquez as an observer, and at the el ection site the UFWobjected. Board
agent Faustinos, after exploring the basis for the challenge, listening to
Val asquez, and taking declarations, ruled that Val asquez could not act as an
obser ver .

The enployer's witness, Ester Slva, testified that Cartas deci ded

who got to go on the bus, that she saw Cartas
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choose, and that Cartas would tell those who did not get on the bus that he
woul d gi ve thema chance another day. Juan Mbreno Quzrman described Cartas
stopping at the entrance and sayi ng, "you, you, you" to prospective
enpl oyees. Gene S ngh deni ed that Cartas deci ded who got on the bus. He
said that he and his brother frequently went to San Ysidro and chose, and
when he wasn't there, workers, through a process of self-selection, boarded
the bus. It is possible that Cartas chose only those that S ngh previously
pi cked, although | think a nore reasonable inference is that Sngh told
Cartas how nany peopl e he needed and Cartas pi cked who rode. Gene S ngh
admtted that getting on the bus was tantanount to getting hired for the
day.

The issue is not whether Cartas was a supervi sor but whet her
the Board agent nade an incorrect and prejudicia decision in
di sal | ow ng the enpl oyer' s chai ce.

Section 20350(b) clearly states that observers nust be non-
supervi sory enpl oyees. The obvi ous reason behind this provisionis to avoid
intimdation. This regulationis simlar to those of the NNSB. The NLRB has
al so concl uded that having an observer is not an absolute right but is subject
tosuch limtations as are prescribed by the Board. Burrows and Sanbom |nc.
24 LRRVI 1228 (1949). This principle is also enbodied in the NNRB s rul es and

regul ations. (See Morris, Devel oping Labor Law p. 191).
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Thus, the Board agent nust weigh the limted right of an enpl oyer to
an observer agai nst the sensible policy of excluding supervisors frombei ng
observers. There is a colorable claimthat Val asquez was a supervi sor since by
choosi ng who got on the bus, he was effectively hiring.

In Yarmda Bros., 1 ALRB No. 13 (1975), the Board consi dered and

dismssed the enpl oyer's objection that it was denied the right to use a
desi gnat ed obser ver.

"The Board agent in charge of an election is responsibl e
for determning the qualifications of observers.
Qdinarily, his decision wll not be disturbed. Inthis
case, the Board agent's determination that Vargus was a
supervi sor was supported by evi dence introduced at the
hearing." Yanada Bros., supra at p.4.

The enpl oyer argues that the Board agent abused hi s discretion because he
I nadequat el y i nvestigated the charge. Faustinos asked the UFWperson who
nade the chal l enge what the basis for the chall enge was. He took a
declaration. He asked Val asquez if he was a supervisor. He took a
decl aration fromVal asquez. Faustinos did not ask either Nornan \Vetter or
Gene S ngh about Val asquez’ st at us.

Wiile ideally, the investigation could have been nore thorough,
Fausti nos conducted a reasonabl e i nquiry under the pressure of a pendi ng
el ection which was already off to a late start. Additionally, the enpl oyer was
on notice at the pre-el ection conference (testinony of Gene Singh) that Cartas
woul d be challenged and in spite of this, naned hi mas an observer. The

enpl oyer can hardly clai msurprise that Val asquez was chal | enged.
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The enpl oyer was not deni ed an opportunity to have observers and in
fact did have them The enployer's claimthat it was prejudiced i s not
supported by the evidence but only by the assertion that Cartas woul d have been

a better observer. In Mssakian Vineyards, 3 ALEB No. 3 (1977), the Board

agent disqualified as an observer a payroll clerk who apparently woul d have

been a proper observer. Quoting wth approval Yanada, supra, the Board al so

noted that the enpl oyer "has not shown that he was prejudiced by the
disqualification of the payroll clerk, nor that the disqualification affected
the result of the election. (p. 3} S ngh, |ikew se, has not shown prejudice
or affect on the outcone of the election.

V. Wether the enpl oyer's chall enge of the observer of the
Lhited FarmWrkers, AFL-A Q was ignored.

Nornman Vetter testified that, at the el ection site, he conplained to
Cesari o Hernandez or Jerry Faustinos and another Board agent that the UFWs
observers were not enpl oyees. Nothing was done. Gene Sngh confirned this but
Jerry Faustinos did not recall it.

LEGAL ANALYS S

Non- enpl oyee status is a valid objection to the designation of an
observer. However, there is evidence to support a finding that Ranon Gonez and
Ascenci on Marquez were enpl oyees, and | so find. Gene S ngh did not keep such

scrupul ous and neticul ous track of who worked for himevery day that his
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word on the nmatter is conpelling. Furthernore, Ester Slva' s testinony that
she didn't see Gonez on the bus is not dispositive, because there is testinony
that sone peopl e drove to work in their ow cars.

The enpl oyer's objection may al so be cast in terns of the appearance

of Board agent bias. In Goachella Gowers, Inc., 2 ALRB No. 17 (1976) the

Board establ i shed the standard for overturning an el ection on the basis of
Board agent bias. To constitute grounds for setting an el ection aside, Board
agent bias or an appearance of bias nust be shown to have affected the conduct
of the electionitself, and to have inpaired the balloting's validity as a
neasure of enpl oyee choice. |f this nmay be considered an exanpl e of bias,
nothing on the record indicates it was observed by voters or it influenced them
inany way. Its only effect coul d have been to nake the UFWs observers | ess
efficient since they would have less famliarity wth the workers. The

enpl oyer' s observers were not inhibited in any way fromnaking chal | enges, and
the nunber of chal |l enges nmade (assumng such chal | enges were wongful | y nade
because the uni on's observers were not enpl oyees and did not know the

wor kforce) were not so many so as to affect the outcone of the election. It is
I npossible to determne if, as a result of the use of non-enpl oyee observers,
chal  enges were not cast that shoul d have been cast. In any case the

enpl oyer' s observers were in a position to nake chal |l enges on behal f of and in

the interest of the enpl oyer.
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In short, I do not find that the UANs observers were not enpl oyees,
that the Board agents engaged in bias or the appearance of bias or that any
appearance of bias affected the outcone of the election, or that the enpl oyer
was prej udi ced by the selection of the UPWs observers.

M. Wether UFWagents and supporters threatened and inti mdated
enpl oyees in and around the polling area and created an at nosphere whi ch was
not conducive to a fair and inpartial election.

The evi dence supporting this allegation is the same as that for
allegation Ill. The evidence is that just prior to the election at the
el ection site sone enpl oyees were having a "rally" that intimdated other
enpl oyees and that Ester S|va was intinm dated.

There is no evidence on the record that UPWorgani zers or agents
engaged in any activity that coul d be regarded as threatening or intimdating.
The acts of union supporters cannot be attributed to the union itsel f, absent
any show ng that such threats stemfroma union policy. D Arigo Brothers, 3
ALRB Nb. 37 (1977). The ALBB has al so hel d, consistent wth NLEB precedent,

that threats nade by non-parties wll be accorded | ess weight in determning
their effect on the outcone of the el ection than ones nade by parties. Takara
International, 3 ALRB So. 24 (1977), Kawano Farns, 3 ALRB No. 25 (1977).
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The evi dence shows that there were several bonfires, and
that there was singing, dancing and tal ki ng anong enpl oyees
I medi ately prior to 'the el ection. Wen Board agent Faustinos told
peopl e to quiet down they conplied in short order. Wiile there nay
have been an opportunity for threats and intimdation, it is not
Inherent in the situation as described. S mlarly the alleged
threat to Ester Slvais not enough to set aside this el ection.
(See discussion allegation I11.) Wth the exception of the all eged
threat to Ester Slva there is no evidence of any threateni ng
statenents. Even if there were such statenents they nay not have
created a pervasive atnosphere of fear and intimdation. See

D Arigo Brothers of Galifornia, 3 ALRB No. 37 (1977). In that case

nei ther persons waiting in line who yelled pro-uni on sl ogans (not
all eged here) nor a "crap" gane anong those waiting was found to
affect the outcone of election. The facts in this case are | ess
substantial than those in D Arri go.

In general the ALRB has rejected the application of per
serules inthe agricultural context. In several cases the Board
has questioned the applicability of "laboratory standards" and

rejected the Mlchemrule. Superior Farmng Go., 3 ALRB Nb. 35

(1977). The sole test is whether the acts conpl ai ned of created an
at nosphere in whi ch enpl oyees were unable to freely vote. Harden
Farns, 2 ALRB No. 30 (1976). | do not find such an atnosphere in
the election at Harry S ngh & Sons.
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CONCLUSI ON AND RECOMVENDATI ON

| do not find the regional director abused his
discretion in invoking the presunption pursuant to 8 Gal. Admn. Gode §20310
(e) (3). 1 conclude the evidence does not support the assertion that non-
enpl oyees were permtted to vote by the operation of this presunption. | do
not find the at nmosphere of the voting site was so intimdating that one of the
enpl oyer's observers refused to act as an observer, or that UFWagents and
supporters threatened and i nti mdated enpl oyees in and around the polling area
and created an atnosphere of fear. | find that the Board agent was correct in
rej ecti ng Euphem o Val asquez, the enpl oyer's designated observer. Finally, |
find that even if the enployer's challenge of the UPWs observers was i gnored,
that this had no discernible effect on the el ection and a decision to allowthe
UFWto use its desi gnated observers woul d not have been inproper under the
ci r cunst ances.

Therefore, | recoomend that the United FarmVWrkers of America, AFL-
AQ be certified as the bargai ning representative of the enpl oyees of Harry
S ngh & Sons.
DATED February 8, 1978

Respectful |y submtted,

TEEREET ST TE

JEFFREY H NE
I nvestigative Heari ng Exam ner
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