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DEA S ON AND CRDER
Pursuant to the provisions of Labor Code Section 1146, the

Agricultural Labor Relations Board has del egated its authority inthis
proceedi ng to a three-nenber panel,

Oh March 3, 1977, Admnistrative Law Gficer (ALO Mtthew Gl dberg
i ssued the attached Decision in this proceeding, in which he recommended t hat
the conplaint be dismssed inits entirety. Thereafter, the General Counsel
and the Charging Party each filed exceptions and a supporting brief.?

The Board has considered the record and the attached decision in
light of the exceptions and briefs, and has decided to affirmthe rulings,
findings, and conclusions of the ALQ except as nodified herein, and to adopt

hi s recommended or der .

YThe Charging Pa_rr%/' s notion to consolidate, for purposes of decision, the
instant matter wth Ml -Pak Ranches, Gase No. 77-CE6-C is hereby denied.




The only issue for consideration is whether statenents contained in
a leaflet which was distributed to enpl oyees by Respondent constituted threats
of reprisal or force, not protected by Labor Gode Section 1155,% in viol ation
of Section 1153(a).

V¢ agree wth the ALOthat the General (ounsel failed to submt
convi ncing proof that the statenents were significantly stronger in Spani sh
than in English, that they were nade in an atnosphere of fear, or that they
take on a nore threatening neaning in the agricultural context. V¢ cannot find
on the basis of this record, that these statenents are viol ations under the
appropriate standard enunciated by the US Suprene Gourt in NLRB v. d ssel
Packing ., 395 U S 575 71 LRRM2.481 (1969).

However, we specifically reject any inference which mght be drawn
fromthe ALOs reliance on Airporter Inn Hotel, 215 NLRB 824, 83 LRRV 1032

(1974), that a statenent which is found to be non-coercive in one context has
in effect received Board approval and nmay safely be utilized in other circum

stances wthout regard to the considerations set forth in G ssel, supra.

Z Labor Gde Section 1155 reads as fol | ows:

The expressing of any views, argunents, or opinions, or the
di ssemnation thereof, whether in witten. printed, graphic, or visual
form shall not constitute evidence of an unfair |abor practice under
the provisions of this part, if such expression contains no threat of
reprisal or force, or promse of benefit.
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A though we share the ALOs concern for the stabilizing effect on
| abor relations of delineating standards of appropriate speech under the ALRA
we do not consider it warranted to establish a per se rule concerning a
particul ar statenent which, in any case, woul d have to be considered in |ight
of all the circunstances and evi dence adduced at the hearing.

CROER

Pursuant to Section 1160.3 of the Agricultural Labor Relations Act,
the Agricultural Labor Relations Board hereby orders that the conplaint herein
be, and it hereby is, dismssed inits entirety.

DATED. Gctober 10, 1978

GERALD A BROM Chai rnan
RCBERT B. HJUTCH NSON  Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Kar ahadi an Ranches, Inc; (UW Case No. 77-C&8-C
Kar ahadi an & Sons, Inc. 4 ALRB Nb. 69
AODEQOS N

The conplaint in this case, based on a charge filed by the UFWon
January 17, 1977, alleged that ResPondent viol ated Section 1153(a) of
the Act by distributing to its enpl oyees (wth their pay checks) a
| eaf | et I ch contai ned coercive statenents and m srepresentations,

The ALO found that the statenents contained in the
leaflet did not violate Section 1153(a) and reconmended
di smssal of the conplaint.

The all egedly coercive statenents were simlar to statenments
contained in a letter described, and held to be non-coercive, in
Arporter Inn Hotel, 215 NLRB 824, 88 LRRM 1032 (1974), and transl ated
into Spanish. The ALOfound that the General Counsel failed to prove
that the statenents were significantly stronger in Spanish than in
English, that they were nmade in an atnosphere of fear, or that they
were nore threatening in the agricultural than in the industrial
context. dting Airporter Inn, supra, the ALO concluded that the
statenments were protected by Section 1155 of the Act and that the
| eafl et did not contain msrepresentations,

BOARD DEA S ON _ _ _ o _

The Board decided to affirmthe rulings, findings and concl usi on
of the AAO and to adopt his recommended order di smssing the conpl ai nt
inits entirety, However, it specifically rejected any inference which
mght be drawn fromthe ALOs reliance on the Airporter Inn case that a
statenent which is held to be non-coercive in one case or context has
in effect recei ved Board approval and nay safely be utilized in other
circunstances w thout regard to the consideration set forth in NLRB v.
d ssel Packing (., 395 US 575, 71 LRRM 2481 (1969?. As G ssel
requires that allegedly coercive statenents be eval uated in the context
of the facts in each case, the Board declined to establish a per se_
rile, that a particul ar statenent found to be non-coercive in a prior
case woul d necessarily be held as non-coercive in a la-car case w thout
regard to the surroundi ng circunstances.

* * *

This case summary is furnished for information only and is not an official
statenent of the case, or of she ALRB.

* * *
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Sate of Galifornia
Agricultural Labor Relations Board

KARAHADI AN RANGHES, | NC
KARAHADI AN & SONS, | NC,

Respondent
and Case \No. 77-C&8-C

WN TED FARM WIRKERS (P AMER CA,
AFL-d O

Charging Party,

N N N N N N N N N e i’

Rchard Tullis, Esq. and
Qccavio Aguiiar, Esq., for
the General (ounsel .

Sacy Shartin, Esq. of
Seyfarth, Shaw Fairweat her
& Geral dson, for Karahadi an
Ranches, Inc., and Karahadi an
& Son, Inc., Respondent.

Dougl as Adair, Esqg., Teri Zweben,
and Nat han Schurmacher, Esqg., for
Lhited Farmworkers of America,
AFL-AQ Charging Party.

Before: Matthew Gl dberg, Administrative Law G ficer

CEA S ON GP THE ADM N STRATI VE LAWCFH CER
Satenent of the Case
O January 17, 1977, the WUhited FarmVWrkers of Arerica, AFL-AQ O
(herinafter referred to as the Lhion), filed the original charge in Case
No. 77-C&8-Calleging a violation of 81153(a) of "he Agricul tural Labor
Rel ations Act. Based on said charge, a conplaint was issued by the General

QGounsel of the Agricultural Labor Relations Board on January 27, 1977.



The Respondent naned above has filed an answer to the conpl ai nt
denying in substance that it has conmtted the unfair |abor practices
alleged. 1/

A hearing in the natter was noticed for and hel d on February 11,
1977. The General (ounsel for the Board, the Respondent, and the Uhion
appeared through their respective counsels and all parties were afforded full
opportunity to adduce evi dence, examne and cross-examne W tnesses and submt
oral argunents and briefs.

Uoon the entire record, fromny observations of the deneanor
of the wtnesses, and having read and considered the briefs submtted to

ne since the hearing, | nake the fol | ow ng:

. F ndings of Pact
A Jurisdiction of the Board

1. Respondent is and was at all tines naterial an
agricultural enployer wthin the neaning of 81140.4(c) of the

Act .
2. The Lhion is and was at all tines naterial herein

a | abor organi zation wthin the meaning of 81140.4(f) of the Act. 2/

1/ (opies of the Charge, the Conplaint and the Notice of Hearingin these
proceedi ngs have been duly served or, Respondent.

2/ The Jurisdictional facts noted were admtted by Respondent inits
answer .



B. The Bvi dence Present ed

The parties stipulated that on January 15, 1977 agai n on January 27,
1977, the Respondent distributed to its enpl oyees a certain leaflet, in English
and In Spani sh, by attaching copies of sane to their paychecks. The English
version of the leaflet is attached herin as Appendi x A and incorporated fully
by reference; the Spanish version is attached as Appendi x B and i ncor por at ed
fully by reference.

At the hearing, the General (ounsel produced Margarita Cal derone, an
expert wtness in linguistics, 3/ who testified that the Spani sh version of the
| eaf | et had a stronger, harsher connotation than the English one, 4/ The
testimony centered on a discussion of the last two sentences of the third

par agr aph. 5/

3/ Ms.. Cal derone, Goordinator for Languages at the College or the Desert,
has spoken Spani sh since birth. She has a bachel or's degree and a naster's
degree in linguistics fromthe Lhiversity of Taxas at Paso, and has
previously been enployed as a translator at the Lhited States Eibassy in
Mexi co Gt?/: She has al so specifically studied and is famliar with the
slang and linguistic peculiarities of Spani sh as spoken by agricul tural
workers throughout the Southwestern Lhited States. | find that she is
emnently qualified as an expert witness in linguistic natters invol ving
Spani sh and Engl i sh.

4/ The evidence denonstrated that approxi mately 75%of Respondent's
agricul tural enpl oyees were Spani sh speaki ng.

5/ Qher than the “msrepresentations” allegedly contained in the fourth
paragraph and the | ast sentence of the |leaflet (discussed infra), it is
not contended or alleged that any additional objectionable or unlaw ul
| anguage appears in the leafl et apart fromthat contained in the third
par agr aph

Iy
Iy



In the English version, the two sentences read: "Refuse to sign a union card
and avoid a lot of unnecessary turnoil. (You wll always do better wth us

w thout a union, which can't and won't do anything for you except Jeopardize
your jobs.)" This | anguage appears in the Spani sh version as: "Rehusen de
firnar la tarjeta de la union y eviten gran nuniero de trastornos. (A ustedes
sienpre les saldra nejor con nosotros sin la union, la cual no puede y no va a
hacer al guna cosa por ustedes, excepto poner en peligro sus trabajos.)"

Ms. Calderone testified that the word "trastornos" has
a significantly stronger neaning than the English word “turnoill.”
"Trastorros” can nean a burden, anguish, physical or nental harm or a barrier
inone' s imed ate surroundings (such as one's job). The word as used in this
particul ar context relates and connotes a threat to one's Job, as the sentence
which follows it di scusses Jobs.

In addition, M5, Calderone stated that the word "peligro" in the |ast
sentence of the circular has a stronger neaning than its English counterpart,
"Jeopardise." "Peligro" connotes danger, which can be pernmanent, and does not
nean “jeopardi ze," The tone and inplication are sonewhat: threatening in
Spani sh, whereas "Jeopardi se" does not carry a simlar connotation, 6/

Sunmari zi ng her testinony, the expert w tness

6/ M. Cal derone offered alternatives to the | anguage used in the Spanish
panphi et whi ch carried a mlder tone. For the word “trastornos”, she woul d
substitute “nol estias” (neaning bother or turnoil); for “peligro” she
woul d utilize “nol estar” (tenporary disconiort, jeopardy).



noted that a Spani sh speaki ng reader woul d vi ew t he panphl et
as athreat, to the effect that his Job or general welfare woul d
be endangered if he signed a union authorization card. 7/

Roberto de la Quz was also called as a witness by the General
Gounsel . M. de la Qruz has been enpl oyed as an organi zer for the Lhion for
the past four years. During that tine he has been invol ved in various
organi zational activities in the QGoachella Valley. S nce January of 1977, he
has engaged in activities at Respondent's ranch, passing out |eaflets and
speaki ng w th workers.

De la Quz testified that there had been a strike at Respondent's
ranch in 1973. The Respondent has had a contract with the Teansters Union from
that tine through the present. The contract contai ns a dues check- of f
provi sion, pursuant to which ten dollars (510.00) per nonth are deducted from
enpl oyee pay checks for union dues.

De la Quz stated that approxi mately 80$% of Respondent's work force
lives in conpany-owned | abor canps. Wi en he appears at these canps or in the
fields to talk to workers, forenmen are usually in the vicinity, De la Quz
testified that sone workers refuse to talk to himin the presence of forenen,

but will talk

7/ As wll be discussed bel ow the wtness characterization of the
language in the leafl et states, in the context of the unfair |abor
practice alleged, a legal conclusion. The inport of such testinony
Inthis respect duly di scounted.



wth himwhen the forenen are absent. He also staged that when he asked
several workers to testify at the hearing, none of the workers agreed to do
So.

De la Quz has spoken Spani sh frombirth and is famliar wth the
i di ol ect of Spani sh speaking agricultural workers in Galifornia Wen asked on
cross-examnation to translate fromthe Spanish version to English the two | ast
sentences in the third paragraph of Respondent's leaflet, de |la Quz offered
the followng: "Refuse to sign the card and avoid 'grand nunbers of
“blockings’ or ‘problens.” You wll always nake out better wth us than the
union, the one that won't do anything for you-- only put your jobs in danger,"
Dela Quz did not state whether, to him the Spani sh version of the panphl et
had a stronger neaning than the English one. If anything, his translation of
the above statenents in she Spani sh version, nodified "he concl usion of the
expert wtness, inthat the translation he preferred was roughly equival ent and
simlar intone to the statenents which actual |y appeared in the English
versi on

Gven the fact that M. de la Quz speaks and is constantly
exposed to the Spanish idiolect of the Galifornia agricul tural enpl oyee on
a day-to-day basis, his testinony concerning the nmeaning of the Spani sh
version of the panphl et is accorded greater wei ghs than "has of the expert
w tness. Wio viewed the leaflet froma nore academc perspective. As in
English. Several different words can be used in Spani sh to express the
idea. The nere fact that certain words were utilized by the respondent in

t he Spani sh version of the panphi st,



as opposed to other words which mght translate the English with greater
exactitude, does not necessarily lead to the conclusion that the Spani sh
version carries an altogether different connotation than the English one.
Accordingly, | conclude that the Spani sh and English versions of the

Respondent' s | eafl et are roughly equival ent .

I'l. Conclusions of Law 8/

A The Orerall BEfect of the Leafl et

Section 1155 of the Agricultural Labor Relations Act provides: "The
expressing of any views, argunents, or opihions, or the di ssemnation thereof,
whether in witten, printed, graphic, or visual form shall not constitute
evidence of an unfair labor practice...if such expression contains no threat of
reprisal or force, or promse of benefit.”

The | anguage of 81155 is taken verbati mfroman equi val ent passage of
the National Labor Relations Act, 88(c) (29 US.CA 8158(c)), as is the
| anguage of 8§1153(a) defining the unfair |abor practice alleged here (see 29
US CA 8158(a) (1)). Unhder 81148 of the Act, the AL.RB is constrained to

foll ow applicable NL.RA precedent (enphasis supplied).
As a general proposition, the NL RA counterpart to

8/ As | have determned that the Spani sh and English versions of the
Respondent's | eafl et were substantially simlar, the | egal concl usions
arising fromthis case apply with, the sane force to either or both
ver si ons.



Section 1155 was specifically intended to prevent the Board from usi ng

unrel at ed non- coer ci ve expressi ons of opinion on union natters as evi dence of a
general course of unfair |abor conduct. (Pittsburgh S eanshi p Gonpany vs.

NL RB, 2428 (CA 6, 1950), aff'd, US Sup. @, 27 LRRM2382.) The issue

thus presented by this case was whether the circular distributed by the

enpl oyer herein was a "non-ccercei ve expression of opinion," and hence
protected under 81155 of the Act, or contai ned | anguage whi ch coul d be
considered a "threat of reprisal or force or promse of benefit" which
interferred wth, restrained or coerced enpl oyees in the exercise of their
rights set forth in 81152 of the Act, thereby violating 81153(a).

In Airporter Inn Hotel, 215 NL.RB No. 156, 88 LRRVI 1032 (1974),

| anguage identical to that appearing in the third paragraph of Respondent's

circular was held by the National Labor Relations Board to fall wthin the
anbit of 83(c) of the NL RA, the "free speech” counterpart of 81155 of our
Act, despite the fact that part of that |anguage was couched in the inperative
(i.e., "...our advice to you is that you not sign a card. Refuse to sign a
uni on aut horization card.. .”")

The Board noted that if the inperative phrases stood al one as
separate statenents, they mght well be deened unl awful instructions or
directions. However, the statenents did not stand alone: "...they constitute
clauses in two sentences whose overall Inpact is argunentative in nature .
such statenents, in our view constitute permssible propaganda- - not
instructions or directions to enpl oyees to refrain fromexecuting

aut hori zat i on.



cards.” (88 LRRM1034). S nce the enployer in the Airporter Inn case was,

under 88(c), "free to non-coercively convince his enpl oyees that it was agai nst
their interests to execute authorization cards,” (88 LRRM 1035), She inperative
phrases were held not to constitute unlawful orders or directions violative of
the NL. RA

Havi ng deened the enployer’s circular in Airporter Inn to be a non-

coer ci ve expression of opinion, the National Labor Relations Board then
addressed the question of whether the | anguage of the circular was

"neverthel ess unl awf ul because [it] contained] threats of reprisal or force or
promse of benefit.” The Board concluded that It did not, stating:

As with the entire letter, the thrust of the final
paragraph [identical with the third paragraph of
Respondent " s panphl et except for an additional sentence]
is purely infornational in nature. It contains no
Br omses of inproved working conditions shoul d the Uhion

e defeated, nor does it threaten any repercussions

shoul d the Uhion be victorious. It nerely expresses
Respondent' s position that the enpl oyees wll be better
served in terns of benefits and Job security by rejecting
the Lhion. Such is precisely the tyPe of canpaign

pr opaganda whi ch has becone commonpl ace in our el ections
and whi ch Section 8(c) was designed to protect, (id.)

Thus, the phrase "You wll always do better wth us than wth a uni on, which
can't and won't do anything for you except Jeopardi ze your job was specifically
hel d not to constitute a “threat of reprisal” by the National Labor Rel ations

Board, and, therefore, no violation of the NL RA equivalent to

$1153(a) of the AL . RA Qould be cased on the wording if the |eaflat.



Predictably, both the General Gounsel and the Uhion argue that the

Arporter Inn case is distinguishable fromthe instant situation and hence not

"applicable" NL RA precedent As such, the case should not be determnative
of the issues presented here. Both rely on the "differences" between the

industrial context of |abor organizing in Airporter Inn and the agricul tural

context of the case at bar. Wiile recognizing that there mght exist such
differences, | amunable to conclude that these distinctions woul d necessarily
lead to a different interpretation of the | anguage appearing in the circul ar

that that reached in Airporter Inn, particularly in the face of the failure of

the General (ounsel to adduce stronger and nore pointed evi dence on this issue.

The Lhion urges, in addition to ignoring the holding in Arporter
Inn, that the Board adhere sore strictly Tothe enpl oyer "free speech” rul es set
forth in Assell Packing 395 U S 575 71 LRRM 2481 (1969). In that case, the
Suprene Gourt noted that:

AnK bal anci ng of [enpl oyer and enpl oyee ri ght SL nust
take into account the economc dependence of the
enpl oyees on their enployers, and the necessary
tendency of the forner, because of that relationship
to ﬁl ck up intended inplications of the |atter that
maght be readily dismssed by a nere disinterested
ear. (71 LRRM 2497)

Nevert hel ess, the court held that under 8(c) of the NL RA, an
enpl oyer was free to communi cate his general views on uni oni zation
or state specifics regarding his opi nions about a particul ar union,
as long as such statenents did not contain threats or promses or
benefits.

-10-



An enpl oyer mght even nake a prediction as to the precise
effects he believes unionization wll have on his conpany. However,

...the Predi ction nust be careful |y phrased on the
basi s of objective fact to conve?/ an enpl oyer's

bel i ef as to denonstrably probabl e consequences be-
yond his control...If there is any inplication that
an enpl oyer nay or nmay not take action solely on his
own initrative for reasons unrel ated to economc
necessity and known only to him the statenent is no
| onger a reasonabl e prediction based on avail abl e
facts but a threat of retaliation based on

m srepresentati on and coercion, and as such w t hout
the protection of the Frst Arendnent, (id)

Sated in another way, “[t]he | aw has devel oped in this area to
di stingui sh between a threat of action which the enpl oyer can i npose or control
and a prediction as to an event over which the enpl oyer has no control. The
threat is not privileged but the prediction is.” (Southw re Gonpany v.
NLRB, 65 LRRM3042 (CA 5, 1967))

| specifically find that even under the standard enunciated in the A ssel case,
the leaflet in question did not violate 81153(a) of the Act. Despite the fact

that "he references to "turnoi|" and "j eopardy"' of enpl oynent in paragraph
three of the | eafl et were not surrounded by assertions of “objective fact” and
did not refer to specifics, the words by thensel ves do not necessarily carry
the inplication of a threat that the Respondent in response to the Uhion
organi zational canpaign, right or right not take action solely on his own
initiative for reasons unrel ated to economc necessity.” 9/ Nor do they assune

in

9/ “A prophecy that unionization mght ultinately |ead con't
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