Gastroville, Galifornia

STATE G- CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

VEG A-M X )
)

Enpl oyer ) Case Nb. 78-RG5-M
and )

) 5 ALRB No. 14
WN TED FARM WRKERS (- ;
AVER CA AFL-Ad Q )
Petitioner. )
)
DEA SION AND

CERITI FH CATI ON G- REPRESENTATI VE

Following a petition for certification filed by the United
FarmWr kers of Anerica, AFL-A O (URY, on May 26, 1978, a secret-
bal | ot el ecti on was conducted on June 2, 1978, anong the
agricultural enpl oyees of Veg-A-Mx (Enployer). The official tally

of ballots showed the follow ng results:

W 19
No Lhion ........ ... .. .. ... 10
Challenged Ballots .................. 1
Total ...... ... . . 30

The Enpl oyer tinely filed objections, which were set for
hearing. Subsequent to the hearing, Investigative Hearing Exam ner
(IHE) Bizabeth Mller, issued the attached Deci sion, in which she
recommended that the Enpl oyer's objections be di smssed and t hat
the UFWbe certified as collective bargai ning representative of the

unit enpl oyees.
FHEEErrrrrrrrri



The Enployer tinely filed exceptionsto the IHEs Decision and a
supporting brief. The UW filed a brief in opposition to the
Enpl oyer' s excepti ons.

Pursuant to the provisions of Labor Code Section
1146, the Agricultural Labor Relations Board has delegated its
authority in this natter to a three-nenber panel.

The Board has consi dered the objections, the record, and
the IHE s Decision in light of the exceptions and briefs, and has
decided to affirmthe rulings, findings, and concl usi ons
of the IHE and to adopt her recommendations to dismss the
obj ections and certify the UPWZ Accordingly, the Enployer's
obj ections are hereby di sm ssed.

CERTI H CATI ON GF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes
have been cast for the United FarmVWrkers of Arerica, AFL-AQ and
that, pursuant to Labor Code Section 1156, the said | abor organization
Is the exclusive representative of all agricultural enpl oyees of \Veg-A

Mx, for the purpose of

YW note that Shopping Kart Food Market, Inc., 228 NLRB No. 190,
94 LRRM 1705 (1977), a case relied upon by the Enpl oyer, was
recently reversed by the NLRB. See General Knit of Galifornia,
Inc., 239 NLRB No. 101, 99 LRRM 1687 (1978).

2The Enpl oyer's notion to reopen the record is hereby

denied. The Enpl oyer has not shown that the probative val ue of the
evidence it seeks to introduce is sufficient to justify prol ongi ng
the admnistrative process, nor has it show that it coul d not have
produced the evidence at the hearing wth the exercise of due
diligence. See, e.qg., Decker, Jacobs and Sons, 223 NLRB No. 13, 92
LRRM 1151 (1976); and Brookl ann "Nursing Hone, 223 NLRB No. 33, 92
LRRMVI 1107 (1976).
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col | ective bargai ning, as defined in Labor Gode Section 1155. 2(a),
concer ni ng enpl oyees' wages, working hours, and other terns and
conditions of enpl oynent.

Cated: February 21, 1979

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JON P. MCARTHY, Menber
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CASE SUMVARY

Veg-AMx (URW Case No. 78-RG5-M
5 ALRB NO 14

|HE DEQ S ON

Inits post-election objections, the Enpl oyer contended that:
(1) The UFW through its organi zer, Maurilio Wias, promsed Veg- A
M x enpl oyees that it would obtain permssion fromthe Immgration
and Naturalization Service (INS for themto legally remain and work
inthe hited Sates, provided they supported the UAW and (2) Wias
t hreat ened enpl oyees wth |l oss of enploynent if they failed to sign
aut hori zati on cards.

The Investigative Hearing Examner (1HE) found that Wias did
promse that the U"Wwoul d assi st in obtaining the rel ease of
arrested enpl oyees fromINS custody, pursuant to an infornal
arrangenent between the ALRB and the INS which provides that persons
desi gnated by the ALRB as necessary w tnesses to Board proceedi ngs
nmay be issued tenporary work permts by the INS for the period of
tine their assistance is needed by the ALRB

However, the IHE found that Wias statenents constituted no
nore than an expl anation of the existing arrangenent between the
ALRB and the INS, expressed in a nanner nost favorable to the URWby
enphasi zing its role of notifying the ALRB when it |earned of an
enpl oyee's arrest. As the UFWs prom sed assi stance was not
condi ti oned on supporting the union, and enpl oyees understood t hat
it was the INS, not the UFW that had authority to i ssue tenporary
work permts, the I HE concl uded that the UFWs statenents were not
obj ecti onabl e conduct and do not warrant setting aside the el ection.

Finally, the IHE found that Wias did not threaten enpl oyees
wth loss of enploynent if they failed to sign authorization cards.
Bot h Enpl oyer wtnesses who testified regarding this allegation were
discredited by the | HE

BOARD DEQ S ON
The Board affirned the rulings, findings, and concl usi ons of
the IHE dismssed the objections and certified the UFWas excl usi ve
col l ective bargai ning representative of all agricultural enpl oyees
of Veg-A-Mx.

* * %

This case summary is furnished for information only and i s not an
official statenent of the case, or of the ALRB

* * *
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STATE G- CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:

VEG AM X Case No. 78-RG 5-M
Enpl oyer,

and

WN TED FARM WIRKERS - AMER CA,
AFL-A Q

Petitioner.

Vyne A Hersh, of G ower- Shi pper
Veget abl e Association, for the

Enpl oyer .

Linton Joaquin, for the United Farm
Vorkers of Arerica, AFL-AQ

DA S AN
STATEMENT G CASE

Bl ZABETH MLLER Investigative Hearing Examner: This
case was heard in Salinas, Galifornia, on July 25 and 26, 1978.Y
Oh May 26, the Uhited FarmVWrkers of Averica, AFL-QO (URW filed a
Petition for Certification. A representation el ection was held on June 2,
anong all the agricultural enpl oyees of Veg-AMx (enployer) in
Galifornia. The result was:

Uhi ted Far m \Wr ker s 19
No Uhi on 10

1/ Al dates refer to 1978.



Unresol ved Chal | enged Bal | ots 1
Tot al 30
Nanmes on Higibility List 37

The enpl oyer tinely filed objections to the el ection,
alleging that the UFWengaged i n msconduct which affected the
election. Pursuant to his authority under 8 Cal. Admn. Code
§20365(g), the Executive Secretary set the foll ow ng objections for
heari ng:

1. On or about May 24, and continuing until June 2, agents
of the UFWthreatened Veg- A M x enpl oyees with | oss of enpl oynent if
they did not sign authorization cards for the UFW and

2. On or about May 24, and continuing until June 2, agents of
the UFWprom sed Veg- A-M x enpl oyees that they woul d obtai n permssion from
the Inmmgration and Naturalization Service (INS for themto work legally
inthe Uhited States if they supported the UFW and threat ened t hose who
did not support the UFWw th arrest and deportati on.

The enpl oyer and the UFWwere represented at the hearing and
were given full opportunity to participate in the hearing, including
exam ni ng W tnesses and presenting closing argunents. Ubon the entire
record, including ny observation of the deneanor of the w tnesses, and
after consideration of the argunents nade by the parties, | nake the
followng findings of fact and concl usi ons of | aw

FIND NGS GF FACT

Threats of Loss of Enpl oynent

The enpl oyer presented two enpl oyees who testified about

statements a UFWorgani zer all egedly nmade to themconcerning their



possi bl e | oss of enpl oynent. Enpl oyee Arturo Cancino testified as
follows. Onh May 25, organizer Maurilio Wias approached

Cancino in the field and asked himto sign a union authorization
card.? Uias told Cancino that if he did not sign-a card, "that

naybe when the union won that naybe they woul d take ny job away."
(I TR20:13)¥ Cancino did not respond. Cancino was al one when

WUias approached him wth no other workers nearby. Cancino stated
that he was not afraid when Wias spoke to him

Enpl oyee Gonrado Jinenez testified as foll ows about a simlar
incident. On May 25 Wias approached Jinenez in the field and asked him
to sign a union authorization card. n direct examnation, Jinmenez
testified that Uias told himthat if he did not sign a card and the
union won, “"that they could take ny job away.” (I TR 49:1) O cross-
examnation Jinenez related Uias' statement as, "when the uni on won they
were going to take ny job anay."” (I TR 54:16) Jinenez nade no response.
He was al so al one when Wias spoke wth him and reported the statenent
to no one.

Maurilio UWias testified that when he spoke wth Ji menez, "I

told himit woul d be convenient for all the workers

2/ A though Cancino was unable to nane the organi zer, it is apparent that
he referred to organi zer Maurilio Wias. GCancino' s description fit
Uias, and the testinony of various w tnesses showed that Wias was the
only organi zer who was present in the field on or about May 25.

3/ Al references to the official transcript shall be designated TR

shal | be preceded by roman nunerals referring to the vol une, and shall be
fﬁl I Ioy\‘ed by two nunbers, the first show ng the page nunber and the second
the line.



to neet together and to support the union on the blessings that a union
contract would bring to. Veg-AMx." (Il TR 3:18) He denied asking
Jinenez to sign a card because "[h]is position was not in our favor."
(Il TR5:12) As to conversations with other workers, Wias testified
that he expl ained the benefits avail abl e through unioni zation, including
job security, seniority, nmedical plan and nore humane treatnent. Canci no
and Jinenez agreed that Wias explained to themthe benefits of a
contract. Wias denied telling any enpl oyee that if he did not sign an
aut hori zation card he would lose his job. Three enpl oyee w tnesses al so
testified that Uias never nade any statenents about enpl oyees | osing
their jobs if they did not sign cards.

| find that Cancino and Jinenez | acked credibility as
w tnesses. Cancino's recollection of the specific incident wth Uias
was inconsistent wth his lack of recollection of other fundanental
information. Wile he recalled the exact date of his conversation wth
Uias, he was unable to give the date, or even the nonth of the el ection.
He was al so unabl e to nane any of the enpl oyees w th whom he worked, even
though he testified that he al ways works wth the same people. Jinenez
becane confused when questi oned about a decl aration he had si gned
describing the incident. He noved about in his chair and began staring
at the floor. He admtted that al though the declaration stated that he
had spoken with two organi zers, he had in fact spoken only wth Wi as.
Wien questioned about who had witten the decl arati on and who had been

present when it was execut ed,



he gave confusing and contradi ctory responses.

Moreover, each, testified that he had not discussed his
testimony wth the other or wth a supervisor wth whomthey live. Qven
the simlarity in their testinony concerning tile supposedly isol ated
incidents, | find this to be incredible. Fnally, their testinony as to
their conversations with Wias is so dissimlar fromconversations Ui as
had with other workers, | cannot give their renditions any weight.

| find that organizer Uias did not tell Cancino or Jinenez
that they mght lose their jobs if they did not sign authorization
cards.

Threats of Deportation and Promses of INS Permts

A Background Facts

It was the testinony of several wtnesses that the majority of
the enpl oyees at Veg-A-Mx, perhaps as nany as 25 out of 30, were illegal
aliens. Athough the conpany had been in business for two and one-hal f
years before the el ection, the INS had not conducted any raids on the
property until approxi mately one nonth before the el ection. During that
nmonth/ INS officials conducted two or three raids. Two of these raids
were described in sone detail at the hearing.

h May 12, the INS conducted a raid on the enpl oyer's prem ses,
and 14 persons were apprehended who identified thensel ves as Veg- A M x
enpl oyees. Thirteen were given voluntary returns to Mexico, and one
received a tenporary permt to stay inthe Lhited Sates. On May 24, the
INS again entered the enpl oyer's premses. At this tine seven persons were

appr ehended who



identified thensel ves as Veg-A-Mx enpl oyees. Al seven received
tenporary permts to stay in the country. The nanes of four of these
seven enpl oyees appeared on the eligibility list for the el ection. There
was testinony that sone of the enpl oyees hid i n boxes when the I NS agents
entered the field.

Barry Wllians, a Border Patrol Agent for the INS, explai ned
t he possi bl e di spositions for apprehended persons. Wen a person is
voluntarily returned to his or her native country, there is no record of
t he apprehensi on, and chances for |lawful immgrati on are not reduced.
Deportation invol ves a fornal proceeding to determne alien status.
Tenporary permts, or 1210 forns, are sonetines granted to persons who
are apprehended. The permt allows the recipient to stay in the United
Sates lawfully for a period up to thirty days. Extensions are sonetines
grant ed.

Wllians testified that nany apprehensions are initiated by
tel ephone calls tothe INS. Oten these calls are anonynous. WIIians
al so explained that tenporary permts nay be granted for the purpose of
retai ning wtnesses for hearings conducted by the
Agricultural Labor Relations Board (ALRB or Board). A

decl aration fromLupe Martinez, ¥the Regional Drector of the

ALRB Salinas fice, described an i nfornal agreenent between the General
Gounsel of the Board and the I NS whereby the General Counsel provides the

INS wth nanes of material w tnesses who

4/ This declaration was admtted subsequent to the hearing wth the
approval of both parties. It provides background naterial, and i s not
di spositive of the procedure followed in this case.



have been apprehended, and the INS grants tenporary permts to the
individuals. Sonetines a party will notify the Regional Ofice of an
apprehensi on, and the General Gounsel w Il then determ ne whet her the
detainee is a necessary wtness. |If the answer is affirmative, the
General (ounsel wll then seek a tenporary permt fromthe I NS

B. Threats of Deportation

The enpl oyer presented no evidence of any threats of
deportation.

C Promses of INS Permts

1. Uhion Meeting on May 24

Wien organi zer Wias visited the enpl oyer's premses on
May 24, he learned that the Border Patrol had apprehended seven persons,
and he contacted the Board's regional office in Salinas to try to obtain
tenporary permts for them Wias and a group of Veg-A Mx enpl oyees then
proceeded to the INS office, where they awaited the rel ease of those who
had been apprehended. After the seven were rel eased, UWias called for a
neeting at the union office. He and sone of the workers transported those
who had been rel eased to the union office, and a neeting was hel d. About
twenty persons attended the neeting, all enpl oyees at Veg-A-Mx except for
Ui as.

Seven w tnesses testified about statenents Uias nade at

the neeting concerning tenporary permts to stay in this country. The

accounts of Wias’ coments varied, and each i s sunmari zed bel ow



Geral do R vera, one of the enpl oyees who was appr ehended,
testified as follows for the enpl oyer. Uias asked the enpl oyees to sign
aut hori zation cards, and told themthat if they were "wth the union, if we
voted for the union then the union'was going to protect us." (I TR 11:9)
The protection neant that "if the permt expired then they were going to
get us another one while we were with the union and we voted for the
union.” (I TR 12:24) n cross-examnation Rvera testified that Wias had
said only that it mght be possible to get an extension on the permts. (I
TR 14: 11)

Uias testified that he told the workers that they had recei ved
permts, "thanks to the ALR Act, and that there was a thing to guarantee an
environnent of free elections. And that the peopl e invol ved in any charges
had that protection; that the state had given themthe protection.” (Il TR
9:21) Uias testified that he explained that the | aw guarant ees everyone
the right to vote w thout coercion, including undocunented workers. He told
the workers that if they felt they were being coerced, and if charges were
filed and then they were picked up by the INS that the union woul d notify
the state that they were necessary wtnesses and that they coul d get
protection. Wias also said that the union, and only the union, had
"pushed and noved the state--or pressured the state” to get permts. (Il
TR 13:5, 11) UWias denied stating that workers had to sign authorization
cards or to support the union in order to obtain permts. He pointed out
that the seven who had recei ved permts that day had not signed cards until

t he neeti ng.



Several enpl oyees testified for the union about what Wi as
had said at the neeting. Hiseo Rodriquez, Reynundo Araguz and M guel
Resal es recall ed Wias saying that permts were given so that enpl oyees
could be wtnesses at hearings. Rodriguez testified that it was
necessary to sign a declaration supporting a charge in order to receive
apermt. Resales testified that the permts had been recei ved because
charges had been filed agai nst the conpany, and that illegal aliens who
had sonet hi ng agai nst the conpany were eligible to receive them Al
of these w tnesses denied that Uias had said that the union woul d only
seek or obtain permts for workers who supported or voted for the union.

| find that Wias told the enpl oyees at the neeting that the
union woul d attenpt to get thempermts if they were apprehended by the
INS. The union would do this by claimng that the enpl oyees were
necessary wtnesses to an unfair |abor practice proceeding. In order to
obtai n such permts, the enpl oyees were told that they shoul d cone to
the union and file charges when they felt the enpl oyer was coercing

t hem

5/ Three of the union's wtnesses, Reynundo Araguz, Arturo Cervantes and
Jesus Garcia, recalled Wias saying that the permts were obtai ned so
that the enpl oyees could vote in the election. This account does not
coincide wth either the inforrmal policy described by WIlians or
Martinez, or the testinony of Wias and Rvera. | assune that these nen
were confused by Wias' renarks, when he spoke of receiving permts
where coercion prevented a free election, and a charge was filed.



Uias did not [imt the promse to those enpl oyees who
expressed support for the union before the election. R vera s account
of Uias’ statenments is the only testinony which could be interpreted
as neaning that premts would be granted only to those enpl oyees who
supported the union. But the phrases Rvera reported, "if we voted for
the union” and "while we were wth the union," are anbi guous. They can
al so nean that the permts would be avail able to all enpl oyees, so | ong
as the majority chose the union to represent them This latter neani ng
is nmore consistent wth the testinony of the other wtnesses to the
neet i ng.

The context of Wias' viewnakes it likely that Wias nade
his statenents as promses available to all enployees if the union won
the election. In his speech, Wias was apparently seeking to influence
the workers to join the union and to vote for it by telling themthat
the union could help themto receive permts fromthe INS. Seven of
the enpl oyees had just been apprehended by the INS and Ui as
apparent|ly had contacted the Board to obtain their release. Several
W tnesses testified that these enpl oyees had not signed cards at the
time they received permts. It was not until the union neeting,
followng their rel ease, that they signed union authorization cards.
Uias would not have said at this neeting that only those who had shown
support for the union could receive permts, since people at the
neeting who had not previously signed cards had recei ved permts at

Uias’ regquest.
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2. Inthe Feld on My 25

Arturo Cancino and Gonrado Jinenez testified that when
they had their separate conversations wth Wias (described in the
section on threats of |oss of enpl oynent), the organi zer nade statenents
about INS permts. Cancino testified that UWias asked himto sign a card
and said that if he signed, "they could get ne a permt wth
Immgration.” (I TR 20:10) Jinenez testified that UWias told him"[t]o
sign an organizing card so that | could get a permt." (I TR 48:11)

Uias denied asking Jinenez to sign a card or
telling himthat he could get a permt. Wias testified that he told
enpl oyees that the purpose of the Act was to guarantee enpl oyees a free
choice, and that if there was a charge and the enpl oyee was to be a
wtness, it would be "very possible" that the state woul d obtain permts.
(I TR6:3) It is not clear fromthe testi nony where such conversati ons
took place. Wias also denied telling any enpl oyee that he could get a
permt by signing a card or supporting the union. Three w tnesses
testified that they never heard Uias discuss permts when he visited the
field.

For the reasons discussed in ny anal ysis of the
testi nony of Cancino and Jinenez regarding threats of |oss of
enpl oynent, | do not credit the testinony of either of these
W tnesses. Again, their testinony is al nost identical, even though
the separate conversations all egedly each took place in private, and
no one el se was tol d about their content. The |ack of comunication

bet ween these two wi tnesses and their

-11-



supervi sor seens unrealistic, since all three live together. There was
no other testinony that any enpl oyees were told that if they signed
aut hori zation cards they woul d receive a permt. A nost, | can find
only that Wias nay have nade comments to

Cancino and Jinenez simlar to those he nade at the union

neet i ng.

GONCLUS ONS GF LAW

Threats of Loss of Enpl oynent

| have not credited the testinony of Conrado Jinenez or Arturo
CGancino, and | therefore found that organizer Wias did not tell these two
enpl oyees that if they did not sign authorization cards they mght | ose
their jobs. Therefore, there is no credible evidence of any threat of |oss
of enpl oyrent .

Even assumng organi zer UWias didtell two enpl oyees they coul d
lose their jobs if they refused to sign cards and the uni on won, the
statenents could not have affected the election.¥ In several cases, this
Board has considered statenents by organi zers simlar to those all egedly
nade by Wias, and has found that there was no effect on the el ection.
Satenents about possible | oss of enpl oynent for those enpl oyees who do not
sign authorization cards may refer to union security clauses, under which

enpl oyees

6/ Cancino and Jinenez both testified that, arias said that there was a
possibility they would | ose their jobs. It was only when he was cross
examned that Jinenez testified that Wias said, "they were going to
take ny job anay." (I TR 53:16) S nce this latter renditionis in
conflict wth Jinenez’ ow testinony on direct examnation, and his
testinony on cross-examnation generally seened | ess believable, | find
that if the statenent was said at all, it was as a possibility of |oss
of enpl oyrent .

-12-



nmay join the union after the election. Patterson Farns, Inc., 2 ALRB No.

59 (1976); Jack or Marion Radoxrich, 2 ALRB No. 12 (1976). S mlar

statenents have al so been characterized as "the sort of exaggerations,
nane- cal | i ng and obvi ous propaganda”-whi ch are recogni zed as such by

wor kers and cannot be the basis for setting aside an el ection. Bud Antle,
Inc., 3 AARB No. 7 (1977); see also, SamAndrews' Sons, 4 ALRB Nb. 59,
(1978).

Even if the alleged statenents are considered to be threats, the
statenents were nmade to only two enpl oyees, outside the hearing of other
enpl oyees. There is no evidence that any other enpl oyee was aware of the
statenents. e of the enpl oyees, Arturo Cancino, testified that he was
not afraid, and the other enpl oyee did not testify as to any fears. In

Jack or Marion Radovich, supra, the Board di smssed an objection that an

organi zer nade simlar statenents to two workers.
There is also no indication that Wias' alleged statenents

created an at nosphere of confusion and fear of reprisal. See, Patterson

Farns, Inc., supra. The only evidence presented to show an at nosphere of

fear and confusion was that there were raids by the INS around the tine
these conversations all egedly occurred. The raids were not connected in any
way to the statenments about | oss of enpl oynent, and there was no indication
that any enpl oyee coul d have reasonabl y nade such a connection. In fact,

t he evi dence showed that the enpl oyees who had been picked up by the INS

the day before Uias’ alleged statenents returned to worKk.

-13-



The objection regarding threats of |oss of enpl oynent shoul d
be di sm ssed.

Threats of Deportation and Promses of INS Permts

A Threats of Deportation

The enpl oyer presented no evidence of threats of deportation.
S nce there were no threats, the potential fear and confusi on caused by the
INSraids is irrelevant.

B. Promises of INS Permts

Uhi on organi zer Maurilio Wias told a group of enpl oyees that if
there was an el ection and the uni on won, the union woul d seek to obtain
permts for enpl oyees who were apprehended by the INS. These permts woul d
be avail abl e to enpl oyees who filed charges w th the union.

Uias’ comments refer, wth sone degree of accuracy, to an
infornal policy between the ALRB and the I NS whereby, upon the Board s
request, the INS may grant tenporary permts to necessary wtnesses to ALRB
proceedings. This permt nechanismnay be initiated by parties which nake
requests to the Board. Wias’ statenments may be seen as nerely an
expl anation of this informal policy, put in alight nost favorable to the
LEWby enphasizing its role of initially contacting the ALRB

If UWias' statenents are viewed as canpai gn promses, they are
not coercive and do not warrant setting aside the el ection. The coercive
el enent in canpai gn promses has been descri bed as "the suggestion of a
fist inside a velvet glove.”" NLRB v. Exchange Parts (., 395 U S 405, 409,
55 LRRM 2098 (1964). It is the power to grant the benefit, which

inplicitly neans the
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power to take it away, which nmakes promses coercive. N.RBv.

Exchange Parts (o., supra.

Uhi on prom ses nay be coercive only where the union has the
power to unilaterally inplenent the promse: Were the uni on prom ses
sonet hing that the enpl oyees reasonably know it has no power to
i npl enent autonatical ly, but depends upon contigencies not wthin the
control of the union, the coercive elenent is not present.

Uhi ons do have the power to unilaterally waive their own
initiation fees, and to provide free insurance policies. Therefore, when
uni ons prom se these benefits to enpl oyees who join the union before the
el ection, they engage in the sane kind of coercion as an enpl oyer who
prom ses higher wages if the union is defeated. NRBv. Savair Mg. (.
414 U S 270, 84 LRRM 2929 (1973); Wagner Hectric Corp., 167 NLRB 532, 66
LRRVI 1072 (1967).

But when a union promses benefits which enpl oyees will receive
only if the union wins the election and a contract is negotiated, these
promses are |lawful and do not affect the election. Shirlington
Supernarket, Inc., 106 NLRB 666, 32 LRRM 1519 (1953); Burson M ant of the
Kendal | Gonpany, 115 NLRB 1401, 38 LRRM 1078 (1956); NLRB v. ol den Age
Beverage Conpany, 415 F.2d 26, 71 LRRM 2924 (5th Qr. 1969); The Smth
Gonpany, 192 NLRB 1098, 78 LRRM 1266 (1971); Acne Wre Products Corp., 224
NLRB 701, 92 LRRM 1482 (1976). Enpl oyees are able to understand that the

promsed benefits are dependent upon contingenci es beyond the union's
control, and that the union cannot obtain the benefits autonatically by

W nni ng an el ection, but rather nust seek to
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achi eve themthrough col |l ective bargaining. See, The Smth Gonpany,

supra.

The UFWdoes not have the power to issue tenporary permts to
stay inthis country. That function is reserved solely for the INS The
union's only possible involvenent in the permt process is by its requests
to the Board, which the Board nay relay to the INS, to issue permts to
enpl oyees who have been apprehended. The Board will nake its request to
the INSonly if it determnes that the enpl oyee is a necessary w tness for
a hearing. The INSis not bound to conply with the Board' s request.

Wile illegal aliens may not be fully apprised of the permt
procedure, it cannot be doubted that nost of the enpl oyees at the neeting
wth Wias generally understood that it is the INS or the Border Patrol,
and not the UFW which has the authority to grant permts. |In fact,
several of the wtnesses explained that it was the INS that was responsibl e
for granting their permts.”

A though the UFWnay at tines request the ARBto attenpt to
obtain permts through the INS, the role of the union in obtaining permts
evi nces even | ess power to inplenent than the union's role in providing
better working conditions for enpl oyees. A union's promse to obtain INS
permts, like its promse to obtain better working conditions, nust be
considered to be within the category of custonary and | egal |y

unobj ecti onabl e pre-el ection

7/ Some wtnesses referred to the "state" as granting permts. Their
confusi on between the duties of different governnental agencies is to
be expected, and does not nean they woul d confuse the role of the union
wth that of the agencies.
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propaganda used by uni ons in organi zati onal canpai gns.

Even if the union's promse to obtain permts was to be
consi dered anal ogous to promses to waive initiation fees and other benefits
over which the union has control, Wias' statenents do not warrant setting
aside the el ection. Such inducenents are acceptable so long as they are
avai l abl e to enpl oyees, regardl ess of whether they joined or supported the

uni on before the el ection. Jack or Marion Radovich, 2 ALRB No. 12 (1976).

The danger of affecting the el ection by coercing enpl oyees into exhibiting
pre-el ection support is not present where the promsed benefits are al so
avai | abl e to enpl oyees who join the union after the election. Jack or
Marion Radovi ch, supra; Sanuel S Vener Conpany, 1 ALRB Nbo. 10 (1975); N.RB
v. Wbash Transforner Gorp., 509 F. 2d 647, 88 LRRM 2524 (5th dr. 1975),
enforcing, 210 NLRB 462, 86 LRRM 1111. The statenents by organi zer DIxias

didnot limt the availability of permts to those enpl oyees who supported
the union or signed authorization cards before the el ection.
QONALUSI ON

The enpl oyer has not presented sufficient evidence to warrant
setting aside the el ection. The enpl oyer's w tnesses who descri bed
threats of |oss of enpl oyment were not credible. Even if they are to be
bel i eved, the statenents by organizer Wias were nade to only two
enpl oyees and did not create an at nosphere of fear and coercion.

The enpl oyer presented no evidence of threats of deportation,

and the prom ses nade by organi zer Uias concerning
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INS permts were ordinary canpai gn propaganda, whi ch do not warrant
setting aside the el ection.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons
herein, | recommend that the enpl oyer's objections be dismssed and t he
LUhited FarmVWrkers of Anrerica, AFL-AQ be certified as the excl usive
bargai ning representative of all the agricultural enployees of the
enpl oyer in the Sate of Galifornia.

DATED Septenber 7, 1978

Respectful |y submtted,

BELI ZABETH MLLER _
I nvestigative Hearing O ficer
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