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DEOQ S ON AND (REER

n January 31, 1979, this Board received a Sipulation and S at enent
of Facts, entered into by all parties to this matter, includi ng General
Qounsel , Respondent (Sunnyside Nurseries, Inc.), and Charging Party (Uhited
FarmVrkers of Arerica, AFL-AQQ (URYW, wherein the parties agreed to a
transfer of this natter to the Board for findings of fact, conclusions of |aw
and order pursuant to 8 Gal. Admn. (ode 20260. In their Sipulation, the
parties agreed, inter alia;, that the charge, conplaint, answer, and the
Sipulation and Satenent of Facts with the docunents incorporated therein,
constitute the entire record in the case; and that all parties waive a hearing
before an Admnistrative Law Gficer (ALOQ, findings of fact and concl usi ons of
law by an ALQ and the i ssuance of an ALO s deci si on.

In accordance with 8 Gal. Admn. Code 20260, this natter is
hereby transferred to the Board. Pursuant to the
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provi sions of Labor Code Section 1146, ¥ the Board has del egated its authority
inthis natter to a three-nenber panel .

The Board has considered the record in light of the brief filed by
Respondent and nakes the follow ng findings of fact and concl usions of |aw

F ND NG G- FACT

1. A all tines naterial herein, Respondent has
been engaged in agriculture in Monterey Gounty and has been an agri cul tural
enpl oyer within the nmeaning of Section 1140. 4(c).

2. A all tines naterial herein, the UFWhas been a | abor
organi zation wthin the neaning of Section 1140. 4(f).

3. O Gctober 8, 1975, a petition for certification pursuant to
Section 1156.3(a) was filed by the UFW Onh Cetober 15, 1975, the Board
conducted an el ecti on anong Respondent’' s agri cul tural enpl oyees pursuant to
that petition. Respondent thereafter tinely filed objections to the el ection
pursuant to Section 1156.3(c). Oh Novenber 26, 1975, the Regional D rector
I ssued his Report on Challenged Ballots, and on January 7, 1976, this Board
I ssued its Decision on Challenged Ballots, 2 ALRB Nbo. 3 (1976). nh February
28, 1977, the Executive Secretary of the Board issued an order di smssing
Respondent ' s objections in part, and setting other objections for hearing.
March 9, 1977, Respondent and the UWFWeach filed a request for review of the

Executive Secretary's order.

YAl Section references herein are to portions of the California
Labor Gode.

5 ALRB Nb. 23 2.



Qn April 27, 1977, the Board issued an order granting in part and denying in
part Respondent's request for review and denying the UPWs request for review
The UWFWsubmtted a notion for reconsideration on April 30, 1977, which was
deni ed by order of the Board on May 3, 1977. A hearing on objections was hel d
in Salinas, Galifornia, on My 9 through 13 and My 16 through 18, 1977. n
Novenber 7, 1978, the Board certified the UFWas excl usi ve representative of
all agricultural enpl oyees of Respondent for the purpose of collective

bargai ning, as defined in Labor Gode Section 1155.2(a), 4 ALRB No. 88 (1978).
Oh Novenber 14, 1978, Respondent submtted a notion for reconsideration of the
Board' s action, and on Decenber 20, 1978, the Board granted that notion and
anended its certification to show the UFRWas excl usi ve col | ecti ve bargai ni ng
representative of Respondent’'s agricultural enployees at its Salinas facility,
effective as of Novenber 7, 1978.

4. Onh Novenber 14, 1978, Gesar Chavez, President of the UFW sent a
| etter to Respondent requesting negotiations and i nfornmation i n Respondent’s
possessi on necessary for col |l ective bargai ni ng.

5. O Novenber 27, 1978, Respondent, through its attorney, sent

aletter to Gesar Chavez wherein it refused to commence negotiations. #

Z A though the UPWs request to bargain and Respondent's refusal to
bargain occurred prior to the anendnent of the certification, Respondent's
refusal to nmeet and bargain wth the UPWwas clearly a refusal to bargain
concerning any of its agricultural enpl oyees.
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6. n Decenber 12, 1978, the UFWfiled wth the Board and dul y
served on Respondent an unfair-|abor-practice charge agai nst Respondent,
alleging that. Respondent had refused to bargain wth the UFW the certified
col | ective bargai ning representative of Respondent's agricultural enpl oyees.

7. n Decenber 27, 1978, the Acting Regional Director of the
Board's Salinas Region issued the conplaint in this matter which was duly
served on Respondent. Said conplaint alleges that Respondent violated Section
1153(e) and (a) by its refusal to bargain wth the UFW

8. n January 2, 1979, Respondent filed and served its answer to
the conplaint inthis natter, inwhich it denied that it had viol ated Section
1153(e) and (a), and contended that the UFWhad been inproperly certified by
t he Boar d.

9. O February 16, 1979, Respondent submtted a brief in
support of its positioninthis natter.

Inits brief to the Board, Respondent contends that this Board s
certification of the UFWas the col |l ective bargai ning representative for
certain of its agricultural enployees is invalid because ball ots were not
provided in the Korean | anguage. Respondent further argues that in the event a
new el ection is not directed, it would be inappropriate for the Board to issue
a nake-whol e renedy.

QONCLUSI ONSs GF LAW

This Board has adopted the NLRB' s proscription against relitigation
of previously-determned representation issues in subsequent rel ated unfair-

| abor - practi ce proceedi ngs,

5 ALRB Nb. 23



absent a show ng of new y-di scovered or previously-unavail abl e evi dence, or

other special circunstances. See, e.g., Superior Farming GConpany, Inc., 4

ALRB No. 44 (1978). ¢ have already considered and ruled on the certification

I ssues now rai sed by Respondent in our decision in Sunnyside Nurseries, Inc.,

4 ALRB Nb. 88 (1978). Respondent has presented no newy di scovered or
previ ousl y-unavai | abl e evi dence, and it has shown no extraordi nary
ci rcunst ances which woul d justify relitigation of these issues.

Accordingly, we concl ude that Respondent had a duty to bargain wth
the UFWbased upon the Board' s certification of the UFW and that Respondent
has failed and refused to neet and bargain in good faith wth the URW in
violation of Section 1153(e) and (a) at all tines since Novenber 27, 1978.

THE REMEDY

In accordance with our decisions in prior cases, e.g. Hgh & Mghty

Farns, 4 ALRB No. 51 (1978), and C Mndavi & Sons dba Charles Krug Wnery, 4

ALRB Nb. 52 (1978), we shall order that Respondent, rather than its enpl oyees,
bear the costs of the delay which has resulted fromits failure and refusal to
bargain wth the UFW by naki ng whol e its enpl oyees for any | osses of pay and
ot her econom c | osses which they may have suffered as a result thereof, for the
period fromNovenber 27, 1978, until such tine as Respondent comences to
bargain in good faith and continues so to bargain to the point of a contract or

a bona fide inpasse. In accordance
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w th our usual practice, the Regional Drector wll determne the amount of
t he nmake-whol e award herei n.
Because the certification in this case issued substantially after

the certification in AdamDairy, dba Rancho I kas Ros, 4 AARB No. 24 (1978), the

exact data used to arrive at the nmake-whol e award in that case nay not provide
a fully adequate basis for a nmake-whol e conputation in the instant case. See,

AdamDairy, supra, at page 19. W therefore direct the Regional Drector to

include in his/her investigation and determnation of the nake-whol e award a
survey of nore-recently-negotiated URWcontracts. In eval uating the rel evance
of particular contracts to determnation of a nake-whole award in this case,
the Regional Director shall consider such factors as the tine frame wthin
whi ch the contracts were concluded as well as any pattern of distribution of

wage rates based on factors such as were noted in AddamDairy, supra, e.g., Size

of work-force, type of industry, or geographical |ocations.

Qur renedial order in this case wll include a requirenent that
Respondent notify its enployees that it wll, upon request, neet and bargain in
good faith with their certified collective bargaining representative, the UFW
In addition to the custormary nmeans of publicizing the Notice to Enpl oyees, we
bel i eve that the Notice herein should al so be distributed to all enpl oyees who
were eligible to participate in the election on Qtober 15, 1975, in which the
UFWwas desi gnat ed and sel ected by the enpl oyees as their bargai ni ng agent.

Accordingly, we shall order distribution of the said Notice to
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al | enpl oyees of Respondent who were on its payroll for the pay period
i medi ately preceding the filing of the petition for certification herein on
Qctober 8, 1975.
CROER

Pursuant to Labor Gode Section 1160. 3, the Respondent, Sunnyside
Nurseries, Inc., its officers, agents, successors, and assigns i s hereby
ordered to:-

1. GCease and desi st from

(a) Failing or refusing to neet and bargain collectively in
good faith, as defined in Labor CGode Section 1155.2(a), wth the ULhited Farm
VWrkers of Anerica, AFL-A O (WA, as the certified excl usive col |l ective
bar gai ni ng representative of Respondent's agricultural enployees at its Salinas
facility, in violation of Labor Code Section 1153(e) and (a).

(b) Failing or refusing to provide to the UFWinformation in
its possession which is relevant to collective bargai ning and requested by the
UFW

(c) In any other manner interfering wth,
restrai ning or coercing agricultural enployees in the exercise of the rights
guaranteed to themby Labor Code Section 1152.

2. Take the follow ng affirnative actions which are deened necessary
to effectuate the policies of the Act:

(a) Won request, neet and bargai n col | ectivel y
in good faith wth the UFWas the certified excl usive col |l ective bargai ni ng
representative of its agricultural enployees at its Salinas facility, and if an

under standi ng i s reached, enbody such understanding in a signed agreenent.

5 ALRB Nb. 23 1.



(b) Woon request, provide to the IFWinfornation inits
possession which is relevant to coll ective bargai ni ng.

(c) Make whole its agricultural enpl oyees for
all losses of pay and ot her economc | osses sustai ned by themas the result
of Respondent's refusal to bargain.

(d) Preserve, and upon request, nmake available to the Board or
its agents for examnation and copying, all records rel evant and necessary to a
determnation of the anounts due its enpl oyees under the terns of this Qder.

(e) Sgnthe Notice to Enpl oyees attached hereto.

Lphon its translation by a Board Agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(f) Post on its premses copies of the attached Nbtice for
90 consecutive days at tines and pl aces to be determned by the Regional
Drector.

(g) Provide a copy of the attached Notice to each enpl oyee
hired by Respondent during the 12-nonth period follow ng the issuance of
this Decision.

(h) Mail copies of the attached Notice in all appropriate
| anguages, within 30 days after issuance of this Oder to all enpl oyees
enpl oyed during the payroll period i mmedi ately precedi ng Gctober 8, 1975, and
to all enpl oyees enpl oyed by Respondent fromand includi ng Novenber 27, 1978,
until conpliance with this Oder.

(i) Arrange for a representative of Respondent or a Board

Agent to distribute and read the attached Notice in
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appropri ate Languages to the assenbl ed enpl oyees of Respondent on conpany tine.
The reading or readings shall be at such tines and pl aces as are specified by
the Regional Drector. Follow ng the reading, the Board Agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nmay have concerning the Notice or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.
(j) Notify the Regional Drector in witing,

w thin 30 days fromthe date of issuance of this Gder, what steps have been
taken to conply wth it. Uon request of the Regional D rector, Respondent
shall notify himperiodically thereafter in witing what further steps have
been taken in conpliance wth this Qder.

It is further ordered that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the excl usive bargai ning representative of
Respondent' s agricultural enpl oyees at its Salinas facility, be, and it hereby
is, extended for a
LITTTTETTEIT g
TITHTTETTETTTT ]
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peri od of one year fromthe date on whi ch Respondent commences to bargain in
good faith with said union.

DATED March 27, 1979

ERALD A BROM Chai rnan
RCBERT B. HJUTCH NSON  Menber

HERBERT A PERRY, Menber

5 ALRB Nb. 23 10.



NOT CE TO BEMPLOYEES

The Agricultural Labor Rel ations Board has found that we have
violated the Agricultural Labor Relations Act by failing and refusing to
bargai n about a contract wth the UPW The Board has ordered us to post this
Notice and to take other action. V& wll do what the Board has ordered, and
also tell you that:

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

(1) to organi ze thensel ves;
(2) toform join, or help any union;

(3) to bargain as a group and to choose anyone they want to
speak for them

(4) to act together wth other workers to try to
get a contract or to help or protect each other; and

(5 to decide not to do any of these things.
Because this is true, we promse you that:

VE WLL neet and bargain in good faith wth the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us after
Novenber 27, 1978, for any | oss of pay or other economc |osses whi ch they
suffered because we have failed and refused to bargain wth the UFW

VE WLL NOT refuse or fail to provide to the UFWinfornmation in
our possession which is relevant to coll ective bargai ning and whi ch the UFW
request s.

DATED. SUNNYS DE NRSER ES, I NC

By:
(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI REMOVE R MUTT LATE
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CASE SUMVARY

Sunnysi de Nurseries, Inc. Case No. 78-CE 164- M
5 AARB Nb. 23

BACKAROUND

The General Gounsel's conpl aint all eged that Respondent refused to
neet and bargain in good faith wth the UFWas certified representative
of its agricultural enpl oyees. Respondent tinely filed an answer. As
there was no factual controversy, the case was transferred to the Board
pursuant to 8 Cal. Admn. Code 20260 for decision upon the charge, fornal
pl eadi ngs and a Sipulation and Satenment of Pacts signed by General
Qounsel , Respondent and Charging Party.

BOARD DEA S ON
As the Board had certified the UFWas excl usi ve col |l ective

bargai ni ng representative of the agricultural enpl oyees of Respondent's
Salinas facility in Sunnyside Nurseries, Inc., 4 ALRB No. 88 (1978), and
as Respondent had not presented any new y-di scovered or previously-
unavai | abl e evi dence, and had not shown ot her extraordi nary circunstances
which woul d justify relitigation of issues resolved in that case, the
Board rejected Respondent's request that it reconsider that decision. The
Board concl uded, therefore, that Respondent had viol ated Labor Code
Section 1153(e) and (a) by failing and refusing to neet and bargain wth
the UFWat all tines since Novenber 27, 1978.

REMEDY
The Board ordered Respondent: (1) to neet and bargain in good faith
wth the UFWat its request and to enbody any agreenent reached in a
signed contract; (2) to nmake its enpl oyees whol e for | oss of pay and ot her
economc | osses resulting fromits refusal to bargain; and (3) to post,
nail, distribute and read an appropriate renedial Notice to its enpl oyees.
The Board al so ordered the UPWs certification extended for one year from

the dat e Respondent commences to bargain wth the UFWin good faith.

* * *

This case summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB

* * *
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