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DEOQ S AN AND (REER

h Novenber 17, 1977, Admnistrative Law Gficer (ALO Philip M
S ns issued the attached Decision in this proceedi ng. Thereafter, Respondent
and the General (ounsel each filed exceptions, a supporting brief, and a reply
brief.?

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis
proceedi ng to a three-nenber panel.

The Board has considered the record and the ALOs Decision in |ight
of the exceptions and briefs, and has decided to affirmthe rulings, findings,
and conclusions of the ALQ and to adopt his recormended O der only to the

extent consistent herewth.

Y@neral unsel filed a notion to strike Respondent's exceptions .as
unti nely. A though sone confusion existed as to the extension of tine which
was granted, the General Gounsel has shown no nmaterial prejudice as a result of
the alleged late filing. The notion is hereby denied. Genesee Merchants Bank &
Trust Go., 206 NLRB 274 (1973), 84 LRRM 1237.



The General (ounsel has filed exceptions to the ALO s Decision on

the ground that it does not neet the standards set forth in S Kuramura, Inc.,

3 AARB No. 49 (1977). |In that case, we stated the mni numstandards for a
deci sion of an Admnistrative Law Gficer under 8 Gal. Admn. Gode 20279.

As the ALOs Decision in sone areas fails to neet those m ni num
standards, it wll be afforded only the probative val ue which is warranted as
tothe areas inwhich it is deficient. Were testinony was contradi cted and the
ALOfailed to make either explicit or inplicit credibility resolutions, we have
i ndependent |y reviewed the record and made factual findings on objective bases,
where w tness deneanor was not a factor. V¢ have al so nmade factual findings as
to certain allegations of the conplaint which the ALO recommended di sm ssing on
the ground that no testinony was given as to the naterial facts, where our
anal ysis of the record shows that adequate testinony was elicited concerning

those al | egati ons.?

V¢ turn now to a discussion of the ALOs findings and concl usions to
whi ch exceptions were taken, and to the background and evi dence of the conduct
at issue. Background

Respondent operates under the nane of two corporate entities which
we have found to constitute a single agricultural enployer, as defined in Labor

Gode Section 1140.4(c). Abatti Farns, Inc., and Abatti Produce, Inc., 3 ALRB

Nb. 83 (1977).

Z ¢ affirmpro forma, the ALOs disnissal of allegations in the conplaint
concerni ng which no party has filed exceptions but, in so doing, we do not
affirmhis findings wth respect thereto.
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Abatti Farns, Inc., enploys workers who are enployed virtually year-round in
the care of crops during the grow ng stages. Abatti Produce, Inc., prinarily
enpl oys seasonal workers to harvest the crops grown by Abatti Farns, Inc. The
unfair |abor practices alleged in the conpl aint invol ve enpl oyees of both
cor por ati ons.

In Decenber, 1975, the Lhited FarmVWrkers of America, AFL-AQ O (URW
began an organi zational drive anong Respondent's enpl oyees, and on January 21,
1976, it filed a representation petition. Follow ng a representation el ection,
whi ch was conducted on January 28, 1976, this Board certified the UFWas
col | ective bargai ning representative of Respondent's agricultural enpl oyees.

Abatti Farns, Inc., and Abatti Produce, Inc., supra.

In the two nont hs precedi ng the el ecti on, Respondent enpl oyed nore
than 200 seasonal workers and between 100 and 130 steady enpl oyees. The steady
enpl oyees were organi zed in five crews and included tractor drivers,
irrigators, shovel ers, sprinklers, and weeders and thinners. The conpl ai nt
all eged that Respondent commtted nunerous unfair |abor practices involving
enpl oyees in these crews, including denials of union access, interrogation,
surveillance, threats of reprisal, discrimnatory di scharges, and ot her conduct
which interfered wth, restrai ned, or coerced enpl oyees in the exercise of
rights guaranteed by Labor Gode Section 1152, in violation of Labor Code
Section 1153(a) and (c). Qur review of the record shows that the majority of
these charges are supported by a preponderance of the evidence. Deni al of

Access

Respondent admts that two nonths prior to the el ection
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it adopted and enforced a policy which denied uni on organi zers access to steady
enpl oyees who congregated each norning at its shop and that on Decenber 13 and
16, 1975, it caused the arrest and renoval by | ocal police of UFWorgani zers
who had taken access to the shop. Neverthel ess, Respondent excepts to the
ALOs finding that this conduct constituted an unfair |abor practice in

viol ati on of Labor Gode Section 1153(a). Respondent contends that its policy
and conduct were justified by the possibility of work disruption and the
availability of alternative access sites outside the shop area.

Respondent ' s shop is |ocated wthin a fenced encl osure. It houses a
field office and a nachinery repair and garage area. In the nonths precedi ng
the election, the only entrance to the shop area was through a gate operated by
a security guard, who was under instructions to deny access to union
or gani zers.

Wth the exception of the weeding and thinning crew which
general |y waited outside the gate, enployees in the steady crews and their
forenen congregated at the shop daily between 5:00 and 6:00 a.m UW
organi zers testified that the one-hour period prior to work was the only
tine steady enpl oyees were assenbl ed in one pl ace during the day because
they worked at wdely scattered | ocations and often changed | ocati ons.

VW agree wth the ALOs finding that the period during which
enpl oyees congregated at the shop was not work tine and that uni on organi zers
had a right to speak to enpl oyees during that hour under the Board' s access
rule. 8 CGal. Admn. Gode 20900, et seq. V¢ conclude that Respondent's deni al -

of -access pol i cy
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and its actual denials of access interfered with enpl oyees' organi zati onal
rights guaranteed under Labor Gode Section 1152 and therefore viol ated Labor
(ode Section 1153(a). Witney Farns, et al, 3 ALRB No. 68 (1977); D Arrigo

Bros., Reedley Dst. #3, ALRB No. 31 (1977). Wiether or not other channel s

exi sted for communi cation between organi zers and enpl oyees, as Respondent
contends, is irrelevant. The existence of alternative channel s woul d not

| egitimate Respondent's efforts to bl ock such communi cation at the shop, to

whi ch access is clearly provided by 8 Cal. Admn. Code 20900(e)(3)(A. Ve find
that Respondent's conduct in causing the arrest and renoval of UFWorgani zers
at its shop was an excessive and unreasonabl e reaction to the organi zers'
presence and constituted additional violations of Labor Gobde Section 1153(a).

See Q P. Mirphy Produce ., Inc., 4 ALRB No. 106 (1978); \Venus Ranches, 3

ALRB No. 55 (1977). Surveillance at the Shop

Johnny Kile was hired as a security guard by Respondent fol |l ow ng an
act of vandalismin the shop during August, 1975. A though Ki|le was responsi bl e
for opening the gate to the shop each norning, he was not stationed at the gate
between 5:00 and 6:00 a.m until after the first access incident involving a
UFWor gani zer on Decenber 13, 1975. After that incident, Kle was given
instructions not to alloworganizers inside. This required himto renain at
the gate and placed himin a position to observe enpl oyees as they spoke to or
recei ved leafl ets fromUWorgani zers at the gate. Several wtnesses testified
that Kile often interrupted conversations between enpl oyees and organi zers in

t he
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vicinity of the gate, and that by approachi ng enpl oyees and organi zers while
they were engaged in .conversation he conveyed the inpression that he was
eavesdropping on their discussions. Kile thereby created the inpression of
surveillance, for his conduct as an agent of Respondent communicated to

enpl oyees that Respondent was wat chi ng and taki hg account of pro-union
activity. By virtue of Kile's engaging in surveillance of enpl oyees or
creating the. inpression of surveillance the Respondent interfered wth the
enpl oyees' exercise of rights protected by Labor Gode Section 1152 and t her eby
viol ated Section 1153(a). Tonooka Brothers, 2 ALRB No. 52 (1976); Merzoi an

Bros., 3 ALRB No. 62 (1977); Better Val-U Sores, 174 NLRB No. 32 (1969), 70

LRRM 1169.

The General (ounsel excepted to the ALO s recomended di smissal of
the allegation that Tony Abatti's son, R chard, engaged in surveillance of
enpl oyees as they spoke to UFWorgani zer Jose Luna at the shop on Decenber 16,
1975. In view of insufficient evidence to establish that Rchard Abatti was
the person in question, and his testinony that he did not work at the shop at
the tine of the alleged surveillance and did not recall seeing Luna on the

occasi ons when he was present, we affirmthe ALOs dismssal. Interrogation

and Threats

1. Veeding and Thi nning O ew

Respondent excepted to the ALOs concl usion that supervisor Jose
Ros unlanfully interrogated enpl oyee Herlinda Avitua shortly before the
el ection by asking her whether she had signed a UFWaut hori zati on card and

telling her that she shoul d
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not have done so. Respondent contends that the ALOs crediting of Avitua's
testinony was in error because Avitua did not testify about the facts found.
The record shows that Avitua did testify that R os questioned her at work
shortly after she signed the authorization card and that her testinony was
corroborated by Hena Solano. Therefore, we affirmthe ALO s concl usi on that
R os' conduct constituted unlawful interrogation in violation of Labor Code
Section 1153 (a).

Interrogation is not a per se violation of the Act, but it does
constitute a violation when it tends to coerce, restrain, or interfere wth

enpl oyees' exercise of rights guaranteed by the Act. Maggi o-Tostado, Inc., 3

ALRB No. 33 (1977). The National Labor Relations Board (NLRB) has set forth
standards for determning whether interrogation of individual enployees under

all the facts of a particular case is unlawful. See B ue Hash Express, Inc.,

109 NLRB 591, 34 LRRM 1384 (1954) and R M E, Inc., 171 NLRB 213, 68 LRRM
1459 (1968). V¢ have applied these standards in previous cases. See AKitono
Nursery, 3 ALRB No. 73 (1977) and Rod MeLellan Go., 3 ALRB No. 71 (1977).

According to standards set forth in applicabl e precedent, R os'
conduct ininterrogating Avitua tended to restrain and interfere wth the free
exerci se of enpl oyee rights guaranteed by Labor (ode Section 1152. R os was
Avitua' s supervisor and had exhibited an anti-union aninus. He initiated the
conversation at work wthout any |egitimate reason or basis for seeking the
requested information. R os gave Avitua no reason for his question, nor did he

assure her that no reprisal woul d be taken based on her
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answer. ontrary to the ALQ we hold that Avitua' s reaction to the
interrogation, i.e., whether she felt intimdated by the questioning, is not
relevant to our determnation that the interrogation tended to interfere wth

the free exercise of enpl oyees' statutory rights. Anderson Farns (o., 3 ALKB

No. 67 (1977). Such questioning, in the circunstances of this case, clearly
constitutes a violation of Labor Gode Section 1153 (a), even though the

conversation between R os and Avitua was am cabl e Tom Bengard Ranch, Inc., 4

ALRB No. 33 (1978).

W reject the ALOs recommended dismssal of the allegation that on
one occasi on R os asked Avitua how she was going to vote in the comng el ection
and then told her to vote for the "caballitos," referring to the two-horse
synbol of the Véstern onference of Teansters. The ALOfound that there was no
testinony that this had occurred. Qur review of the record shows that Avitua
testified that Ros nade these statenents. A though R os deni ed asking the
question or advising Avitua howto vote, we do not credit his testinony in
light of the ALOs explicit crediting of Avitua as a wtness and H ena Sol ano' s
corroborative testinony that she heard R os question Avitua about her vote.
Questioni ng an enpl oyee about his or her vote inmediately prior to a
representation el ection, particularly where an enployer's anti-union aninus is
known, is a violation of Labor Gode Section 1153(a) even though the nmanner in

whi ch the question is asked is amcable. TomBengard Ranch, Inc. supra.

V¢ al so concl ude, contrary to the ALQ that R os
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unlawful ly interfered wth the exercise of protected enpl oyee rights in
violation of Section 1153(a), by telling Avitua that she shoul d not wear a UFW
button. The ALOrecommended dismssal of this allegation on the ground that
there was no testinony whi ch showed that Avitua ever wore a button. However
Avitua did testify that she wore a UPWbutton. The fact that R os denied
havi ng seen her wear one does not anount to a contradiction of her testinony,
which the ALOfound credible in other natters. R os' comment was tantanmount to
telling Avitua that she should not support the union of her choi ce and,
especially in the context of his other statenents and conduct, tended to
interfere wth Avitua' s free exercise of her Section 1152 rights.

2. Shovel Oew

The General (ounsel excepted to the ALOs failure to find that
supervi sor Ranon Gonzal ez threatened and interrogated enpl oyees in his crew
shortly before the election. Ve find nerit in these exceptions.

There were three incidents involving interrogation of and threats to
enpl oyees in the shovel crew Rodriguez testified that prior to the el ection
Gonzal ez told hi mthat soneone had said Rodriguez had a URWbutton. Because he
feared losing his job, Rodriguez, who did have a UFWhbutton in his pocket, told
Gnzal ez that he had found it. The ALO recommended dismssal of this
al | egati on because he found no evidence that Rodriguez was inti mdated by the
guest i oni ng.

The test for whether an enpl oyer's questioning constitutes unl awful

interference is not whether a particul ar enpl oyee
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was actual ly intimdated, but rather whether the questioning, in the context
wherein it occurred, would naturally tend to interfere wth the free exercise

of enpl oyees' Section 1152 rights. See Bl ue Hash Express, Inc., supra; Akitono

Nursery, supra. In the context of Respondent's other unfair |abor practices

and open anti-uni on ani nus and unfavorabl e renmarks about the UFWby Gonzal ez,
whi ch were known to Rodriguez, the interrogati on of Rodri guez woul d have tended
to have such an effect and, therefore, was a violation of Labor Gode Section
1153(a) .

I n anot her i nci dent involving enpl oyees in this crew Gnzal ez
asked enpl oyee Bernea whi ch enpl oyee in the crew kept the UPWorgani zing |i st
of crew nenbers. Bernea told Gnzal ez that Ranon Berunen had the |ist.

Gonzal ez later tol d enpl oyee Francisco Qtiz that Berunen was not authorized to
keep such a list and coul d be sued for doing so. In addition to finding that
no wtness testified wth certainty that Gnzal ez had asked Berrmea who had the
list, the ALOfound that Gonzal ez’ statenent to Qtiz was not an unl awf ul

threat because it was not communi cated to Berunen and because (nzal ez was not
an agent authorized to institute the threatened | egal action.

The record, however, shows that Bernea did testify that Gonzal ez
questi oned hi mabout who had the list. A though Gonzal ez deni ed doi ng so, we
do not credit his denial inviewof the inplicit corroboration of Bernea s
testinony by Qtiz. Gonzal ez’ question was an inproper interrogation, in
viol ation of Labor Code Section 1153(a). The absence of evidence that Gonzal ez!

statement to Qtiz was. thereafter communi cated to Berunen is not nateri al
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to our finding that such a statenent tended to interfere wth enpl oyees'

organi zational rights and therefore was a violation of Section 1153 (a) of the
Labor Gode. The statenent by supervisor Gonzal ez to enpl oyee Qtiz that
Berunen, the head of the UFWorgani zing conmttee in the crew could be sued
for organi zational activity would surely tend to have a chilling effect on the
future exercise of rights by OQtiz who was al so a nenber of the coomttee.

As to Respondent's defense of |ack of authority on Gonzal ez’ part to
institute the threatened suit, the enpl oyee hearing the threat woul d be |ikely
to be intimdated by the thought of |egal action being brought, whether he
expected it to be brought by Gonzal ez or by Respondent. Furthernore, Gonzal ez'
| ack of authority to take such action woul d probably not be apparent to the
enpl oyee. As to Respondent's liability for Gonzal ez’ renark, it is clear that
an enpl oyer is liable for an unfair |abor practice conmtted by its supervisor,
even though the enpl oyer has not specifically authorized it. Labor Gode

Section 1140.4 (c); Hansen Farns, 3 ALRB No. 43 (1977); Reynolds Gorp., 74 NLRB

1622, 16 LRRM 148 (1945). ¢ therefore conclude that Gonzal ez’ statenents
constituted violations of Labor Gode Section 1153(a).

As to certain renarks all egedly made by Gonzal ez to enpl oyees
regardi ng the possible sale of certain parts of Respondent’'s operation, wth
consequent | oss of jobs, in the event of a UFWel ection victory, we find the
record evidence insufficient to support the finding of an unfair |abor
practice. V¢ therefore uphold the ALOs recommended di smssal of the

al l egations regardi ng such renarks.
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3. Irrigator Gew

The General (ounsel excepted to the ALOs finding that
statenents by supervisor Charlie FHgueroa to irrigator Abelino OQtega were
sinply opinions and not threats of reprisal. Qtega testified that H gueroa
initiated a conversation during which he asked Otega his views on the UFW
Wien Qtega told F gueroa that he supported the UFW F gueroa replied in
effect that if the enpl oyees sel ected the UFWeverything woul d get foul ed
up, and added, "R ght now you are hol ding one bird in your hand and you see
nany that are flying. Then you let the one you are holding go to get the
ones that are flying, and at the end you end up w thout not hi ng."

These statenents clearly constitute unlawful interrogation and a
threat that supporting the UFWwoul d cause the enpl oyee to | ose benefits he
already had. F gueroa admtted that he spoke to Otega because he heard Qtega
nention the UFWto another enpl oyee. He further admtted questioning quite a
fewirrigators about whether they bel onged to the UFW Unhder these
ci rcunst ances, we conclude that by Fi gueroa' s above statenents to enpl oyee
Qtega Respondent viol ated Labor Gode Section 1153(a).

4. Sprinkler Oew

The General Gounsel excepted to the ALOs recommended di sm ssal
of the allegation that Respondent, by its supervisor Eddie Sanchez, nade
coercive statenents to enpl oyees in his crew shortly before the el ection.

VW find nerit in the exception.
Raul Ji nenez, an enpl oyee in the sprinkler crew and one of the

few UPWsupporters in the crew testified that when
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Sanchez saw hi mgoing to the shop one norning wearing a UAWbutton he
stopped Ji nenez and told himthat he should take off the .button so that he
woul d not get in trouble wth the boss. Jinenez stated that he never wore
the button again.

The ALOdismssed the allegation that this statenent constituted
unlawful coercion in violation of Labor Code Section 1153(a) on the grounds
that Sanchez was nerely relaying what he felt were Respondent’s feelings about
enpl oyees wearing such buttons and that there was no show ng that Jinenez was
intimdated or coerced by the statenent. Wiile the record indicates that
Sanchez was on friendly terns wth Jinenez and anot her enpl oyee named M guel
Lopez Chavez and that he nmay have intended to protect Jinenez fromreprisal for
wearing the button, his statement is not rendered noncoercive by the amcabl e
nmanner in which it was communi cated or the possibl e good intentions on the part
of Sanchez. The unm stakabl e nessage of such a statenent is that the
Respondent woul d create troubl e for steady enpl oyees seen weari ng UFWbut t ons.
Such statenents tend to restrain, coerce, and interfere wth enpl oyees' free
exercise of guaranteed rights and are violations of Labor Code Section 1153(a).

See Jack Brothers and MBurney, Inc., 4 ALRB No. 18 (1978); Arnaudo Bros. Inc.,

3 ALRB No. 78 (1977).

Enpl oyee M guel Lopez Chavez testified that on one occasi on Sanchez
told himthat Ben Abatti, know ng who the UFWI eaders were in the irrigator
crew, had given F gueroa orders not to give themwork. The ALO recommended
dismssal of that allegation also, on the ground that the record did not show

whi ch
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enpl oyee heard this statenent and on the ground that it was multipl e hearsay.
W find it unnecessary to determne whether Ben Abatti actual |y nmade such
statenents or gave such orders to F gueroa or whet her Sanchez or Chavez heard
Abatti do so. The record shows that supervisor Sanchez tol d enpl oyee Chavez
that Abatti had given such orders. Regard ess of whether such orders were
actual ly given, Sanchez' statenents would tend to create in Chavez’ mind the
inpression that simlar orders would be given to lay off sprinkler enpl oyees
who were known URWsupporters. Therefore, such statenents, indirectly
threatening discharge, were violations of Labor Code Section 1153(a). See

MAnally Enterprises, Inc., 3 ALRB Nb. 82 (1977).

5. Lettuce Gew

The General (ounsel excepts to the ALOs finding that supervisor
F del Quiroz and agent Agnes Poloni did not nake threats of reprisal to
enpl oyee Rafael Ayon prior to the el ection. Ayon testified that Quiroz told him
that if the UFWwon the election, the Abattis mght go back to Italy. Qiiroz
admtted telling Ayon that if the Abattis did not want to sign, they woul d j ust
quit planting. The ALO recommended dismssal of this allegation on the grounds
that the testinony did not showwho nmade the remark, and that it was not a
threat. The record clearly shows that Quiroz nade the statement. Statenents
linking a possible union victory to loss of jobs are, when nade w t hout
supporting facts show ng economc necessity, threats of reprisal violative of
Labor Code Section 1153(a). NRBv. dssel Packing Go., 395 US 575, 613-619
(1969).
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Ayon al so testified that or. one occasion he went to Respondent's
office while wearing a UPWbutton. Poloni worked in the office and had sone
responsi bility for pay checks. She was an admtted agent of Respondent and a
sister of one of the Abatti brothers. Onh this occasion, Poloni saw Ayon's
button and told himthat if the UPWwon, the Abattis woul d stop planting
asparagus, nelons, and |lettuce and woul d plant alfalfa instead. The ALOrec-
ommended dismssal of this all egation because there was no evi dence that Ayon
felt threatened or intimdated by the cooment. As previously stated, proof of
actual intimdation is not necessary to show a violation of Labor Gode Section
1153 (a) when comments by enpl oyers or their agents to enpl oyees have an
i nherent tendency to interfere wth enpl oyees' statutory rights. W& concl ude
that Poloni's statenent constituted an unlawful threat of reprisal in violation

of Labor Code Section 1153 (a). Arnaudo Bros., Inc., supra. D scrimnatory

O scharges and Refusals to Rehire

The conpl aint all eged that Respondent di scharged and refused to
rehire 14 enpl oyees because of their UFWactivities or synpathies, in violation
of Labor Code Section 1153 (c) and (a). The ALOfound that the | ayoffs were due
to lack of available work or poor work perfornance and that the enpl oyees were
not rehired because they either failed to reapply for work or did so at a tine
when no work was avail able. The General Gounsel excepted to these findings.
After a careful review of the evidence, we find nerit in the exceptions and
concl ude that the enpl oyees, other than Rafael Ayon, were di scharged and

refused rehire in viol ati on
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of Labor (ode Section 1153 (c) and (a).

1. Shovel Oew

Ranon Berunen, Reynal do Bernea, Francisco Qtiz, Lorenzo Chavarri a,
Andres Mbntoya, and Augustine Rodriguez were all laid off during the week
preceding the election. They constituted one-third of the Respondent’s shovel
crew, which varied in size fromeight to 17 enpl oyees dependi ng on the tine of
year and Respondent’'s work needs. Al were UFWsupporters and Berunen, Bernea,
Qtiz, and Chavarria were nenbers of the UFWorgani zing conmttee in the crew

Commttee nenbers wore UFWhbuttons to the shop when they reported to
crew forenan Gonzal ez for instructions. Berunen, Chavarria, and Qtiz passed
out union leaflets either at the shop or inthe fields. Bernea and Berunen
si gned UFWaut hori zati on cards whil e Gnzal ez watched. Bernea and Qtiz were
the subjects of interrogati on and coercive statenents regarding the organi zi ng
list of crew nenbers kept by Berunen. Rodriguez was interrogated about his
possessi on of a UFWbutton, and he and Bernea heard Gonzal ez nmake threats of
reprisal agai nst enpl oyees for supporting the UFW Mntoya wore a UFWhbut t on
to the shop and recei ved a ride each norning from@nzal ez. hder these
circunstances, we cannot credit Gonzal ez' testinony that he had no know edge of
the UFWactivities or synpathies of al nost one-third of his crew The
af orenenti oned evi dence of Respondent's anti-union aninus is substantial and
need not be repeated here. The question renai ns whet her Respondent's | ayof f
and failure or refusal to rehire the six enpl oyees was due to their support for

t he uni on.
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Gonzal ez testified that the six enpl oyees were laid off with others
in the crew because of |ack of work. The crews norrmal work pattern usual |y
resulted in sone |ayoffs in January of each year. Gonzalez testified that he
det ermned whi ch enpl oyees woul d be laid off under an informal seniority system
that kept the nost senior shovel ers enpl oyed nine or 10 nonths a year.

Gonzal ez testified that he laid off a group of 13 shovel ers and then Mnt oya
and Berunen a few days later. Payroll records show the opposite, that the
najority of the crewworked two or three days |onger in January than the | ast
of the discrimnatees who were laid off.

Gonzal ez testified that after the January, 1976, |ayoff he kept on
seven shovel ers whom he consi dered permanent, and four other enpl oyees. e of
these four was a steady tractor driver who had been referred to Gnzal ez by Ben
Abatti shortly before the election. The renaining three had worked in the
shovel crew at other tines, but had been working in the sprinkler crews at the
tine of the layoff. The record does not clearly show whether the six all eged
discrimnatees had significantly nore seniority than any of the enpl oyees who
worked in the crew after the | ayoff.

Ben Abatti testified that |ess senior shovel ers were often sent to
work in the rapini harvest during slack periods. Such work was apparently
available in early 1976, as Respondent contended that its sprinkler forenan had
offered rapini harvest work to two enpl oyees who were laid off at about the
sane tine as the shovelers. Furthernore, work was al so then avail abl e in ot her

parts of Respondent's operations. Gonzalez testified that two
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| ai d-of f shovel ers went to work in the nelon crew of forenan Tonas Fonero. e
of these enpl oyees was specifically referred to nel on work by Gonzal ez because
he knew work was avai | abl e there.

Hve of the six discrimnatees requested rehire from Gnzal ez. None
was rehired except Qtiz, who was rehired by Ronero and worked for two weeks in
May 1976, in FRonero's nelon crew He testified that when he asked for work,
Ronero told himthat he hoped his boss would not find out that he had hired
Qtiz. Ronero denied naking this statenent.

Gonzal ez contended he had laid off Chavarria not only .for |ack of
work, but al so because of frequent absences fromwork and drinking on the job.
The record shows that these reasons were pretextual .¥ There is conflicting
testinony as to whether Chavarria applied for rehire, but it is clear that
other discrimnatees did seek rehire and were refused enpl oynent. Chavarria
testified that Gonzal ez "said he was going to call ne whenever he needed ne".
Under all of the circunstances of this case it is reasonable to conclude that a
reguest by Chavarria for rehire woul d have been futile.

In order to establish a discrimnatory failure to rehire violative
of the Labor (ode it nust ordinarily be shown that a proper application for
rehire was nade, but in cases where such an application would clearly be

futile, one is not required. The

IWii | e Chavarria admtted the absences, his work record is sinilar to that of
shovel er S xto Lopez who was rehired to work in the nelon crew after being laid
off. onzal ez regarded Chavarria's drinking as not unusual anong enpl oyees and
testified that Chavarria was not fired, but nerely laid off. Chavarria

testified that Gonzal ez hinsel f bought beer for the crew and drank wth crew
nenber s.
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Lhited Sates Suprene Gourt in a case arising under Title VI of the Qvil
Rghts Act of 1964 recently granted relief to discrimnatees although they
had failed to apply for desired jobs. The Court stated:

Wien a person's desire for ajob is not translated into a

formal application solely because of his unw | lingness to

engage in a futile gesture he is as much a victimof

discrimnation as is he who goes through the notions of

submtting an application.

In cases decided under the National Labor Relations Act, the

nodel for Title MI's renedial provisions, A benarle Paper o.

v. Mody, 422 US 405 at 419, 95 S . 2362, at 2372 (1975);

Franks v. Bowran Transportation Go., 424 US. 747, at 769, 96

S G. 1251, at 1266, (1976), the National Labor Relations

Board, and the courts in enforcing its orders, have recogni zed

that the failure to submt a futile application does not bar

an award of relief to a person claimng that he was deni ed

enpl oynent because of union affiliation or activity.

International Brotherhood of Teansters v. US, 431 US 324,

at 366, 97 S . 1843 at 1870 (1977).
The Suprene Qourt's approach to futile requests for work is apposite to
the facts here which show that an application by Chavarria for rehire
woul d have been in vain.

d the approximately 17 shovel ers in Gonzal ez’ crew virtually every
one either continued working in the crew after January 1976, or was transferred
to another crew, wth the exception of the six discrimnatees. V¢ find no
reasonabl e justification for this difference in treatnent. V¢ concl ude t hat
Respondent ' s | ayof f of these enpl oyees and its failure to offer themwork which
was available in other crews, and its subsequent refusal to rehire them were
based on their union activities and/or synpathies, in violation of Labor Gode

Section 1153(c) and (a).
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V¢ affirmthe ALOs recormended di smssal of the allegation that
Gnzalez illegally discrimnated agai nst Ranon Berunen by assigning himto work
apart fromother crew nenbers. The General Gounsel did not produce evi dence
sufficient to support a finding of anti-union notivation in this work
assi gnrent .

2. Sorinkler Oews.

Respondent had three sprinkler crews wth approxi nately four
enpl oyees in each. Qewforenan Sanchez hired two crews in August/ and a third
in Septenber. Ben Abatti testified that the first crewwas considered the
per manent sprinkl er crew and worked year-round. The second crew worked about
11 nonths a year. The third crewwas called the "camnero" or "roadway worker"
crew and enpl oyees in it worked only from Septenber through January.

M guel Lopez Chavez, Jr., and Raul Jinenez were hired to work in the
camnero crew by Sanchez in Septenber 1975, and were laid off on January 21,
1976, the day the UFWfiled its petition for an el ection. Sanchez testified
that he generally had troubl e keepi ng enpl oyees in the camnero crew, but that
(havez and Ji nenez were excel | ent enpl oyees. |In Decenber, 1975, in order to
encourage themto return the next season, Sanchez asked for and obtai ned a
bonus for themfromBen Abatti.

There was no organi zing coomttee in the sprinkler crews; Chavez and
Jinenez were the only UFWsupporters. Sanchez was aware of their UFW
synpathies. He testified that he thought nost enpl oyees in the other two crews
did not support the UFW Both Chavez and Ji nenez had signed UFWaut hori zati on

cards, and Jinenez had told Sanchez that he had done so. Jinenez al so
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shouted, "M va Chavezl" in the field one day wth Sanchez present.

Sanchez admtted not liking the UFW He told Jinenez not to wear a
UFWbutton in the shop so that he would not get in trouble wth the boss, and
nade statenents to both Chavez and Jinenez which inplicitly threatened | oss of
work opportunities if the UFWwon the el ection

There is sonme uncertainty in the record as to whet her Chavez and
Jinenez were ordered to work a full eight hours on their last day of work or
were given the option of quitting when they wanted. There i s no doubt that
Sanchez told themit would be their last day in the camnero crew

Sanchez testified that he offered Chavez and Ji nenez work in the
rapi ni harvest the day he laid themoff, but Chavez and Ji nenez deni ed bei ng
of fered such enpl oynent. They testified that Sanchez had told themearlier in
the season that there mght be work in the asparagus or oni ons when shovel work
ended, but that on their last day Sanchez told themthat there woul d be no work
in those crops. Ben Abatti testified that in slack seasons sprinkl er enpl oyees
were sonetinmes given work in onion |loading, truck driving/ or the cantal oupe or
rapi ni harvests.

Jinenez returned to ask for work in Septenber 1976. He testified
that Sanchez told himthat he coul d not hire himbecause he had fil ed a charge
and that Ben Abatti would not agree if he were hired. Sanchez deni ed t hese
statenents, but admtted questioning Jinenez about his reasons for filing a
charge. Chavez did not apply for rehire after Jinenez told hi mwhat Sanchez had

said. Uhder the circunstances, it was reasonabl e for
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himto believe that it would be futile to apply. See International Brotherhood

of Teansters v. US, supra

Sanchez testified that he did not rehire Jinenez because he had
already hired a third crewfor the 1976 season. Payroll records show t hat
Sanchez hired two enpl oyees during the [ast week in Septenber and a third in
the first week of ctober 1976. S nce the camnero crew ordinarily had four
enpl oyees in it, there apparently were at |east two open positions at the tine
Jinenez applied in Septenber. In light of this evidence, we find the reason
gi ven by Respondent for refusing to rehire Jinenez and Chavez was pretextual .

It isdifficut to believe that absent uni on considerations, Sanchez, havi ng
had troubl e finding a good camnero crew and havi ng obtai ned a bonus for Chavez
and Jinenez to encourage themto return, would hire a new crew w t hout naki ng
sone attenpt to let themknow that work was avail able. Sanchez had an easy
neans of naki ng such contact as Chavez' father worked in the second sprinkl er
crew Furthernore, Jinenez returned during the sane nonth in which he had been
hired the previ ous season. Sanchez’ admtted questioning of Jinenez about his
filing of unfair |abor practice charges indicates an anti-union notive in his
refusing to rehire Jinenez, and is an additional reason why we do not credit
Sanchez! testinony that he offered Chavez and Ji nenez work in the rapini

harvest or any ot her enpl oynent opportunities in Respondent's other crops at
the end of the sprinkler work. Wiile the evidence that work was available in
Sept enber 1976 when Ji nenez asked to be rehired is not absolutely free from

doubt, it is clear that Respondent did not
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neet its obligations under the Labor Gode with respect to the rehiring of
Jinenez and Chavez. That obligation was described by the NNRB in a case
i nvol ving Section 8(a)(3) of the National Labor Rel ations Act, the counterpart
of Section 1153 (c) of our Labor Code, as foll ows:
Lhder the Act an Enpl oyer nust consi der a request for
enpl oynent in a lawul, nondiscrimnatory rmanner, and the
guestion whet her an appl ication has been gi ven such
consi deration does not depend on the availability of a job at
the tine an application for enploynent is nade. Consequentl|y
the Act is violated when an enpl oyer fails to consider an
application for enpl oynent for reasons proscribed by the Act,
and the question of job availability is relevant only wth
respect to the enpl oyer's backpay obligation. Shawnee
Industries, Inc., 140 NLRB 1451 (1963), 52 LRRM 1270, enf'd.
333 F. 2d 221.
Inthe light of all of the above, we conclude that Respondent
viol ated Labor Code Section 1153 (c¢) and (a) in failing to offer Chavez and
Jinenez other work opportunities at the tine of their layoff and in
subsequently refusing to rehire them
3. lrrigator Oew
The irrigator crew had approxi natel y 38 enpl oyees, 80 percent of
whomwor ked year-round in the crew During slack seasons, crew forenan
F gueroa sent irrigators to work in the shovel crew or assigned fewer hours of
work to each enpl oyee in order to keep everyone worki ng.
Abelino Otega worked as an irrigator for Respondent since 1973.
During that period he mssed only six nonths of work due to a work-rel ated
injury suffered while carrying siphons. Qtega was on the URWor gani zi ng
comttee for his crewand wore a UFWbutton to the shop and at work prior to

the el ecti on.
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Qtega al so had a. UPWbunper sticker on his car and passed out UFWI| eafl ets at
the shop gate after his last day of work on January 26, 1976. Qtega al so
attended the pre-el ection conference and served as the URWobserver at the

el ecti on.

As previously set forth herein, Figueroa interrogated Qtega on one
occasi on about his UFWsynpat hi es after overhearing Qtega speaki hg about the
union to another enpl oyee. H gueroa then nade an inplicit threat of |oss of
enpl oynent if the UFWwon the el ection. F gueroa al so questioned ot her nenbers
of the crew about their union synpathies and nade no secret of his dislike for
the UFW

Qtega reported for work the day before the el ection and was tol d by
F gueroa that F gueroa was going to start laying off sone of the newest
irrigators. Qtega told Fgueroa that he was being run off because of the UFW
F gueroa smled and said, "WII|, those are Ben's orders. "

Hgueroa testified that Otega was laid off for |ack of work, and
contended that Qtega was sel ected because his work was not as good as that of
other irrigators. No other irrigator was laid off wth Otega. H gueroa
conplained that Otega spilled too much water and that he was frequently absent
f romwor k.

The evi dence shows these reasons to be pretextual. H gueroa
testified that in spite of Qtega s all eged poor work performance, he woul d
have rehi red hi mhad work been avail abl e, but then F gueroa reversed hinsel f by
sayi ng he woul d not have done so because Otega had been fired. H gueroa

stated that the nornal penalty for spilling water was a |ayoff or reduced shift
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and that he had never fired any other irrigator in 15 years, testinony which he
then al so contradi cted. Payroll records showthat Otega worked full 24-hour
shifts in the nonth before the layoff, shifts which F gueroa hinsel f testified
were given to the best irrigators. The sane records show contrary to
Hgueroa' s testinony that Otega was frequently absent fromwork, that Qtega
had as good a work record as that of another irrigator who was not |laid off.
Based on this evidence, we find that Respondent di scharged Qtega because of
his UFWactivities and synpathies in violation of Labor Gode Section 1153 (c¢)
and (a).

4. Tractor Driver Qew

Isidro Andrade Prieto worked continuously for Respondent as a
tractor driver fromAugust 1974 until January 24, 1976, after being recruited
fromanother enployer. In this period, his |longest |ayoff was for four days
and he was never laid off for disciplinary reasons. During slack seasons sone
tractor drivers were referred to truck-driving work, and at |east one was sent
to work in the shovel crew by Ben Abatti in January 1976.

There were about 30 to 40 tractor drivers in Prieto's crew who were
supervi sed by Albert Suder and Tony Abatti. The crew did not have an
organi zing conmttee, and UFWorgani zer Arturo Rodriguez testified that nost
drivers would do nothing to hel p the UFWorgani ze. However, Prieto spoke to
organi zers and took |l eaflets at the shop gate. He also attended UFW
organi zational neetings at night and carried UWFWaut horization cards. He
i nduced one other driver to sign a card.

The extent of Respondent's know edge of Prieto's
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activities or synpathies is in question. Prieto testified that he was careful
not to engage in organi zati onal activities when supervi sors were present.
However, he testified that prior to his layoff, during a conversation wth two
other drivers, he was told that a driver named drilo Robles had told S uder
that Prieto was organizing for the UPAW Robles was not called as a w tness,
and S uder denied any know edge of Prieto' s activities.

Prieto's last day of work was January 24, 1976, when he worked a
night shift. Wen Prieto later reported to work for his next shift, S uder
told himthat they were giving hi mhis check because there was not going to be
any work for two weeks. Prieto testified that Suder also told himthat they
woul d | et hi mknow when to report for work again. Prieto further testified
that he returned two weeks | ater when he heard not hing from S uder and asked
for work. Prieto stated that Suder told himthat there was no work avail abl e
because they had stopped the night shift.

Suder admtted telling Prieto to return to check for work in two
weeks, but contended that he had intended to fire Prieto for poor work
performance. He testified that Prieto fell asleep while driving a tractor
pulling a nelon cart, thereby endangeri ng sone pickers, and that he slept on
the job during the night shifts which resulted in bad pl ow ng and | ow
productivity.

Wile Prieto's work in sone i nstances nay have been unsati sfactory,
the timng of his discharge purportedly for bad work, strongly suggests that
this was not the notivating factor. On cross-examnation, Studer testified that
the incident involving the nelon crew had occurred in Septenber or Qctober of

1975,
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alnost three nonths prior to Prieto's Layoff. There was no evi dence t hat
S uder ever warned Prieto about his work on that occasion. Studer further
testified on cross-examnation that Prieto had never had an accident during his
enpl oynent. Studer also admtted that even though he felt that Prieto slept on
night shift and did | ess work, he kept Prieto on the night shift in January
1975, while transferring other drivers fromthat shift to other work. Fnally,
al though Studer testified that Prieto had weaved through the fiel ds because he
fell asleep at the wheel of his tractor throughout the entire 17 nonths he
wor ked for Respondent and that Studer had warned hi mabout this, Suder never
i mposed any disciplinary sanctions on Prieto for this behavior. Jose Garci a,
anot her driver, testified that he sonetines had to correct crooked rows pl owed
by Prieto, but on cross-examnation admtted that every driver had sone
tendency to weave because of the nature of the tractor rig. Grcia further
testified that in his five years working for Respondent no driver had been
di scharged or disciplined for poor work. Al though there was sone testinony by
Respondent' s w tnesses that other drivers nay have done nore work than Prieto
during a shift, we find no evidence that any supervi sor ever warned Prieto
about this.

Wiere a di scharge is notivated by an enpl oyer's anti-uni on purposes
it violates Labor (ode Section 1153 (c) and (a) even though additional reasons,

of alegitinate nature, nay exist for the discharge. Bacchus Farns, 4 ALRB No.

26 (1978); NLRB v. King Louie Bowing Gorp., 472 F.2d 1192 (8th dr. 1973), 83

LHSM 2576. This is true even where, as here, the enpl oyer's

5 AARB Nb. 34
27.



know edge of the dischargee's union activities has not been directly proven but

nay be inferred fromthe record as a whole. See AS HNE Farns, Inc., 3 ALRB No.

53 (1977). Ve infer that Respondent knew of Prieto' s UFWsynpat hies from
record evidence that Prieto's views were known to other tractor drivers on the
relatively small crew and that Respondent and its supervisory personnel
actively sought information about union support anong enpl oyees, as well as
fromthe timng of Prieto' s discharge just before the el ection after his
purportedl y poor work perfornance had been tolerated for many nonths. Al this
| eads us to conclude that the noving reason for Respondent's di scharge of
Prieto was his support for and activities on behal f of the UFWand that his
di scharge was therefore in violation of Labor Code Section 1153 (c) and (a).

5. VWedi ng and Thi nning O ew

Jesus Sol ano, Hena Sol ano, and Herlinda Avitua worked in the
weedi ng and thi nning crew of supervisor Jose Ros. Ros first forned this crew
in Gctober and Novenber 1975, using prinarily enpl oyees who had wor ked
previously for Respondent in other crews. For exanpl e, Hena Sol ano had wor ked
for four years in the lettuce-thinning crew of forenan Quesada as had ot her
menbers of R os' crew The crew began work with 24 enpl oyees and subsequent!y
reached a peak enpl oynent of 32.

The Sol anos and Avitua were anong 10 enpl oyees |aid off on January
31, 1976, three days after the election. Ros testified that the |ayoff was
necessitated by a general |ack of work and that he told those laid off to

contact himlater about rehire.
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The Sol anos and Avitua testified that Ros told then he woul d contact them
when work was avail abl e.

The Sol anos and Avitua constituted the UFWs organi zing conmttee
for their crew Their level of organizing activity varied, wth Jesus Sol ano
being the nost active. Ros testified that he knew there was an organi zi ng
coomttee in the crew, but contended that he thought only Jesus Sol ano was on
it. The evidence shows that R os knew that both Hena Sol ano and Avitua were
active WFWsupporters and that he interrogated Avitua and nade coercive
statenents to her about her UFWsupport shortly before the el ection.

The reasons Ros put forward in his testinony for sel ecting the
Sol anos and Avitua to be laid off were inconsistent and unconvincing. He
testified that Jesus Sol ano had sl owed down the work of the crew on one
occasi on by taking sone cut grass to his pickup truck for his pigs at hore.
Later, after admtting that this was not an uncormon thing for nmenbers of his
crewto do, and that no prohibition was in force against it, Ros changed his
reason to Solano’s "low seniority" on the crew Smlarly, having given Hena
Sol ano' s "frequent absences" as the reason for selecting her to be laid off, he
changed to her "low seniority" on the crewafter admtting that M. Sol ano had
not been absent since Novenber, that he had given permssion for that absence,
and that he accepted her back to the crew after her absence. Wth respect to
Herlinda Avitua, Ros again changed his testinony in md-course. At first he
attributed her selection for |ayoff to poor work perfornance, but he later said

that lowseniority on
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the crew was the reason.

The lowseniority rational e for these | ayoffs appears pretextual .
The crewwas first assenbled in ctober and did not reach full strength until
Decenber. The Sol anos and Avitua joined the crew before the end of Qctober.

H ena Sol ano had worked for Respondent on another crew for four years, and
Jesus Sol ano and Herlinda Avitua al so had worked for Respondent for sone tine
prior tojoining Ros’ crew Further evidence that the seniority rational e was
pretextual is the fact that four crew nenbers, relatives and/or friends of

R os, who had been hired in Decenber and who were laid off wth the Sol anos and
Avitua were rehired two weeks after the layoff. The remaining three workers
laid off at the sane tine and not rehired were all open UFWsupporters.

The i nconsi stencies and i nherently dubious el enents in R os?
testinony as to his reasons for selecting the Solanos and Avitua to be laid off
not only deprive that testinony of probative force but, when considered in the
light of his coercive statenents and i nterrogati on of enpl oyees, they strongly
suggest that his true notive in selecting themwas their support of the UFW

See Garland Knitting MIls, 170 NLRB No. 39 (1968), 67 LRRMI 1520. By | aying of f

t hese enpl oyees in January 1976, R os reneged on a coormtnent he had gi ven

earlier in the season, according to the testinony of Hena Sol ano and Herl i nda
Avitua, that they woul d be enpl oyed on his crewuntil June, goi ng fromwork on
the lettuce to thinning in the nelon crop. (This testinony was corroborated in
part by Ben Abatti, who testified that the nel on harvesting usually took place

in June and July and that R os' crew did not
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work as a crew fromJuly 1976 until the begi nning of lettuce thinning in
Qctober.) In addition, by Ros’ own admssion, nore work becane avail abl e
shortly after the layoffs, yet Ros did nothing to informthe Sol anos or Avitua
about it or torehire them although, according to their testinony, he had told
themhe woul d contact themin the event of nore work. R os passed Jesus Sol ano
inthe street after the additional work had becone avail abl e, but said nothing
about it, and he regularly picked up and drove to work the four rehired
enpl oyees at their house, next door to that of the discrimnatees, wthout ever
notifying the discrimnatees about the avail abl e work.

The totality of this evidence | eads us to conclude that the Sol anos
and Avitua were discrimnatorily laid off because of their UFWsupport, in

violation of Labor Gode Section 1153(c) and (a). See Sunnysi de Nurseries,

Inc., 3 ALRB No. 42 (1977); Machinery D stribution ., 211 NLRB 756 (1974).

6. Lettuce Gew

Respondent had four |ettuce-harvest crews at tinmes naterial
herein. Each crew had approxi natel y 50 enpl oyees. Rafael Ayon worked in
the | ettuce-harvest crew of supervisor Fidel Qiroz as a cutter and packer.

Ayon testified that he signed a UFWaut hori zation card and wore a
UFWhbutton, as did a ngjority of his crew Support for the UPWwas general |y
open in all the lettuce-harvest crews. As previously set forth herein, Qiroz
and Pol oni both nade statenents to Ayon threatening | oss of enpl oynent if the

UFWwon the el ecti on.
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Ayon was di scharged on January 31, 1976, three days after the
election. Quiroz testified that Ayon was fired because he conti nued to pack
soft heads of |lettuce after Quiroz had warned hima nonth earlier not to do so.
Ayon admtted that Quiroz had criticized his work and that the foreman told him
he was being laid off for bad work.

Qur review of the record does not show that Ayon's organi zati onal
activities or UFWsupport differed significantly fromthat of any of the other
enpl oyees in the Respondent's four |ettuce-harvest crews. No other UFW
supporters in these crews were alleged to have been laid off for discrimnatory
notives in this sane period. The anti-union renarks of Quiroz and Poloni to
Ayon notw thstandi ng, we find that Ayon's di scharge was for poor work and was
not notivated by his union activity or support, which was not narkedly
different fromthat of other enpl oyees who were not laid off.

7. Pattern of D scrimnation.

Qur conclusions as to the discrimnatory nature of the discharges in
Respondent ' s steady crews is confirned by substantial indications of a
pervasive pattern of discrimnation. In the week of the representation
el ection, approxi mately 25 enpl oyees were laid off or discharged fromthe five
steady crews. Thirteen of the enpl oyees were either nenbers of the UWFW
organi zing commttees in their crews or UFWsupporters. The pattern strongly

supports an inference of discrimnation. See Dyden Mg. Go., 174 NLRB 255

(1969), 70 LRRM 1155; Machinery Distribution Go., 211 NLRB 756 (1974), 87 LRRM

1128. Wth the
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exception of Qtiz, none of these 13 was later reenpl oyed by Respondent in
spite of requests for rehire nade by nost of them In contrast, virtually every
other enpl oyee laid off at the sane tinme was either transferred or referred to
avai |l able work in other crews, or was rehired a short tine |later. Mreover, the
pattern established in the di scharges carried over into Respondent’s rehiring
practices, giving further evidence of Respondent’'s discrimnatory notive in
elimnati ng UFWsupporters fromits work force, particularly in viewof the
timng of the discrimnatory acts-and Respondent's ot her unfair |abor

practices. See Sunnyside Nurseries, 3 ALRB No. 42 (1977); Genuardi Super

Markets, Inc., 172 NLRB No. 121 (1968), 68 LRRM 1519; Machi nery O stribution

Q., supra.
CRER

By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent Abatti Farns,
Inc. and Abatti Produce, Inc., its officers, agents, successors, and assigns
shal | :

1. QGease and desist from

(a) Laying off, discharging, or refusing to hire or rehire any
enpl oyee, or otherw se discrimnating agai nst any enpl oyee in regard to his or
her hire or tenure of enpl oynent or any termor condition of enpl oynent because
of such enpl oyee's nenbership in, or activities on behalf of the Lhited Farm
VWrkers of America, AFL-A Q or any other |abor organization.

(b) D scrimnating agai nst any enpl oyee in regard to his or

her hire, tenure, or any other termor condition of
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enpl oynent because of his or her filing charges wth, or giving testinony under
the Agricultural Labor Relations Act.

(c) Denying access to its premses to UFWor ot her uni on
representatives seeking to engage in organi zational activity under the access
provision of 8 Cal. Admn. Gode 20900 and fol | ow ng.

(d) Preventing or interfering wth comunicati on between UFW
or other union organi zers and enpl oyees at pl aces where enpl oyees congregat e
before or after work.

(e) Interrogating enpl oyees concerning their union
affiliation or synpathy or that of any other enpl oyee.

(f) Threatening any enpl oyee with | oss of
enpl oynent, or reduced work opportunities, or with any other reprisal or
adverse change in his or her wages, hours, or working conditions because of the
enpl oyee' s uni on nenbership, union activity, or other exercise of rights
guar ant eed by Labor Code Section 1152.

(g0 Engaging in surveillance of enpl oyees who are engaged in
union activity or otherw se exercising their rights guaranteed by Labor Code
Section 1152.

(h) In any other nanner interfering wth,
restraining, or coercing enpl oyees in the exercise of rights guaranteed by
Labor Code Section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Immediately offer Ranon Berunen, Reynal do Ber nea,

Franci sco Qtiz, Lorenzo Chavarria, Andres Mntoya,
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Augusti ne Rodriguez, Mguel Lopez Chavez, Jr., Raul Jinenez, Abelino Qtega,
Isidro Andrade Prieto, Jesus Sol ano, Hena Sol ano, and Herlinda Avitua
reinstatenent to their former or substantially equival ent jobs w thout
prejudice to their seniority or other rights and privileges and nake each of
themwhol e for any | oss of pay or other economc |osses, plus interest thereon
at arate of seven percent per annum he or she nay have suffered as a result
of Respondent's |ayoff, discharge, or failure or refusal to rehire himor her.

(b) Preserve and, upon request, nake available to the Board or
its agents, for examnation and copying, all payroll records and ot her records
necessary to anal yze the anount of backpay due and the rights of reinstatenent
of the above-nanmed enpl oyees under the terns of this Qder.

(c) Sgnthe Notice to Enpl oyees attached hereto, and after
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies of the Notice in each | anguage for the purposes set forth
herei nafter.

(d) Dstribute copies of the attached Notice in
appropriate | anguages to all present enpl oyees and to all enpl oyees hired
by Respondent during the 12-nonth period fol |l ow ng i ssuance of this
Deci si on.

(e) Ml copies of the attached Notice in al
appropriate | anguages, wthin 30 days after issuance of this Oder, to al
enpl oyees enpl oyed by Respondent at any tine during the period from Decenber
13, 1975, to Septenber 30, 1976. In the event that addresses of forner

enpl oyees are not nai ntai ned by
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Respondent, Respondent shal |l arrange for the Notice to be broadcast in all
appropriate | anguages on a radio station in the southern San O ego Gounty area,
once a week for four weeks during Respondent's next peak hiring season. The
station or stations and the tines of the broadcasts shall be determned by the
Regional Drector.

(f) Post copies of the attached Notice in all appropriate
| anguages i n conspi cuous places on its property, including pl aces where notices
to enpl oyees are usually posted, for a 90-day period to be determned by the
Regional Drector. Respondent shall exercise due care to repl ace any copy or
copi es of the Notice which nay be al tered, defaced, covered, or renoved.

(g0 Arrange for a Board agent or a representative of
Respondent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at tines and
pl aces to be determned by the Regional Director. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of supervisors
and nmanagenent, to answer any questions the enpl oyees nay have concerning the
Noti ce or enpl oyees' rights under the Act. The Regional D rector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this readi ng and
t he questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, what steps have been taken

to conply wthit. Uon request of the
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Regional Drector, the Respondent shall notify himperiodically thereafter in

witing what further steps have been taken in conpliance wth this Qder.

Dated: May 9, 1979

GERALD A BROM Chai rman  RONALD L.

RU Z, Menber HERBERT A PERRY,

Menber
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After a trial at which each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we interfered wth the
rights of our workers. The Board has told us to send out and post this Notice.

VW will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farmworkers
these rights:

To organi ze t hensel ves;

To form join, or help unions;

To bargain as a group and choose whomthey want to speak for them
To act together with other workers to try to get a contract or

to help or protect one another; and

To decide not to do any of t hese t hi ngs.

Because this is true, we promse that:

g WD

VE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT lay off, discharge, or refuse to hire or rehire, or otherw se
di scrimnate agai nst any enpl oyee because he or she exercised any of these
rights.

VE WLL of fer Ranon Berunen, Reynal do Bernea, Francisco Qtiz, Lorenzo
Chavarria, Andres Mbontoya, Augustine Rodriguez, Mguel Lopez Chavez, Jr., Raul
Jinenez, Abelino Qtega, Isidro Andrade Prieto, Jesus Sol ano, H ena Sol ano, and
Herlinda Avitua their old jobs back and will reinburse each of themany pay or
otﬂer rmﬂey they | ost because we laid off, fired, or failed or refused to
rehire them

VE WLL NOT deny uni on organi zers access to our prenses under the
Board' s access rule, or prevent or interfere wth conversations between
organi zers and enpl oyees in places .on our property where enpl oyees gat her or
neet before or after work.

VE WLL NOT question you about whet her you belong to or support the UFW
or any ot her union.

VEE WLL NOT spy on any enpl oyees or watch enpl oyees who are engagi ng in
any union activity or exercising other rights set forthin this Notice in order
to find out whether enpl oyees support or belong to the UFWor any ot her union
or to discourage enpl oyees fromdoi ng so.

VE WLL NOT threaten enpl oyees wth | oss of enpl oynent or threaten to
plant crops which require us to hire fewer workers, or nake any other threats
of adverse changes in your wages, hours, or working conditions because of your
joining or supporting the UFWor any other union or exercising any of the
rights set forth in this Notice.

Dat ed: ABATTI FARMB, INC, and
ABATTI PRADUCE, | NC

By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia. DO NOI REMOVE (R MJTI LATE
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CASE SUMVARY

Abatti Farns, Inc., and5 ALRB No. 34
Abatti Produce, Inc. (UFW Case Nbs. 75- C& 60-

76-CE73-HR
BACKAROUND
Respondent operates under the nanes of two corporate entities
which constitute a single agricultural enployer for purposes of this
case.

After an organizing drive in Decenber 1975, the UFWfiled a
representation petition on January 21, 1976. An election was held on
January 28, 1976, which the LFWwon. The URWwas thereafter certified
by the Board.

In the two nonths preceding the el ection, Respondent enpl oyed sone
200 seasonal workers and between 100 and 130 steady enpl oyees. The
steadi es were organi zed in five crews. Qut of sone 25 enpl oyees who were
laid off or discharged fromthe steady crews between January 21 and
Jaﬂ_uarﬁ 31, 1976, 13 were prom nent URWsupporters and were not |ater
rehired.

The conplaint alleged that the |ayoffs or discharges of the UFW
supporters were discrimnatorily notivated and viol ated Labor Code
Section 1153(c) and (a). Many other unfair |abor practices were
all eged, including denial of access rights provided by 8 Cal. Admn.
Gode 20900, surveillance, unlawful interrogation, threats of reprisal
and ot her conduct which interfered wth, restrained, or coerced
enpl oyees in the exercise of rights guaranteed by Labor Code Section
1152.

ALO DEA S QN

The ALO dismssed all but 5 of the 45 instances of alleged illegal
conduct by Respondent. He found that Respondent viol ated the Labor Code
only wth respect to (1) denial of access to UFWorgani zers, (2) causing
organi zer J. Salazar to be put under citizen's arrest when the latter
attenpted to take access on Decenber 13, 1975, (3) causi ng UFW
organi zers Rodriguez, Garza, Carrillo, Lopez, and Kirkland to be put
under citizen's arrest when they attenpted to take access on Decenber
16, 1975, (4) interrogation of enpl oyee Herlinda Avitua by forenan Jose
R os, and (5) coercive statenents to the sane enpl oyee by the sane
f or enan.

BOARD DEO S ON

The Board found the ALOs Decision failed in many respects. to neet
the mni numstandards of acceptability set forth in S Kuramura, Inc., 3
ALRB No. 49 (1977). It afforded that

5 ALRB No. 34



Abatti Farns Inc and 5 ARB Nb 34
Abatti Produce, Inc. (UFW Case Nos. 75- (& 60-E R,
et al
Decision only the probative val ue which was warranted as to the areas in
which it was deficient. The Board i ndependent|y nmade factual findings
on obj ective bases where w tness denmeanor was not a factor.

The Board upheld the ALOs findings of access rule violations and
I ndependent viol ati ons of Labor Code Section 1153(a) in Respondent's
causing the arrest of organi zers attenpting to take access. Qontrary to
the ALQ the Board found a violation of Section 1153(a) in the
surveill ance carried out, or inpression of surveillance created, by
Respondent's security guard in the vicinity of the gate to Respondent's
property. The Board further found violations of Section 1153(a) in
various incidents of interrogation, threatening and coercive remarks in
the weeding and thinning crew, the shovel crew the irrigator crew the
sprinkler crew and the |ettuce crew

The Board found that Respondent violated Section 1153(c) and (a) by
discrimnatory |layoffs or discharges and discrimnatory refusals to
rehire in the shovel crew where the failure of one discrimnatee to
apply for rehire was found not to bar a finding of a discrimnatory
refusal to rehire, as such application woul d have been futile.

Adiscrimnatory refusal torehire or to offer laid off enpl oyees
ot her avail abl e work opportunities at the tine of their layoff, in
violation of Section 1153(c) and (a), was found in the sprinkler crew
(e enployee in the irrigator crewand one in the tractor crew were
found to have been discrimnatorily discharged in violation of Section
1153(c) and (a). Three enpl oyees in the weedi ng and thi nning crew were
found to have been discrimnatorily laid off in violation of Section
1153(c) and (a).

The Board stated that the existence of a pattern in which 13 of the
25 enpl oyees laid off or discharged wthin a week of the representati on
el ection were visible UFWsupporters in their crews strongly supported
an inference of illegal discrimnatory notivation on the part of
Respondent. Speci ous and i nconsi stent reasons put forward by
Respondent' s w tnesses in nany instances to account for the choice of
t hese enpl oyees for layoff or discharge gave further support to the
i nference of discrimnation.

REMED AL CRDER

The Board ordered Respondent to cease and desist fromits unl awf ul
discrimnation, surveillance, threats, interrogation, coercive
statenents, denial of access to union representatives, and interference
W th communi cati on between uni on organi zers and enpl oyees. The Board
al so ordered Respondent to offer to reinstate the illegally di scharged,
laid off, or not rehired enpl oyees and to nake themwhol e for any |oss
of pay suffered as a result of Respondent's violation(s) of the Act, to
take various steps whereby its enpl oyees woul d be notified of the
results of this case, and to notify the Regional Director of steps taken
to conply wth the Board s O der.
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Abatti Farns, Inc., and 5 ARB No. 34
Abatti Produce, Inc. (UFW Case Nos. 75-(E60-HR),
et al

This Case Summary is issued for infornation purposes only. It is not an

official statenent of the case, or of the Agricultural Labor Rel ations
Boar d.

5 AARB Nb. 34 3.



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the natter of: g
ABATTI FARVE, | NG ) CASE NOB. 75-CE-60-E(R
) 76- CE-45-E R
Respondent , g 76-CE49-EHR
76- C&5i - H R
and ) 76- (& 60- EH R
) 76- CE- 63- E(R)
UN TED FARM WRKERS CF ) 76- Q= 72-E(R
AVER CA AFL-AQ ) 76-C&73-HR

Chargi ng Party. g DEQ S ON AND CROER

S atenent of Case

PHLLIP M SIM5, Ad Hoc Admnistrative Law Gficer:
THE N TED FARMWRKERS (OF AMBR CA, AFL-AQ O (herei nafter call ed the
"Uhion") having filed charges inthis matter with the AGR AQLTURAL
LABCR RELATI ONS BQOARPID agai nst ABATTI FARVS, INC (hereinafter called
the "Enpl oyer"). The Board issued conpl ai nts whi ch were subsequent
|y conbi ned and anended to the Third Arended Conpl ai nt and dat ed,
April 21, 1977. A Hearing was hel d begi nning March 16,
1977 and Post Hearing Briefs were filed in June 24, 1977. General
Gounsel was represented by Nancy Kirk and Respondent was
represented by TomNassif. The allegations in the Third Arended
Conpl ai nt state that the Enpl oyer engaged in various acts of
interference wth, and restraint and coercion of its enpl oyees in
the exercise of their rights guaranteed in Section 1152; 1153(a);
1153(b); 1153(c); and 1140.4(a) of the Agricul tural Labor Rel ations
Act.

The Enpl oyer filed an Answer to the Conpl ai nt, denying the

all egati ons and the coomssion of unfair |abor practices.



Pursuant to the Notice of Hearing this case was tried before ne in
I nperial Gounty, beginning March 16, 1977. on the entire record nade in
this proceeding and ny observation of the deneanor of w tnesses, and after due
consideration of the briefs filed by the General Gounsel and Respondent

Enpl oyer, | nade the fol | ow ng:

F ndi ngs of Facts

. The Uhion

The Third Arended Conpl aint al | eged and t he Respondent Enpl oyer
admtted at the hearing that the Uhion has been, at all tines material herein,
a labor organization wthin the neaning of Section 1140.4(f) of the Act.

1. Enpl oyer Respondent

The Enpl oyer Respondent admtted it is an agricul tural

enpl oyer within the neaning of Section 1140.4 (c) of the Act.
Backgr ound

Brothers Ben and Tony Abatti own and operate three farmng entities
whi ch, together, create probably the largest grow ng enterprise in Inperial
Gounty. No less than 12 crops are grown on 13,500 acres and harvested by
nearly 600 enpl oyees during the w nter peak season. Abatti Farns, Inc.,
enpl oys the year-round "steady" workers who maintain the |land and crops unti l
they are ready to be harvested. This includes tractor drivers, irrigators,
shovel ers, sprinklers, and the weeding and thinning crew Abatti Produce
Inc., harvests the crops, that is, it enploys prinarily seasonal workers who
pi ck the nel ons, asparagus, |ettuce, onions, carrots, rapini, sugar beet." and
wat ernel ons. Abatti Produce Inc., does the packing and shipping al so, while

Abatti Brothers, a partnership, owns and



| eases the land. The entire operation is run like a famly business wth one
busi ness office in H Centro, the sane bookkeeper and support, staff, a
brother-in-law sister, and nany sons and nephews on the payroll.

The Abatti enterprise is no stranger to | abor disputes. In 1970,
the ULhion staged a strike during the nelon harvest. S nce nature nelons wll
rot if left one extra day in the Inperial Gounty's summer, the Abattis |ost
$400, 000 after three days of strike. As a consequence the Abattis executed a
witten agreenent wth the Lhion to bargain in good faith for a contract.
There were one or two neetings after the nel on season ended, but no contract
resulted. During the next year the Unhion waged two nore strikes, one in the
nelons and one in lettue. Alocal judge dismssed a Lhion suit against the
Abattis for breach of their 1970 nel on agreenent (R¢ 5E).

A Teanster picket line appeared at an Abatti lettuce field in
January of 1973 by truckers who take the lettuce cartons fromthe fields to
the cooler. Ben Abatti stated that he was convinced the truckers woul d not
transport the lettuce, so he canme to a basic agreenent concerning terns for a
Teanster contract for all of his harvesting enpl oyees by the end of that sane
day. Ben Abatti testified, he could not renmenber nost of the terns of that
contract, including when it expired. He did know however, that the wage rates
for his enpl oyees did not change under the Teanster contract.

As aresult of the incidents in 1970 and 1973, the Abattis
devel oped a reputation by UF. W organi zers as being stidently agai nst worker
organi zation and specifically anti-UF W Arturo Rodriguez, co-ordinator for
the UF. W of the Abatti canpaign, testified that the Uhi on devel oped four

special leaflets for the



canpai gn specifically to the Abattis.

Abattis property is scattered into 100 separate parcel s throughout
Inperial Valley. The parcels range from40 to 1,000 acres. @ one cluster of
parcel s near Heber there sits a shop which includes a field office, a garage
and repair station for farmnachi nery, and an area where the steady workers
and forenen congregate each norning prior to work in order to receive instruc-
tions and assignnents. The shop itself sits in the approxi nate mddl e of seven
acres of fenced in land just off MCabe Road. There is one sliding wre gate
whi ch a guard opened to all ow entrance to enpl oyees. About half of the
enpl oyees parked along the street and wal ked through the gate to the shop,
whil e the other half drove through and parked inside. nly one of the five
steady crews, weeding and thinning, did not enter the shop each norni ng.
Instead they waited outside in their cars while their foreman, Jose R os, woul d
gointo find out which field they were to weed or thin that day. The crew
woul d fol |l ow hi mcaravan like, fromthe shop to the location. Al of the
workers in the other steady crews, as a general rule, went to the shop daily.
They woul d spend fromhal f an hour to one hour and sone | onger, in the shop.
Wsual |y a dice gane woul d progress, usually wthirrigators and tractor
drivers, workers would get warmby the heater, drink coffee and tal k, waiting
for the foremen to arrive. The Abattis and the forenen woul d cone at about
5:30, workers woul d receive their instructions and | eave by or around 6:00 a. m
There were probably 80 to 100 steady workers who regularly cane to

the shop each nmorning. There were about thirty workers each in the tractor

crewof Albert Suder and the irrigation crew of



Charlie FHgueroa. The- shovel crew of Ranon Gonzal es varied from9 to 25.
Eddi e Sanchez, the forenan of the sprinkler crew had 12 workers under his
supervision during the rel evant tine.

An el ection was held on January 28, 1976, at Abatti, and
certification of the UF. W is pending. Aturo Rodriguez was assi gned as
coordi nator of the election canpaign of the UF. W in md-Novenber 1975. For
about two weeks Rodriguez did background research :to find out what, if any,
speci al problens mght exist, and to develop a canpai gn plan and strategy. In
early Decenber, a very active two-nonth canpaign began. Initially, three
organi zers, Pablo Carillo, Rosa Lopez, and Jose Luna, were assigned full tine
to the Abatti canpaign. A least one and usual |y nore organi zers woul d be at
the shop in the norning on a daily basis. They woul d have union leaflets to
pass out, different ones daily. During the day, the organi zers would visit the
crews inthe fields. After work, there were neetings at the Galexico UF. W
office for information sharing and i deas and then hone visits to workers in the
eveni ngs.

Oh Saturday, Decenber 13, Juan Sal azan, a U F. W organi zer, was
assigned to go to the shop to hand out leaflets and tal k to Wrkers about the
organi zational canpaign at Abatti. He stayed in his car for 20 to 25 mnutes
wat ching workers arrive and go inside. He then fol |l owed by wal ki ng inside the
shop, there being no guard at the gate to the best of his nenory. After only
two or three mnutes tal king to workers, he was approached by A bert St uder
tractor foreman and brother-in-law of the Abattis, who asked himto | eave in he
presence of workers. Wen Sal azar refused to | eave, the sheriff was call ed who
pl aced hi munder arrest. On Monday, two days later, two other organi zers,

Pabl o Carrillo and Jose Luna were ordered out
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of the shop by Ben Abatti.

The fol l ow ng day, Decenber 16, five UF. W organi zers, incl udi ng
coor di nator Rodriguez, went into the shop to talk wth the steady workers
before work. Again, they were arrested in the presence of the workers. e
of them Rosa Lopez, was al |l egedly assaul ted by Tony Abatti. After that
day, UF. W organi zers asked the guard at the gate for permssion to enter
and were refused daily. A policy was then nade by the UF. W to not force
the issue since arrests were inmnent and organi zers were needed out of
jail.

After the steadies received their assignnents at the shop, they
di spersed to over 20 different locations. nly the shovel crew worked as a
group, wth the tractors, sprinklers, and irrigators working al one or in snal
groups of two, three or four. Their |ocations would change daily or nore often
and could be in all corners of the Valley, so that it was inpossible to know
where peopl e woul d be at their lunch hour. Hone visits became a neans to tal k
to the steadies and get authorization cards assigned.

Through the honme visits, the organizers initially tried to find key
workers fromeach crewto forman organi zing coormttee. The organi zers were
instructed to "l ook for individuals who were | ooked upon by the workers
thensel ves as | eaders wthin those crews ...for people in the different areas
that had | eadership quality, that had an interest for not only thensel ves, but
wanted a Lhion for the ranch and were wlling to take it upon their own
responsibility to do the organizing." Rodriguez's testinony according to
Artie Rodriguez, the first responsibility of conmttee nenbers was to
recogni ze thensel ves as the coomttee, i.e., to accept the responsibility to

assi st in every possibl e way even though that



naki ng sacrificies. (Rodriguez, 49, 19.) Specifically, coomttee nenbers
were expected to participate in the coomttee neetings held at the Union

of fice, wear buttons, and pass out |eaflets and buttons (Rodriguez, 50, 4.)
Mbst coomttee nenbers woul d stop by the Union office al nost every day to
report or pick up leaflets, wth the all- crewcommttee neetingsbei ng hel d
weekly in January. Approxinately thirty to forty workers would attend; ten to
fifteen of whomwere fromthe steady crews. (Rodriguez, 52, 13.).

According to Artie Rodriguez, there was a substantial difference
between the steady crews and the seasonal workers in terns of the wllingness
of workers to openly display their support for the Lhion (Rodriguez, 55, 7.)
In the seasonal crews, the workers were nore likely to join the Union
(Rodriguez, 121., 2.). Anong the steady crews, on the other hand, they did not
support the Lhion as enthusiastically. The steadies would not talk to the
organi zers as readily. Mny workers who took |eaflets at the shop gate woul d
| eave themin their car or fold and put themin their pocket to read at a
| ater tine.

During the course of the two nonth canpai gn, the Abatti brothers,
sister, brother-in-law and nany forenen engaged in conversation wth their
crews and/or the coomttee nenbers of the crewrelating to the upcomng Unhi on
el ection. Abattis sister, Agnes Poloni, and the forenen of the sprinklers
and shovel crews allegedly told workers that the Abattis would sell their
asparagus, lettuce, and nel on crops and invest in non-labor intensive crops
such as alfalfa and wheat if the UF. W won the el ection.

In the weedi ng and thinning crew, one coomttee nenber allegedy

di scussed wth her foreman the authorization cards, her



button, and her vote. She allegedly was told not to sign and to take off her
button. She was laid off just after the election, a-long wth the two ot her
nenbers in her crew Among the irrigators, the foreman admtted he di scussed
wth one commttee nenber and ot her workers in the crew about their nenbership
inthe UFRW and their vote. The coomttee nenber of the crew one of the
enpl oyees who passed out leaflets at the gate of the shop wth UF W

organi zers and who had a bunper sticker, was laid off just before the el ection.

There was no organi zed coomttee in the sprinkler crew but the
foreman testified that he knewthat it was only in Gew No. 3 that there were
any Chavistas, that OGew Nos. 1 and 2 were not in favor of the Lhion. A
sprinkl er worker and his partner who were Gew No. 3 were laid off before the
el ection.

In the shovel crew there were sone people either formally part of
the coomttee or assisting it in sone way. Their forenen all egedy
interrogated the workers to find out who wore buttons and who had the |ist
(generally known by the UF. W to be given to the coomttee chairperson).

The tractor foreman laid off one coomttee nenber in his crew one
week before the el ection.

Ben Abatti and the forenen generally denied that they knew who the
commttee nenbers were in the steady crews. Abatti stated sone workers were
laid off, allegedy, because they had |less seniority. The Abattis workers
provided different seniority systens or no seniority. Wrkers were al so

di scharged for allegedy bad work.



Marshal | Ganz testified that the Abatti canpai gn was
difficult inInperia GCounty.

THE ALLEGED ACCESS

M QATI ONS
Ever since the enactnent of the energency regul ati ons of the
Agricultural Labor Relations Board, Chapter 5 of the regul ations and the
followng nodifications or if known as the "access rul e" have spurned nunerous
lawsuits alleging M QLATIONS of the rule. The Galifornia Suprene Court has
approached the issue in AARB v. Superior Gourt, 46 Cal. 3d 392, 128 Cal. Rotr.

183 (1976) wherein the Gourt decided in- favor of the constitutionality of the
access rul e.

The case at hand invol ves al | egations’ of several violations of the
rule at no basi c physical |ocations under the control of the Respondent
(Empl oyer). These are the "shop" and the "fields". The Charging Party in this
action alleges that union organi zers were deni ed access to farmworkers in
several instances which occurred at the shop and in the fields. The issues and
lawinvolving the clains are distinct, so as to nerit separate discus-ion in
thi s opi ni on.

ACCESS TO THE SHCP

The specific charges relating to the shop will be discussed as
relating to the basic charge all eged as Section 12(a) of the Charging Party's
Third Anended Consol i dated Gonpl ai nt .

HARE

812 (a) On or about Decenber 13, 1975, and on a continual and
daily basis, through and includi ng January 28, 1976, Respondent, by and
through its agents, at Abatti Farns, Inc.'s Inperial Qounty

1/ 8812(a), 12(b), 12(0), 12(g), 12 (j), 12 (k) , 12(1) of the Third
Arended onsol i dat ed Conpl ai nt .
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premses at its shop on MCabe Road near Heber, Galifornia, denied UF. W
organi zers access to the areas of property in which workers congregated during
the one hour period before work.
DSOS QN

The regul ations of the ALRB are clear on the point that:

"Qgani zers nay enter the property of an

enpl oyer for a total period of one hour before
the start of work and one hour after the

conpl etion of work to nmeet and talk wth

enpl oyees in an area in whi ch enpl oyees,
congregate before and after working." Chapter
I X para. 3, ALRB regul ations, (1976).

Respondent clains that allow ng the union organizers to enter the
shop woul d be disruptive of business.? However, this position is not
necessarily in total opposition to allow ng uni on organi zers the access to
wor kers before work has begun. Respondent clains that instructions are given
to work crewat the shop at sone tine during the period of 5:30-6:30 each
norning, this being as the tine respondent clains that the union organi zers
were disrupting work. However, respondent advises that workers are paid for
their work beginning at 6:00. It seens then, in the opinion of this officer,
that the union organi zers would be wthin the confines of the Act if they
appr oached workers for one hour before 6:00 in the norning. Respondent can not
at wll vary the hours of work w thout varying the correspondi ng pay peri od,
sinply to intentionally | frustrate the union organi zers. This is not to be
construed to nean that the respondent is not free to vary his work hours, but
that respondent sinply informhis workers what tinme their work, -and . hence
their pay, begins, and then it is uptothe Lhionto find this out so they can
enabl e thensel ves of the advantage of access to the

2/ Chapter 5, para, e, ALRB regul ations.



workers at the all onabl e one hour prior to work period. This is in accord

wth, the hearing officer's decision in a recent case, Jack Pandol, and Sons,

Inc., 3 ALRB No. 29 (1977) , where the hearing officer wote,
"It is the tine which controls, not the
place." Pandol, supra., hearing officer's
decision, P. 7.
Several other recent decisions of the ALRB support all ow ng access

to conpany controlled areas, Slver Qeek Packing ., 3 ALRB No. 13 (1977);

Mtch Knego, 3 ALRB No. 32 (1977); Merzoi an Bros. Farm Managenent Go., Inc., et

al, 3 ARBN. 62 (1977); Anderson Farns (., 3 ALRB No. 67 (1977); Wiitney

Farns, et al, 3 ALRBNo. 68 (1977) . The weight of the decisions, although on

the facts nost admttedly deal wth access to conpany control | ed | abor canps,
preponderate in favor of allow ng union organi zers access at reasonabl e tines.

As the Board wote in TEX CAL Land Managenent, Inc., 3 ALRB No. 14 (1977) at

page 16,

"...our rule expressly rejects as inappropriate a case-hby-
case approach to this probl emof Uhion contact wth

enpl oyees on the enpl oyer's property. The regul ation
expresses and reflects our finding that as a general
principle the alternative channel s of effective

comuni cation which the NLRB and the Federal courts
evaul ate in each case are not adequate in the context of
agricultural labor; therefore, on-site organizing is
necessary to further the fundamental policy of the set
that agricultural enpl oyees determne, free of coercion,
whet her they wsh or do not wsh to be represented by a
uni on. "

The uni on organi zers nust not construe this as a mandate for total
access at any hour, or allowng the disruption of business, but sinply that
they are all owed access wthin the limts of the set. The enpl oyer is estopped
fromclaimng a disruption of business at any tine a uni on organi zer arrives on

the scene, but once work has
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begun, as defined by the enpl oyer's general policy and pay period, union
organi zers are estopped fromdi srupting work.

Inthis case, it is clear fromthe facts that the workers
congregat ed around the shop before work began, so it follows that the uni on
organi zers be all oned access to those enpl oyees not engaged in work, and that
no work be disrupted, i.e. after 6:00, or whatever tine the enpl oyer has
establ i shed work, and pay for that work, has begun.

Respondent avers that union organi zers shoul d not be permtted
access to the shop during the hours of instruction and neetings. | woul d agree
wth this, so long as the respondent has recognized this as work by
conpensati ng the enpl oyees for their tine spent at such neetings and
instruction. The respondent can not claimthat this is pre-work on one hand
and that business is disrupted on the other.

Respondent nmay not prohibit access, and the union organi zers
nust not disrupt business, in accordance with this opinion and the ALRB
regul ations. As the two are not mnutual |y exclusive, and are conpati bl e.
GONCLUS QN

Therefore, the charges alleged in Section 12(a) of the Third
Anended Gonsol i dated Conpl ai nt which are in violation of Section 1153 (a)
of the Act are hereby upheld in so far as consistent wth the above opi ni on.
GHRE

812(b) On or about Decenber 13, 1975, and on a continual basis,
Respondent by and through its agent, Albert Suder, at Abatti farns, Inc.'s

Inperial CGounty premses, verbally harassed UF. W



organi zer Juan Sal azar, and used profane | anguage regarding the ALR3 so as to.
interfere wth concerted union activities and inti mdate enpl oyees.
DSOS QN

In so far as this charge relates to the denial of access to union
organi zers, the issue is joined in the determnation of the charge in 812 (a)
supra. This neans that union organi zer Juan Sal azar was |egal |y engaged in
organi zational activities protected under the Act, as they are discussed in
reference to allegation 812 (a) supra.

To quote fromRespondent's Post Hearing Brief, p. 15, "The question
here does not revol ve around the right to access as much as it revol ves around
the all eged statenents nade by M. Studer."

The testinony does not prove that the profane | anguage used on the
occasion did indeed interfere wth union activities and/or intimdate
enpl oyees. The only evidence presented on the i ssue was the testinony of Juan
Sl azar, (RT Sal azar, 4/18/ 77 pp. 11-13) which consists of hearsay as to
whet her ot her enpl oyees of Respondent were in fact intimdated.

It is equally unproven that any so-call ed verbal harassnent of M.
Sal azar in fact interfered wth union activities to such an extent as to
viol ate 81153(a) of the Act, as charged.

CONCLUS ON
The charge of 812(b) is dismssed in accordance wth the opinion

above.



812(c) n or about Decenber 13, 1975, Respondent by and through its
agents, Ben Abatti and Albert Studer, caused a UF. W organi zer, Juan Sal azar,
to be put under citizen' s arrest which was denial of access and further
interference wth organi zati onal rights.

D SOUSS QN

This charge is interconnected with 812(b) supra., but its
determnation nust be nade separately.

The testinony, indicates that M. Salazar was arrested by M.
Suder for organi zational activities in behalf of the UF. W, which at the tine
were lawul. M. Salazar was attenpting to tal k to Respondent’'s workers at the
shop on Decenber 15, 1975 at approxinately 5:00 that norning. The decision in
812(a) supra., finds that organizational activities occurring at such tines
prior to work are lawful. Therefore, consistent wth the opinion in 812(a),
M. Salazar was lawful |y engaged in union organizing at the tine of his arrest.
CONCLUS ON

The charge in 812 (c) whichis in violation of 81153 (a) of the Act
is hereby upheld for the reasons stated in the opi ni on above.

FLRTHER GHARCES:

Certain conclusions of laww || be found fol |l ow ng the (di scussion
and di sposition of these charges. The lawrelates to nany of the charges, so

the cases are cited wth general reference to the charges by subject natter.
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812(d) n or about Decenber 15, 1975, and on a conti nual
basi s, Respondent through its agent, R chard Abatti, conducted surveillance
of UF. W organizer, Jose Luna and enpl oyees during a di scussi on about
organi zational activities.
This allegation initially stated a son of one of the

Abattis conducted surveillance of Jose Luna. Later adnendnents

to these allegations stating it was Rchard Abatti, son of Tony jAbatti who
at the tine of alleged incident was sone 14 years ol d. Jose Luna first
descri bed the boy as bei ng bl onde.

There was sone ot her general descriptions wth regard to the
appear ance of the person. There was testinony that the workers knew all the
famly nenbers of the Abattis who worked there, but no one testified exactly
who the person was other than they believed himto be a son of the Abattis.
There is testinony that naybe this coul d be the person. However, there was
other testinony that other people had been there and they weren't sure exactly
who it was.

Later on Rchard Abatti testified he was decidely dark in
conpl exi on and having dark hair. He deni ed being the person being as al | eged
in 812(d). There was sone confusion as to correct identification and on that
basis the 812(d) allegation is denied.

QARG

812 (e) n or about Decenber 15, 1975, and on a continual basis,
Respondent by and through its agent, R chard Abatti, used profane and hostil e
| anguage in reference to and whil e communicating wth a UF. W organi zer, Jose

Luna, so as to interfere wth concerted union activities and i ntimdate

enpl oyees.



CONCLUS ON
For the reasons provided in 812(d) the allegations are denied in
Charge 12(e).
GHRE

812 (f) n or about Decenber 16, 1975, Respondent by and through its
agent, Tony Abatti, at Abatti's shop on MCabe Road did assault UF. W
organi zer, Rosa Lopez, by roughly grabbing her armso as to interfere wth
organi zational activities and intimdate enpl oyees. DO SOKS O\

The union organi zers were lawfully in the shop area, see 812 (a)
supra. M factual determnation of this charge is that the charge is not fully
substantiated by the testinony, and therefore the General Gouncil has not net
its burden of proof onit. Testinmony fromM. House, M. Suder, and M.
Abatti contradicted Ms. Lopez allegations, sufficiently to raise a presunption
that was not overcone by the Charging Party.

GONCLUS QN

The charge in 812(f) is hereby di smssed in accordance with the
above opi ni on.
GHRE

812(g) n or about Decenber 16, 1976, Respondent by and through its
agents, Ben Abatti, Tony Abatti, JimHouse, and others, caused five (5 UF W
organi zers, Arturo Rodriguez, Rcardo Garza, Pablo Carrillo, Rosa Lopez, and

WIlliamKirkland, to be placed under citizen's arrest which was a denial of

access and interference wth organi zational rights.



D SOUSS On

The charge is substantially supported by the findings in $$12 (c),
$12 (a) supra. The union organizers were engaging in lawul practices. Their
organi zational activities were unduly denied and interfered wth.
GONCLUS QN

The charge of 812(g) in violation of 81153 (a) of the Act is
theref ore uphel d i n accordance w th the opi ni on above.
GHRE

812(h) On or about Decenber 20, 1975, and on a continual basis,
Respondent by and through its agent, Johnny Kile, arned guard, conducted

surveillance of UF. W organi zers and enpl oyees (during di scussi ons about

organi zational activities involving the UF. W
D SOUsS AN

There was insufficient testinony presented by the Charging
Paty indicating that any wtness, save one, felt at all intimdated by M.
Kile's presence. The actions of the guard noving through the gate is a
neutral act.
CONCLUS ON

The charge of 812 (1) is dismssed in accordance wth the di smssal
at the hearing, Kkr, 4/26/77.
OPRE

812(i) On or about January 15, 1976, Respondent by and through its
agent Ben Abatti, used profane and hostil e | anguage regarding the access rul e

and the ALRBto UF. W organi zer Pablo Carrillo so as to deny access, interfere

W th organi zational activities, and intimdate enpl oyees.



DSOS QN

The use of profane |anguage is not at all uncommon anong wor kers,
and there is no testinony that any workers actual |y said or understood what was
allegedly said. Mst of the workers peak Spani sh and only partial, if any,
English. Therefore, because of the |anguage barrier, and | ack of testinony, it
woul d be specul ation to find that enpl oyees were inti mdated, access was deni ed
and organi zational activities were interfered wth. See the opi nion under
charge 812(b) supra.
GONCLUSI ON

In accordance with the opinion above, charge 12 (i) is hereby
di sm ssed.
OPRE

812 (j) n or about January 24, 1976, Respondent by and through its
agents, Al bert Suder, Ben Abatti and Agnes Poloni, at Abatti Farns, Inc.'s
Inperial Gounty premses, denied UF. W organi zers access to the property
during a one hour period during the working day.
D SOBS O\

The Charging Party has all eged that Respondent "exposed its virul ent
attitude against the UF. W and ALRB' by the manner in which it deni ed access

to the organizers in the field. General ounsel's Post-Hearing Brief, p. 33.

| find that there is insubstantial evidence to support these allegations. It
appears fromthe testinony that Respondent asked organi zers to | eave a field
only when it was apparent that work was being di srupted and property (crops)

wer e bei ng damaged through the negl ect of the organi zers.
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The record indicates that access to the workers in line wth Chapter
5, paragraph (b) of the ALRB regul ations, allow ng "lunch tine" access or its
counter part if no established lunch tine exisits, was not violated. Access to
a field was only deni ed when work was disrupted or crops were carel essly
danaged. Nb general policy of denying access until such disruption or danage
occurred was proven by the Charging Party.
GONCLUS QN

The charge of 812(j) is therefore di smssed in accordance with the
opi ni on above.
CHARGE:

812 (k) n or about January 24, 1976, Respondent, by and through its
agent, Ben Abatti, at Abatti Farns, Inc. premses in Inperia Gounty, used
prof ane | anguage, directed towards UF. W organi zer Arturo Rodriguez so as to
interfere wth concerted union activities and intimdate enpl oyees. It is
doubtful that such strong sentinents as union affiliation could be nore than
insubstantially intimdated only by the Respondent asking the organi zers to
leave in admttedly foul but not uncommon | anguage anong workers. There is no
direct evidence that a substantial nunber of workers indeed w tnessed such
incidents, and retained nore than passing notice at what happened, nuch | ess
than being intimdated by what alleged y occurred.
CONCLUS ON

The charge in 812 (k) is hereby dismssed as substantial ly

unproven, in accordance wth the opi ni on above.
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OARE
812(1) n or about January 24, 1976, Respondent by and through its

agents, Ben Abatti and Al bert Suder, caused a UF. W organi zer Arturo
Rodriguez, to be put under citizen's arrest which was a denial of access to

UF. W organizers and further interference wth organi zational rights.

D SO AN

This charge is substantially simlar to that of $12 (j), and the
opinion thereunder is reiterated for this charge. The testinony of Janes
House, RT House, 4/28/77, at pages 31-34 is uncontradicted by the testinony of
M. Rodriguez, RT Rodriguez, 3/28/77. M. House testified that M. Rodriguez
and his co-organi zers di sturbed and destroyed heads of |ettuce, RI, House, P.
32, 33 which woul d constitute conduct by the organi zers whi ch woul d viol ate
Respondent ' s denial of access to the fields. The question of the propriety of
an arrest is not properly before this hearing, so the part of the charge
referring to the arrest shoul d be stricken.

GONCLUS QN

As the testinony concerning the denial of access to the fields
as aresult of the destruction of property is justified in accordance wth
Chapter 5, para. e of the ALRB regul ati ons (regardi ng destruction of
property), and is uncontroverted by the Charging Party's testinony, the
charge is hereby di smssed.

OPRE

812(m) n or about January 14, 1976 Respondent by and through its

agent, Jose Ros, interrogated an enpl oyee, Herlinda Avitua, concerning

whet her or not she signed a UF. W authori zati on



card, so as tointerfere wth concerted union activities and inti mdate

enpl oyees.

DSOS O\

The testinony indicates that Ms. Avitua was interrogated by M.
Ros and was intimdated by his questioning. This is based on direct
testinony, deneanor of wtnesses and the ability of Ms. Avitua to testify.
The interrogation of enployees regarding their wunion synpathies and
activities constitutes unlawful interference wth protected activities,

NLRB v. Berggren & Sons, Inc., 406 F.2d 239, 70 LRRM 2338 (8th A r. 1969),

approving rules set out in Sruksress Gonstruction (., 165 NLRB No. 102,

65 LRRM 1385 (1969). Uhder the National Labor Relations Act, where no
union has fornally requested recognition, interrogation can serve no

legitinate purpose. Lhion News (., 112 NNRB NO 57, 36 LRRM 1045 (1955).

If a union has fornally requested recognition, interrogations are unlaw ul
unl ess taken by secret ballot wth stated assurance against reprisals for
express purpose of determng the validity of a union's claimto maority
status. Under the ALRA requests of. recognition on the basis of alleged
najority status are not permtted, since exclusive collective bargaining
rights are only available to unions certified by the ARA as the
representative of a ngjority of the enployees after a fair, secret ball ot
el ection. Hence, under no circunstances is interrogation permssibl e under
the ALRA General Qounsel's Post-Hearing Brief, pp. 41-42.

QONCLUS ON

The charge, 812(n) is hereby uphel d in accordance with the

provi sions of 81153(a) of the Act and the above opi ni on.



812(n) n or about January 14, 1976, Respondent by and
through its agent, Jose Ros, after an enpl oyee signed a UF. W

authori zation card, told said enpl oyee that she shoul d not have signed an
authorization card so as to interfere with concerted union activities and
i ntimdate enpl oyees.

DSOS QN

This charge is directly related to the above charge, 812 (n). M.
Avitua is the enpl oyee referred to in this charge and the interference wth
concerted union activities and intimdation is inseparabl e fromthe incident
upon whi ch charge 812(n) is based.

GONCLUS QN

For the reasons stated in the opi nion above, and consistent wth
the opinion in 812(n) supra., charge 812(n) is hereby granted and Respondent is
found in violation of 81153(a) of the Act.
CHARGE:

812 (0) n or about January 14, 1976, Respondent by and through its
agent, Jose Ros, told an enpl oyee, Herlinda Avitua, to take off and stop
displaying a UF. W button, so as to interfere wth concerted union activities
and intimdate enpl oyees.

DSOS QN

It was not cearly substanitated that the UF. W button referred to
in the charge was actual ly worn by Ms. Avitua. This charge is related to
charges 812(nm) and 812(n) supra., and the findings thereunder are rel evant.
However, as it is essential that the fact that the button was worn be
establ i shed, the lack of such proof is determnative of this particul ar

char ge.
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CONCLUSI ON
Gonsi stent with the above opi nion, charge 12(0) is hereby

di sm ssed.
OPARE

812(p) n or about January 14, 1976, and on a continual basis,
Respondent by and through its agent, Jose R os, spoke of Jesus Sol ano by nane
and said he was crazy and brai nwashed, referring to his organizati onal
activities on behal f of the UF. W, so as to interfere wth concerted uni on
activities and inti mdate enpl oyees.
D SO QN

There was insufficient show ng by the Charging Party that the
reference to M. Solano as crazy and brai nwashed was any nore than a nere
opinion on the part of M. Ros. Again, thereis only an allegation that
enpl oyees were intimdated by this, and a substantial |ack of testinony and
evidence to sustain the Charging Party's burden of proof on this charge.
CONCLUS QN

The charge, 812(p) is hereby dismssed in accordance with the
above opi ni on.
OPRE

812(q) n or about January 14, 1976, and on a continual basis,
Respondent by and through its agent, Jose Ros, referred to Jesus Sol ano by
nane as the Chavista | eader, thereby threatening enpl oyees wth retaliation

since the conpany was aware of who. the UF. W supporters were so as to

interfere wth concerted union activities and inti mdate enpl oyees.
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D SOBS OGN

The conplainant, M. Solano, did not testify as to the all eged
cooments of M. R os, because he did not hear them Qher enployees, such as
Adelina Mrena testified that she never heard Jose Ros state that Jesus Sol ano
was crazy or brainwashed (RT. 5/10/77, pp. 6-7). There were no ot her
W tnesses presented who testified that they actually heard M. R os nake the
all eged cooments. There was al so a paucity of evidence whi ch woul d prove t hat
it was interfering wth concerted union activities and inti mdation of
enpl oyees to refer to M. Solano as "the Chavista leader." This conclusion is
particularly supported by the fact that many enpl oyees had pro UF. W
sentinents, so there is no reason why a Chavi sta woul d be necessarily
intimdating. Charge 812 (q) is di smssed.

CHARGE:

812 (r) n or about January 24, 1976, and on a continual basi s,
Respondent fay and through its agent, Jose R os, interrogated enpl oyees
concerning their vote in the upcomng representation el ection. Jose Ros told
at | east one enpl oyee, Herlinda Avitua, to vote for the Teansters. He added
that a vote for the Teansters was a vote for the conpany, so as to | end
assi stance and support to the Teansters union.
DSOS QN

Wiile it nay be unlawful to interrogate enpl oyees as to uni on
affiliation, (see discussion 812(nm supra.), there is insufficient showng to
support the allegation that the all eged cooment was actual |y nade to M.
Avitua. There were no wtnesses presented testifying to the incident, and M.
R os deni ed giving such support to the Teansters. The testinony al so showed

that there was no
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favoritismtoward any union by the conpany at any of the pertinent tines. This
charge is then unsupported and i nsufficiently proven or danagi ng.
GONCLUS QN

The charge 812(r) is hereby di smssed i n accordance wth the above
opi ni on.
CHARGE:

812 (s) n or about January 28, 1976, the day of the
representati onal el ection, Respondent by and through its agent, Jose R os,
told an enpl oyee, Herlinda Avitua, to vote for the Teansters, so as to | end
assi stance and support to the Teanster union.

DSOS QN

This charge is interconnected wth charge 812(r), The reasons
for disposition of this charge is a reiteration of the discussion under
charge 812(r).
CONCLUS QN

The charge 812 (s) is hereby dismssed for the reasons stated in
the di scussion of charge 812(r) and above.
CHARGE:

812(t) n or about January 28, 1976, the day of the representation
el ection, Respondent by and through its agent Jose H os, accepted buttons from
a Teanster organi zer and put the buttons on his person, in the presence of
Abatti enpl oyees, so as to | end assistance and support to the Teansters union.
DSOS QN

There was no testinony preferred in support of this allegation

whi ch woul d be sufficient to prove that M. Ros in fact
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wore such buttons and thereby gave assistance to the Teansters union, |ore
inportantly, it was never proven by the Charging Party that, even if true, that
M. Ros show ng support for the Teansters woul d gi ve assi stance to the
Teansters. @ ven the circunstances at which the Charging Party's w t nesses
allege as to the Respondent's anti-union bias support for a particul ar union
coul d easily have the opposite effect of solidifying enpl oyee sentinent agai nst
the Respondent and any party that Respondent supported. However, this is all
specul ation as Charging Party did not prove this theory one way or anot her.
CONCLUS QN

For the above stated reasons, charge 812 (t) is hereby
di sm ssed.

CHARGE:

812(u) n or about January 30, 1976, Respondent by and through
its agent, Jose Ros, stated the UF. W won because the el ection was
crooked, so as to interfer wth concerted union activities and i nti mdate
enpl oyees.

DSOS QN

The charge was dismssed at the hearing, (RT., 4/26/77, p. 11), and
| include ny cooments fromthe transcript.

The statenent did arise after the elction when Ms. Avitua vas riding
wth M. Ros. The question was: Wat did she say? She said the el ecti on was
crooked. General Qounsel's office asked her to be nore specific, and she said,
"Wl 1, not truthful,"” and the question was then asked by General (ounsel: Wat
does that nean to you? In ny notes there was substantial period of questioning

and di sorgani zation that she could not really understand what it neant.
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The basis that she did not have a clear understanding of what it neant, she nmay
not have been able to, but she wasn't able to testify toit. Secondy, since
it took place after the election | amgoing to dismss 812(u). (RT., 4/26/77,
p. 11, lines 8-19.)
GONCLUSI QN

The charge 812(u) is dismssed in accordance wth the decision
at the hearing.
CHARGE

812(v) n or about January 30, 1976, Jose R os refused to provide
transportation to work for Hena Sol ano because she and her husband Jesus
Sol ano, had participated in UF. W activities, and renarked that Chavez shoul d
buy thema car, so as to interfere wth concerted union activities and
i ntimdate enpl oyees.
DSOS QN

Ms. Avitua testified that on two occasions M. R os provided a ride
for M. Avitua and Ms. Solano in the norning. O the occasi on conpl ai ned of,
M. Solano was not in front of Ms. Avitua's house, or outside, where she was
nornal |y picked up, so M. Ros did not refuse a ride to Ms. Sol ano, but that
M. Solano sinply was not available for the ride.

CONCLUS ON

For the above stated reasons, charge 812(v) is hereby di smssed.

812(wW n or about January 31, 1976, and on a continual basis,
Respondent by and through its agent, Jose R os, discharged and refused to
rehire Herlinda Avitua, Ascencion Qutierrez, Alejandra Qutierrez, Joe

Qutierrez, Hena Sol ano and Jesus Sol ano,
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and has failed and refused to reinstate then to their former or substantially
equi val ent conditions of enpl oynent, so to interfere wth concerted uni on
activities and inti mdate enpl oyees.

D SOUSS QN

The charge as it relates to the Qutierrez was dismssed at the
hearing, (RT. 4/26/77, p. 9), and | include ny comments on the sane issue, but
regarding a different individual; "I feel very strongly about this, that if any
I ndi vi dual uses the resources of the Sate to bring charges agai nst anot her
individual, by bringing that he nmakes the decision that, first of all, heis
going to appear and testify, and, secondly, that he is going to hol d hinsel f
out to be cross-examned in the manner which is appropriate to get the truth.
S nce we use an adversary system we can't prescribe or limt the type of
cross-examantion unl ess it becones harassnent or interference." (RT.

4/ 26/ 77, p. 8, lines 3-11.)

As to the Solano's, there is testinony fromH ena and Jesus Sol ano
inwhich they state that they were seasonal enpl oyees, and that they were | aid-
off, not discharged. Qhers were laid-off at the same tine, nany of whom had
not engaged in union activity. Neither of the Sol ano' s asked for re-
enpl oynent, which would be a pre-requisite to a valid finding that the
Respondent intentionally refused to re-hire them
CONCLUS QN
In accordance with the above opi nion, charge 812(w) is hereby di sm ssed.
CHARGE:

812(x) On or about January 17, 1976, and on a repeated and

continual basis, Respondent by and through its agent, Charlie H gueroa.



F gueroa, told enployees that if the UF. W won the el ection
enpl oynent conditions woul d deteriorate.
DSOS QN

The testinony indicates that the phrase M. F gueroa used, ¥ although
crude, is susceptible to nyriad interpretati ons. The expression i s anal ogous to
a personal opinion as to the state of the union, not that conditions woul d
necessarily deteriorate. It is not an unfair |abor practice to voi ce an
opi nion regardi ng the speakers observation on the workings of the union. This

charge is very weak and nearly spuri ous.

GONCLUSI ON

In accordance w th the above opinion, charge 812(x) is hereby

di sm ssed.
CHARCE

812(y) n or about January 17, 1976, Respondent by and through its
agent Charlie FHgueroa said to UF. W commttee nenber, Abelino Qtega, that
organi zing for the UF. W was anal ogous to letting a bird in the hand go in
order to catch nore in the air which was intended to be and received as a
threat of retaliation if said enpl oyee conti nued to engage in organizati onal
activities on behal f of the UF W
D SOBS O\

This charge is very simlar to charge 812 (x) in that here an
allegorical saying is alleged to be a threat. Such an allegation can not be
fully substantiated as an unfair |abor practice, and to do so woul d pl ace
allegory and the interpretation of it by the hearer on the sane pl ane as
actions such as denial of

3/ "if (havez's union gets in, everything is going to get fucked
up" (RT. Qtega, P. 8)
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access, etc. This does not constitute a threat, which vitiates the
char ge.
GONCLUS QN
I n accordance wth the above opi nion, charge 812 (x) is hereby

di sm ssed.
GHRE

812(z) n or about January 24, 1976, Respondent by and through its
agent, Charlie Hgueroa, discharged and refused co re-hire Abelino Qtega, and
has failed and refused to reinstate himto his forner or substantially
equi val ent conditions of enpl oynent, so as to interfere wth concerted uni on
activities and inti mdate enpl oyees.
D SOBS QN

M. Fgueroa's testinony in RT. 5/12/77, is that M. Otega was
hired as a tenporary irrigator. There was indicated sufficient reasons to
believe that M. Qtega was | ai d-off because work was slack, and that M.
Qtega s work had been |l ess than satisfactory, (RT. Hgueroa ,b 5/ 12/77, p.
16). It is reasonably clear fromthe testinony of wtnesses, that M. Qtega
was not laid-off for union activity, but nerely because of his unsatisfactory
per f or rance on the job.
GONCLUS QN

The charge 812 (z) is hereby dismssed in accordance wth the above
opi ni on.
GHRE

812(aa) On or about January 21, 1976, Respondent by and through its

agent, FHdel Qiroz, at Abatti Farns, Inc.'s Inperial Zounty premses

threatened an enpl oyee, Rafael Ayon, by stating that
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if the UF.W won the representation election, the Abattis would return to
Italy, inplying that there would be no work, so as to interfere wth concerted
union activities and intimdate enpl oyees.

There is a conpl ete paucity of testinony which coul d substantiate
this charge. It is unclear fromthe testinony who in fact said the al |l eged
remark, nmuch less than proving it to be a threat. This charge therefore, has
no basis as an unfair |abor practice.

CONCLUSI ON

Change 812(aa) is hereby dismssed for the above stated reasons.

812(bb) n or about January 21, 1976, and on a continual basis,
Respondent by and through its agent, Agnes Poloni, in its business office
stated to and threatened an enpl oyee, Rafael Ayon, that if Chavez won the
el ection, the Abattis would plant alfalfa, rather than | abor intensive crops,
so as tointerfere wth concerted union activities and intimdate enpl oyees.
DSOS QN

This charge is not supported by M. Ayon's testinony that he felt
threatened/ but only that he heard the conment. This comment anounts to no
nore than a prediction, at best, rather than a threat. Such predictions are
permssible and are not unfair |abor practices. There was no proof preferred
by the Charging Party which woul d substantiate this cooment as a threat, or any

nore than a specul ative prediction on behal f of Ms. Poloni.
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QONCLUS QN

Charge 812(bb) is hereby di smssed accordance w th the above

deci si on.
GHRE

812 (cc) n or about January 31, 1976, and on a continual basis,
Respondent by and through its agent, F del Quiroz, discharged and refused to
re-hire Rafael Avon, and has failed and refused to reinstate himto his forner
or substantially equival ent conditions of enploynent, so to interfere wth
concerted union activities and i nti mdate enpl oyees.
DSOS QN

M. Ayon testified that he had refused to be a nenber of UF W
organi zing coomttee and had never acted in behalf of the union, so far as
organizing. He didtestify that M. Qiiroz had conpl ai ned to hi mabout the
quality of his (Ayon's) work and that M. Quiiroz had di scharged M. Ayon
because of his poor work. M. Ayon was the only one that was laid-off by M.
Qiiroz, and there was no substantial proof that the |ayoff was for any ot her
reason than unsati sfactory work.

GONCLUS ON

For the reasons stated above, charge 812 (cc) is hereby di sm ssed.

812(dd) n or about January 15, 1976, Respondent by and through its
agent, Eddie. Sanchez, while at the Abatti Farns, Inc.'s premses of the shop
near Heber, told enpl oyee Raul Jinenez to take off the UF. W button he was
wearing so as to interfere wth concerted union activities and inti mdate

enpl oyees.
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D SOSS QN
This charge was dismssed at the hearing. (RT. 4/26/77, pp. 11-
12). The follow ng is an excerpt fromthe transcript of the hearing officer's

comment s:

Soecifically, the statenent itself, M. Sanchez did not interfere as
such with his earing the button. He was rel aying general infornation about the
attitude that he felt the Abattis shared wth regard to themwearing a UF. W
button, but there was no evidence in reading M. Jimnez testinony and that
intimdated or coerced Jimnez fromeither discussing the matter wth Sanchez,
wearing his button, or in any way interfering wth hi" activities except in the
shop where the bosses, as he called them were present. (RT. 4/26/77, p. 12,
lines 5-13).

GONCLUS QN

Charge 812(dd) is hereby di smssed for the above reasons.

812 (ee) n or about January 20, 1976, and on a continual basis,
Respondent by and through its agent, Eddie Sanchez, tol d enpl oyees that the
conpany did not want a uni on because it woul d cause probl ens and woul d pl ant
alfalfa instead of asparagus if the UF. W won the representation el ection
which woul d result in fewer jobs, so as to interfere with concerted uni on
activities and inti mdate enpl oyees.
DSOS QN

This is another charge which proffered statenents of Respondent are

asserted to be a promse, rather than a prediction. The testinony i s such that
M. Sanchez was working statenents which were predictions, which is not

unl awful . Buddi es Super nar ket s,
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Inc., 192 NLRB 1004 (1971), 78 LRRM 1236; Jefferson Sores, Inc., 201 ALRB 672

(1973), 82 LRRV1316; D H Baldwn (., 207 NLRB 25 (1973), 84 LRRM1602; L.

Tweel Inporting Go., 219 NLRB No. 130 (1975 90 LRRM 10" 16 See di scussi on under

charge 812 (aa).
GONCLUS QN

For the above reasons, the charge 812 (ee) is hereby
di sm ssed.
GHRE

812(ff) n or about January 20, 1976, Respondent by and through its
agent, Eddie Sanchez, told an enpl oyee that Ben Abatti al ready knew who the
UF. W supporters were anong the irrigators and that Ben had told Charlie
Figueroa, the irrigation forenan, to fire the Chavistas so as to interfere wth
concerted union activities and i nti mdate enpl oyees.
DSOS QN

The testinony at the hearing which attenpted to substantiate this
charge was based on hearsay or multipl e hearsay and thus can not be given
weight as to proof. There was no proof as to the identity of the enpl oyee, so
this enpl oyee woul d testify as to what he heard.
GONCLUS QN

As the burden of proof was not surnounted by the Charging Party,

this charge 812(ff), is hereby di smssed.
GHRE

812(gg) On or about January 21, 1976, and on a continual basi s,
Respondent by and through its agent, Eddie Sanchez, discharged and refused to
re-hire Mguel Lopez Chavez, Hector Faust, and Raul Jimnez, and has failed and

refused to reinstate themto their



forner or substantially equival ent conditions of enploynent, so as to interfere
wth concerted union activities and i nti mdate enpl oyees.
DSOS QN

The charge against M. Faust was dismssed at the hearing, because
of his failure to appear. (RT. 4/26/77, p. 8. Fomthe testinony, as to M.
Jimnez and M. (havez, it appears that Eddi e Sanchez had a heal thy respect for
both Raul Jimnez and Mguel Lopez Chavez. He liked Haul's hunor and felt free
to discuss things wth him He thought very highly of their work and told them
so. He got thema bonus whi ch had never been given to their renporary crew be-
fore because of their good work. The charge was not substantiated, as there
are indications that they were laid-off as a result of a slack in the work,
rather than for their union activity, which was very limted.
OPRE

812(hh) n or about January 14, 1976, Respondent through its agent,
Pal acio, told | ettuce enpl oyee Rodol fo Lopez that Ben Abatti had given orders
to lay off Chavistas, so as to interfere wth concerted union activities and
I nti mdate enpl oyees.
DSOS QN

This charge was dismssed at the hearing, (RT. 4/26/77, ?. 13).
The followng is an excerpt fromthe hearing officer's conments.

"In regards to 812(hh), this was M. Rodolfo Lopez, as | recall,
and in the deposition - and | have to re-read the deposition to refresh ny
nenory - but in that one General (ounsel said that this particul ar individual

was put on to testify to the general attitude
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of the Abattis, and | don't recall the exact |anguage that's in the
deposition, but to showtwo things: Qe is howthe enpl oyees felt and the
general attitude of the workers at Abatti. There was quite an extensive
discussion with regard to the hearsay, chat the General (ounsel repeated the
purpose of this person's testinony was not for any specific charge but to go to
the overall charge. | asked directly that question, and it was re-affirned.

That individual's testinony, as | recall, was not all that
strong. | don't think it is adverse to the case and, therefore, |
wll dismss 812(hh)." RT. 4/26/77, p. 13, lines 8-23.
CONCLUS QN

For the reasons stated above, charge 812(hh) was dismssed at the
heari ng.
OPRE

812(ii) n or about January 24, 1976, and on a continual basis,
Respondent by and through its agent, Al bert Suder, discharged and refused to
re-hire Isidora Andrade Prieto, and has failed and refused to reinstate himto
his forner or substantially equival ent conditions of enpl oynent, so as to
interfere wth concerted union activities and inti mdate enpl oyees.
D SOUSS QN

M. Prieto, according to the testinony of M. Studer, (RT. Studer
5/19/77), was hired to drive a tractor and do general discing or subsoiling.
M. Prieto did about one-half of his work at |ight, which consisted of discing,
and other jobs with the tractor. M. Prieto, is also partially deaf, and the
known by the ni cknane, "Sordo".’* M. Suder testified on p. 35 that M.
Prieto had a tendency of falling asleep on the tractor, and that on occasion,

/4 "Sordo" neans deaf .



M. Studer had actual |y perceived M. Prieto dozing off and asleep. He had al so
seen M. Prieto weaving his tractor through the fields, (p. 35 M. Suder had
spoken to M. Prieto about this on several occasions, and M. Prieto said he
was sorry but he just dozed off. (p.36). M. Studer testified al so that
falling asl eep was dangerous to other workers who mght be in the field, (p.
34), and that M. Prieto didn't do enough work, (p. 36). M. Suder stated -
hat while M. Prieto would work naybe 7 or 3 hours, he would out down 10 or 11
hours on his tine card. M. Studer could tell how nuch work M. Prieto had
done by asking the daytine drivers, who woul d know how nuch was |eft after M.
Prieto's night shift, and by the neasuring device on a tractor, which woul d
show how nuch fuel was consuned. Al of this was pointed out to M. Prieto by
M. Suder. This testinony was verified by conparison wth the testinony of

M. Jose Garcia, (RT. Garcia, 5/9/77), a co-enpl oyee of M. Prieto.

There were valid busi ness reasons for laying off M. Prieto as
indicated by the testinony, especially, that of M. Garcia, the co-worker.
GONCLUS QN

For the reasons stated above, charge 812 (ii) is hereby
di sm ssed.

GHRE

812(jj) n or about January 20, 1976, Respondent by and through its
agent, Ranon nzal ez, threatened enpl oyees at various tines by saying that if
the UF. W won the el ection the conpany woul d sell its asparagus and packi ng

shed and plant alfalfa, so as to interfere with concerted union activities and

i ntimdate enpl oyees.
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DSOS QN

This is another charge involving a threat v. a prediction. The
disposition of this charge is directly related to the di scussion under charges,
8§12 (aa), 812 (bb) and 812 (ee), supra.
GONCLUS QN

For the reasons stated above and in the discussion to charges,
812(aa), 812(bb), 812(ee), supra., charge 812(jj) is hereby dism ssed.
GHRE

812(kk) n or about January 20, 1976, Respondent by and through its
agent Ranond onzal es, interrogated Reynal do Berunen and ot her workers
concer ni ng whi ch shovel er nmai ntai ned the organizing list used by UF W
coomttee nenbers, so as to interfere with concerted union activities and
i ntimdated enpl oyees.
DSOS QN

There is no such individual as Reynal do Berunen in this action, so
the inference is that it is either Reynal do Bernea or Ranon Ber unen.
Regardl ess of which individual the charge refers to, neither person testified
about any interrogatories. (ne testified that he had the list; the other one
testified that he was the one who told M. Ginzal ez that he had the list. The
General ounsel did not clear up this charge in the post-hearing brief, and the
charge renai ns confused. As there was no direct testinony or evidence which
woul d surnount the burden of proof on this charge, it seens that only a list
was nade known to M. onzal ez, and that at nost, M. Gonzal ez replied, who has

the list?, but this is specul ation.
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CONCLUS ON

As aresult of the confusion and unsubstantiation of this
charge, charge 812(kk) is hereby di smssed.
OARE

812(11) n or about January 20, 1976, and on a continual basis,
Respondent by and through its agent Ranon Gonzal ez interrogated Agustine
Rodri guez concerni ng whether he had, in his possession, a UF. W buttons, so as
tointerfere wth concerted union activities and inti mdate enpl oyees.
DSOS QN

The testinony of M. Rodriguez, (RT. Rodriguez, 4/14/77),
indicated that M. nzal ez asked himif he had a button. M. Rodriguez
replied that he said, "yes, | have a button,” but also testified that he never
wore a UP.W. button, but kept it in his pocket, because he had a fear that he
woul d be fired if he wore it. The testinony was never clear as to whether M.
Rodriguez was afraid to wear his button because of anything M. Gonzal ez had
done or said, or for sone other reason. S mlarly to other charges of
intimdation, the Charging Party never surnounted its burden of proof to show
to a reasonabl e certainty that it was Respondent's actions as alleged in the
charge which intimdated M. Rodriguez. Even taking the testinony of M.
Rodriguez as to his state of mnd in the position nost favorable to the

Charging Party, is not enough to surnount the burden of proof.

CQONCLUS| ON
For the reasons in the above opinion, charge 812(11) is hereby

di sm ssed.
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812(mm) n or about January 20, 1976, and on a continual basi s,
Respondent by and through its agent, Ranon Gonzal ez, told Francisco Qtiz that
Ranon Berunen was not authorized to nmake a list of the enpl oyees, and that he
coul d be sued for so doing, so as to interfere wth concerted union activities
and inti mdate enpl oyees di scussion. The testinony on this charge i s conf used,
but it seens that based upon the testinony and on the charge that M. Gonzal ez
nade a statement to M. Qtiz that athird party, M. Berunen could be sued if
he nade a list. This is obviously not a direct threat to M. Berunen, and
there was no testinony that this statenent was communi cated to M. Berunen.
Secondarily, even though M. (onzal ez is an agent of Respondent, he woul d have
no authority to institute legal action in behalf of Respondent. This statenent
then is anal ogous to those charged in 812(aa, 812(bb) and 812 (ee) in that it
is nore of a prediction than a threat.

CONCLUSI ON

For the reasons stated above, and in charges 812(aa), 812 (bb), 812
(ee) supra, re: predictionv. threat, charge 812(mm) is hereby di smssed.
CHARGE:

812(nn) n or about January 20, 1976, Respondent by and through its
agent Ranon (onzal ez, threateneed Reynal do Berunen speaki ng di sparagi ngly about
Gesar (havez and the UF. W and the "benefits" that would be lost if the UF W
won the el ection, so as to interfere wth concerted union activities and

i ntimdate enpl oyees.



DSOS QN

It is unclear to whomthis charge rel ates, (see discussion, charge
812(kk) supra.), but there was no testinony regarding any overt threat to
either M. Berunen or M. Bernea. Likew se there was no proof as to the state
of mnd of M. Berunen or M. Bernea which coul d substantiate their perception
of athreat. M. Berunen testified, (RT. 4/18/77), that M. Gnzalez old him
that the UF. W wasn't very good and they were better off independent. A so,
that M. Chavez wasn't very conpetent, and that the | ost benefits woul d be that
the union didn't allowany drinking. Even granting that this mght not be the
| oss of benefit referred to in the charge, there weren't any other benefits
fromthe enpl oyer at that tine, which could have been | ost.
CONCLUS ON

For the reasons stated above, charge 812(nn) is hereby
di sm ssed.
CHARGE:

812(00) n or about January 20, 1976, and on a continual basis,
Respondent by and through its agent, Ranon onzal ez, separated Ranon
Berunen fromthe crewto di scourage or prevent further concerted activities
by said enpl oyee, so as to interfere wth concerted union activities and
I nti mdate enpl oyees.
D SO QN

It is apparent fromthe testinony of M. Berunen on cross-
examnation, that M. Berunmen had worked around M. Ben Abatti's house wth a
fell ow enpl oyee. M. Enrique Hernandez, on four or five occasions in January
of 1976. This was no different fromthe tines when M. Berunen had gone to M.

AMbatti's house to do work in the
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past. There was no proof to indicate that M. Berunen was sent over to M.
Abatti's house unusually. It was past practice to send hi mto do such work,
prior to UF. W activities at the Abatti's.

There was al so no testinony presented to verify that any enpl oyee,
including M. Berunen was intimdated by his transfer to M. Abatti's house for
the short peri od.

QONCLUS ON

For the above reasons, charge 812(00) is hereby di smssed.

812(pp) On or about January 20, 1976, and on a continual basi s,
Respondent by and through its agent, Mwnuel Lopez, "H Bobo", told Franci sco
Qtiz that if the UF. W won the el ection, workers, such as he, who supported
Chavez woul d be laid-off, and that he, Francisco Qtiz, wll have a need to
kill the pig he was raising at hone, so as to interfere wth concerted uni on
activities and inti mdate enpl oyees.

D SOSS QN

M. Lopez, "H Bobo" is the son-in-law of M. (onzal ez, and as such
was often seen wth M. Gonzalez riding in his pick-up. About one year before
the incidents all eged as charges, H Bobo, visited M. Gonzal ez at the hospital
on various occasi ons when M. Gonzalez was ill, and B Bobo would carry M.
Gonzal ez instructions out to the fields. Apparently, it seened that because of
this, B Bobo was a sub-foreman for Respondent, when in fact he was not.
According to M. Beruren in his testinony, (RT. 4/19/77) in response to direct
examnation fromGneral (ounsel, that H Bobo never conplai ned to hi mabout
the quality of his work because he had no right to conpl ain since he was j ust

anot her wor ker .
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H Bobo's alleged statenent would then not be attributable to
Respondent, as H Bob held no official capacity wth Respondent. This is
di sposi tive of the charge.

CONCLUS ON

For the above reason, charge 812 (pp) is hereby di smssed.

GARE

812(qq) O or about January 26, 1976, and on a continual basis,
Respondent by and through its agent, Mwnuel Lopez, told Andres Montoya that he
would be laid-off if he wore a UFR W button, so as to interfere wth concerted

union activities and intimdate enpl oyees.

D SOS O\
As Manuel Lopez, "H Bobo", was not acting in an official capacity

for Respondent, (see discussion charge 812 (pp) supra.) any renark nade by him
Is not attributable to the Respondent.
QONCLUS ON

For the reasons stated above, and in the di scussion to charge
812(pp), charge 812(qgq) is hereby di smssed.
OARE

8812(rr) On or about January 23, 1976, and on a continual basis,

Respondent by and through its agent, Ranon (Gonzal es, di scharged and refused to
re-hire Ranon Berunen and Lorenzo Martinez Chavarria, and has failed and
refused to reinstate themto their forner or substantially equival ent
conditions or enployment, so to interfere wth concerted union activities and
I nti mdate enpl oyees.
DSOS O\

The testinony of both M. Berunen (RT. 4/19/77) and M.
Ghavarria (RT. 4/13/77) indicated that neither man had been invol ved in

nmuch uni on activity.
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M. Berunen testified that M. Gnzalez laid himoff because there
wasn't any nore work. Wen M. Berunen asked M. Gonzal ez about returning the
tools in his car after the lay off, M. Gonzalez told himnot to return the
tool s because when he cane back to work, he could bring themwth him M.
Beruemrm worked one full day, four days after the | ayoff, but |ater when he cane
back for work, there was no work, because of the seasonal nature of the work.

As to M. Chavarria, he testified (RT. 4/13/77), that he had worked
very little as a shoveler. He had little connection wth the UF. W, but he
never hel ped to organi ze workers. Additional ly, beside |ack of work, M.
Chavarria testified on cross-examnation that he was laid off because he was
frequently absent, and got drunk on the job. A so, M. Chavarria never asked
Respondent's for work after the | ayoff.

These two individuals were |aid-off because of the
seasonal nature of the work, because of poor perfornance in the case of M.
Chavarria and for lack of proof as to the connection between union activity and
job lay off.

GONCLUS QN

For the above reason, charge 812(rr) is hereby di smssed.

812 (ss) n or about January 29, 1976, and on a continual basis,
Respondent by and through its agent, Ranon Gonzal ez, di scharged and refused to
rehi re Reynal do Berunen, Agustine Rodriguez, Andres Montoya and Francisco Qtiz
and has failed and refused to reinstate themto their forner or substantially

equi val ent conditions of enploynent, so to interfere wth concerted uni on



union activities and intimdate enpl oyees.
DSOS QN

It appears fromthe testinony that all of the parties in the charge
were discharged or laid-off at the sane tine as other workers because of the
seasonal nature of the work.

M. Bernea (si.c. Berunen in the charge), testified

(RT. 4/13/77) that he was laid-off for lack of work. He testified he was out
of the area to ook for work, and was enployed in Qoachella in April, My,
June and early July of 1976.

M. Rodriguez testified, (RT. 4/14/77), that he was enpl oyed by
Respondent for only two weeks before he was laid-off, and his only uni on
activity was to sign an authorization card.

M. Mntoya testified, (RT. 4/12/77), that he had worked for
Respondent, quit work, and then was re-enpl oyed. He apparently never had any
particular union activity, and was laid-off seasonally on nore than this
occasi on.

M. Qtiz testified, (RT. 4/12/77) that he was laid-off in January,
1976, but was | ater re-enpl oyed by Respondent in May, 1976.

As aresult of reviewng the testinony, the defense that the
enpl oyees were |laid-off for seasonal reasons, and not for union activities
stands, and the allegations of the charges are not substantiated, and the
burden of proof on the General Gounsel is not surnounted.
GONCLUS QN

For the reasons above, charge 812(ss) is hereby di smssed.

QONCLUSI ONSs GF LAW

STATEMENTS | N CENERAL

Serv-U Sores, Inc., 225 NLRB No. 7 (1976) 93 LRRV 1033.




Soeaking in allegory such as the alleged bird in the hand st at enent

fromforenan Charlie F gueroa to Abelino Otega, has been hel d not
to be violative of the Act.

Gonsol i dated Suppl y Gonpany, 192 NLRB 982 (1971) 78 LRRM 1155.

During a sal e of stock froma predecessor to a successor corporation a union
organi zi ng canpai gn was bei ng conducted. The predecessor enpl oyer, after an
enpl oyee admtted signing a union authorization card, asked the enpl oyee why he
"had done this to them" This questioning was not held to be violative of the
Act .

J. C Penney Gonpany, Inc., 204 NLRB No. 20 (1973) 83 LRRM 1635.

The enpl oyer did not violate the Act when the acting assistant nanager said
that the enpl oyer ought to di scharge striking enpl oyees since the assistance
nanager was not a supervisor wthin the neaning of the Act, it appearing that
he was not authorized to nake deci si ons and had not been held out as havi ng
authority of any type.

Bost on Cab Conpany, Inc., 212 NLRB No. 92 (1974) 86 LRRM 1644. The

enpl oyer did not violate the Act when a supervisor told a known uni on | eader
that he was the "biggest troubl e-nmaker" anong its enpl oyees, even though the
renmark had reference to union activities. The enployer also did not violate
the Act when one of its officials sawthe union | eader distributing union
leafl ets on its premses, and wai ved a finger at hi mand said, "You bastards
are never going town."

Mont gonery Vérd S Gonpany, Inc., 217 NLRB Nb. 35 (1975) 89 LRRV

1127. The enpl oyer did not violate the Act despite an allegation that, after
t he enpl oyee vol unteered infornation that he was canpai gning for the union in

the forthcomng representation



el ection, a supervisor replied that the union was not "a thing" for enpl oyees
"to get involved' and that "there would be hell to pay"; even assuming that the
supervi sor nade the statenent, it does not constitute an unlawful threat of
reprisal, it appearing that the ' enpl oyee nust have known and expected t hat
the supervisor, who openly was opposed to the union, woul d react enotionally.

FREEDOM G SPEECH

Buddi es Dupernarkets, Inc., 192 NLRB 1004 (1971) 78 LRRM 1236. The

enpl oyer nay relate the truthful possible consequences of certain concerted

activity without constituting an unfair |abor practice. For exanple, inthis
case the court held that an enpl oyer's pre-el ection speech stating inter alia,
that enpl oyees who struck could be "in danger of losing (their) job," did not

violate the Act or interfere wth the election. See also, D H Baldwn

Qonpany, 207 NLRB 25 (1973) 84 LRRM 1602.
Mssion Tire and Rubber Gonpany, 208 NLRB 84 (1974) 85 LRRM 1550.

It was held that the enpl oyer did not violate the Act or interfere wth the
representati on el ection when its plant nanager tol d enpl oyees that the enpl oyer
woul d neither be conpetitive nor able to remain in business if arival to the
uni on, favored by the enpl oyer, was successful in organizing the enpl oyer's

pl ant and nade the sane demands on the enpl oyer as are contained inits

exi sting coll ective bargaining contracts wth other area enpl oyers; the
nanager's statenent is nerely an expression of opinion that is reasonably based
upon known economc facts, and therefore it is protected under the Act.

L. Tweel Inporting Gonpany, 219 NLRB No. 130 (1975) 90 LRRM

1046. An enployer's statenent is not an unl awful threat of
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reprisal, but is a nere opinion, based upon denonstrable facts, as to economc
conseguences that reasonably mght be expected fromfull inplenentation of the
uni on' s excessi ve denands.

| NTERRCGATI ON REGARDI NG

UN ON ACTIM TIES

Miel | er Brass Gonpany, 204 NLRB No. 105 (1973) 83 LRRM 1637. An

enpl oyer did not violate the Act when the manager questioned an enpl oyee
concerning his union activity, since the interrogati on was provoked by a uni on
butt on whi ch the enpl oyee was wearing and the questi oni ng was not coer ci ve.

Boaz Spi nni ng Conpany and Lhited Seel Wrkers of Averica, 84 LRRV

1339 (1973). It was held that an interrogation of a strong known union
synpat hi zer in the course of interview ng himwas not unlawful since the
evidence failed to establish that it was coerci ve.

J. C Penney Gonpany, Inc., 209 NLRB 313 (1974). The enpl oyer acted

| awf ul |y when, in the course of the union adherence di scussion of the union
wth two other enpl oyees during break tine, the enpl oyer interrogated
enpl oyees, where the inquiry was not coercive.

G R |. Gorporation, 216 NLRB No. 14 (1975) 88 LRRVI 1129. The

enpl oyer's group | eader telling enpl oyees that she wanted workers to vote
against the union in the forthcomng el ecti on because she did not feel they
needed a uni on was not considered a violation, despite the cl ai mof

i nterrogation.

General Sencils, Inc., 76 LRRM 2288 (1971. General rul e appears

to be that nere questioning about union and activities is d. right so long as

it is not coercive.



L. B Hartz Wolesale, Inc., 139 NLRB 564 (1971) 76 LRRM 1337. A

supervi sor' s questioni ng of enpl oyees as to wearing union buttons did not
violate the Act in viewof the close, casual relationship of the supervisor

w th the enpl oyees.

Satler Hlton Hotel, 193 NRB 197 (1971) 78 LRRM 1491. The

questioning of an enployee about his union nenbership did not violate the

LMRA, where he had previously disclosed his nenber ship.
Nati onal South Wre A umnum Conpany, 197 NLRB 1008 (1972) 80 LRRM

1589. Wiere the question is innocent, a supervisor may |lawfully ask an
enpl oyee if he had signed a union authori zation card.

Lharco Industries, Inc., 197 NLRB 489 (1972) 80 LRRM 1621. The

enpl oyer lawful |y asked for enpl oyee's opinion as to how the el ecti on woul d
turn out; lawfully requested the enpl oyees to vote against the union in a
representation el ection; and | awful | y asked the enpl oyee if she had voted in

the el ecti on.

Sys-Tens Motions, Inc., 198 NLRB No. 119 (1972) 80 LRRM 1799.

Gonversations wth enpl oyees i n which the union was di scussed and wher ei n
officials indicated a know edge of the identity of union adherence, did not

vioalte the LMRA

I ndependent Rapi d Trucki ng, 200 NLRB No. 58 (1972) 82 LRRM 1169.

The enpl oyer acted lawful |y when, follow ng the union's recognition denand, the
enpl oyer asked one enpl oyee if it signed a union card.

Farah Manuf acturing Conpany, Inc., 202 NLRB 666 (1973) 32 LRRMV

1623. The enpl oyer acted | awful | y when a supervi sor asked an enpl oyee weari ng

a button why the enpl oyees were trying to get the union in.
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Wl green Gonpany, 225 NLRB No. 132 (1976), 93 LRRM 1279. The enpl oyer

did not violate the Act when it di scharged a pharnaci st,) even though anot her
pharnaci st wth less seniority was not di scharged, since the enpl oyer had ot her
reasons for discharging this particul ar pharnacist; the enpl oyee's uni on
activity was limted to signing a union authorization card and ot her enpl oyees
who signed cards were retai ned;, the enpl oyer did not have a policy giving
seniority controlling weight.

QOMPARATI VE TREATMENT

Kal-De Gasting Qorporation, 221 NLRB 172 (1975), 91 LRRM1059. The

enpl oyer did not violate the Act when it discharged three uni on adherents and
w thheld job training and overtine work fromthree others. The enpl oyer's
know edge of the enpl oyees union activities and the timng of certain of these
activities create a suspicion of unlawful notivation, but the evidence fails to
denonstrate an abi ding or "action-produci ng® hostility toward these enpl oyees
because of their protected concerted activities.

Trailnobile, Ovision of Pullman, Inc., 221 NLRB No. 178, 1975), 91

LRRM 1155. Al though an enpl oyee was an active uni on adherent and was the only
enpl oyee within his job classification ever advanced as to why the enpl oyer
woul d single himout fromthe other enpl oyees, it was held that the di scharge
did not violate the Act.

Timng of Dsmssal - Extent of Uhion Activity

Sharky's Tire and Rubber Conpany, 222 NLRB No. 40 (1976), 91 LRRM

1183. The enpl oyer selected six enployees for inclusion in a ten enpl oyee
| ayoff. The layoffs were pronpted by a need to reduce the work force; all but

one of the persons |aid-off were supporters



of the union; 75%of the 16 enpl oyees in the unit attended at |east one union
neeting and signed an authorization card. There is no direct evidence that the
enpl oyer knew whi ch of the enpl oyees favored the union, and with one possible
exception, the enpl oyer followed the basic seniority pattern in the |ayoffs.
The layoff occurred approxinately one week before the representation el ection.

International Harvester Gonpany, 222 NLRB Nb. 61 (1976), 91

1IRRVI 1231. Here, even though the enpl oyer told the di scharged clerk before
the discharge that an official knew she "probably had signed' a union card,
and even though the enpl oyee's union activities consisted of signing a union
card, attending a union neeting, and asking of the other enpl oyees if they
pl anned to sign union cards, the discharge was | awful since the enpl oyer had
anot her valid reason for the di scharge.

Reinstatenent Gfered or Refused

Lhited Engines, Inc., 222 NLRB No. 9 (1976), 91 LRRM 1208. The

enpl oyer did not violate the Act when, after the Lhion was certified, it lad
of f si x nmechani cs who were uni on supporters, since the evidence fails to
establish that the layoffs were not Economcally notivated. A though the
nechani cs had not been laid off in prior years during such decline in work,
there was a different economc clinate now and the enpl oyer offered to recal l
he |aid off enpl oyees as its busi ness pi cked up.

Gentral Engineering and Gonstruction Gonpany, 200 NLRB No. 1

(1972), 82 LRRM 1413. The layoff was lawful, even though workers wth |ess
seniority were retained, since the enployer did not consider seniority as a

controlling factor in the layoff resulting froma | ack of work.
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F | mmakers Labs, Inc., 211 N.RB No. 93 (1974), 87 LRRM 1091.

I ncl usi on of union adherents in economc |ayoffs was lawful, although the
enpl oyer retained workers with less seniority. The snip |over considered
ability and readi ness to work in naking the selection for |ayoffs.

Dscrimnation - Failure to Recal |

Ste-Gon Industries, Inc., 200 NLRB No. 9 (1972), 82 LRRM L230.

The enployer did not violate the Act when it failed to recall two enpl oyees
fromlayoff; the fact that the two enpl oyees were uni on nenbers, plus the fact
that they were not recal |l ed, does not establish that their union nenbership was
the reason that they were not recall ed.

F. W Wolworth, 204 NLRB No. 55 (1973), 83 LRRM 1621. The enpl oyer

did not violate the act when it failed torecall alaid off enployee, since
t he evi dence does not establish that the reason was for union activity. The
union activities of the enpl oyee were not exceptional and there was no direct
evi dence that the enpl oyer knew of them There was no show ng that the
enpl oyer had an opening and hired an enpl oyee other than the laid off worker to
fill it wthin a reasonable tine followng the laid off worker's application.
The evi dence does not establish that the enpl oyer had a. policy or
practice of seeking to re-enploy laid off personnel before hiring other
enpl oyees to fill a position.
Assuming that the enpl oyee had been a good worker and that bhe
enpl oyer knew of his union activity this is insufficient to support a finding

of discrimnation.
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In this case one fenal e enpl oyee was | ai d-of f on
January 26, 1961. She returned to the store several tines during March and
April and talked to the Personnel Director about re-enpl oynent. However, the
enpl oyer had no opening at the tinme. About June 15, the enpl oyer advertised in
the local newspaper for an opening in the laid off enpl oyee's forner job. The
forner enpl oyee went to the store on June 16, and couldn't | ocate the Personnel
Drector. That day the enpl oyer hired another wonan to fill that job.

Anot her enpl oyee was laid-off fromher job on January 6, 1971. She
returned to the store on several occasions thereafter and tal ked wth the
Personnel D rector about enpl oynent. Her last visit to the store occurred
shortly before the el ection.

Both had previously been invol ved in the uni on canpai gn that was
going on when they were laid-off. The enpl oyer knew of the second enpl oyee' s
union activities and filled her job wth anot her.

Hecker t horn Manuf act uri ng Conpany, 208 MLRB No. 46 (1974), 85 LRRV

1469. The enpl oyer did not violate the Act when it refused to recall known
uni on adherents who had been | ai d-off for economc reasons, since the enpl oyer
was not notivated by discrimnatory considerations, it appearing that refusal
to recall was due to the enpl oyee's msconduct agai nst his supervisor on his

| ast working day before his | ayoff.

Gochento (o., Inc., 214 NLRB No. 73 (1974), 88 LRRM 1047. The

enpl oyer did not violate the Act when it failed to rehire a forner enpl oyee who
had been very active as a union nenber. She was a trustee and a principal one
of four union stewards. She processed grievance and served on a uni on

negotiating coomttee. She worked
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openly to defeat a decertification election and she was on the
commtte that negotiated a new contract with the enpl oyer. She was
a conpl etent and satisfactory enpl oyee.

At the tine of her termnation due to her union activities,
notati on was nmade that she was not to be re-enpl oyed and subsequent

to her reapplication a nanagenent official suggested that due to her

union activities, she would not be re-enployed. S nce there was no

show ng that the enpl oyer knew of her reapplication at the |ine when a job
openi ng occurred in her classification, there is no violation.

Enpl oyer' s Responsi bility for the Conduct of Qhers

Abe Minn Picture Frame Manufacturing, Inc., 212 NLRB Nbo. 68 (1974),

87 LRRM 1057. The enpl oyer did not violate the Act through actions of the
son-in-lawof its president, to decertify a union, even though he may have
nade coercive statenents, since he was not an agent of the enpl oyer. The son-
in-law acted on his own initiative and for his ow reasons in conducting a
decertification canpaign. A though other enpl oyees nay reasonably have felt
that he was speaking for the enpl oyer, this is not enough to establish the
fact of agency and to hold the enpl oyer liable for the son-in-laws activities
or statenents, where the evidence fails to establish that the agency

rel ationship in fact existed.

BEMPLOYER D SCR M NATI O\

0O SCHARCE AND LAYCFF

Sout hwest Chevrol et Gorporation, 194 NLRB No. 975 (1972) 79 LRRM

1156. The general rule is that the discharge or |ayoff of an enpl oyee absent

evidence that it was based on his union activities is | awful.
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(onsol i dated Services, 223 NLRB No. 126 (1976) 91 LRRM 1559. The

enpl oyer did not violate the Act when it |aid-off seven enpl oyees two days
after the union filed its representation petition, or when on the day of the
representati on el ection that the uni on won, the enpl oyer |aid-off several

enpl oyees. The reason for the layoff was a slackening of work and the enpl oyer
began recal | i ng wor kers when work pi cked up.

G A Dress Qonpany, 225 NLRB No. 8 (1976) 93 LRRVI1176. The

enpl oyer did not violate the Act when it failed to hire two individuals, where
evidence failed to establish that the enpl oyer acted on the basis of their
adherence to the union. Testinony that the enpl oyer tol d individual s that
thei r adherence to the union was the reason for the failure to hire themis not
credi ted.

BEMPLOYER D SCR M NATI CN

Lawence Rgging, Inc., 202 NLRB 159 (1973) 82 LRRM 1734. The

enpl oyer did not violate the Act when it re-assigned an enpl oyee to a job

i nvol ving nore nenial tasks and thereafter laid hi moff, where the evi dence
fails to establish that the enpl oyer took its action because of the enpl oyees
support for a particular union. A though the enpl oyee joined the union, he was
not particularly active on its behalf and in view of the enpl oyer's sl ack

busi ness conditions, which resulted in the |ayoff of eight enpl oyees, it is not
unreasonabl e to infer that the enpl oyer attenpted to keep the enpl oyee
gainful ly enpl oyed by assigning him on a limted basis, to other tasks
involving | ess arduous duties, at the sane rate of pay; and where ot her workers
whose uni on sentinents were known by the enpl oyer to be identical to those of

t he enpl oyee, and they were not subjected to altered working conditions.
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SLRVE LLANCE

Tarrant Manufacturing Gonpany, 196 NLRB 794 (1972) 80

LRRM 1123. The enpl oyer acted |lawful |y when its vice presi dent seated hinsel f
in a conpany car at the plant parking | ot and observe enpl oyees distributing
handbi I | s to fel |l ow enpl oyees | eaving the pl ant.

Peerless of Arerica, Inc., 198 NLRB No. 138 (1972) 31 LRRV

1472. A supervisors conduct in renaining in a shipping area during the

enpl oyees neetings does not constitute illegal surveillance, the notive being
the past problens wth pilferage, fire, and enpl oyee horseplay in the plant; a
neeting was held in the work area that was open and i n whi ch shi ppi ng

supervi sors and enpl oyees had a right to be.

G C Mrphy Conpany, 216 NLRB NQ 113 (1975) 88 LRRVI1619. The

assi stant store nanager stationed hinself at the rear exit of the store after
closing the store and observed distribution of union handbills. It was held to
be no violation since it was not proved that he was there for the purpose of
surveilling the activities.

DOM NATI ON (R ASS STANCE

G- THE NN

Bui | ders Supply Gonpany of Houston, 168 NLRB No. 29 (1967) 66 LRRM

1319. An Enpl oyer nmay favor one union over another. Here the enpl oyer did not
violate the Act when he solicited enpl oyees to vote and support the encunbent
uni on over the rival union, since conduct by the enpl oyer's president |ay
wthin the permssible bounds and he did not threaten the enpl oyees wth

discharge if they joined the rival union.
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GENERAL GONS| DERATI ONS

The findings and conclusions in this case were quite difficult to
determne. The hearing was exceedingly | engthy, the w tnesses nunerous and the
testinony conplicated. Additionally, when working wth new |aw such as the
CGalifornia Agricultural Labor Relations Act the inportance of even the
Admni strative Law Judge's are inportant in giving guidelines and
interpretation to the Act for future determnations.

If the Act is to be honor 3d and followed by the parties to whomit
Is applicable the parties have the right to expect the law be fairly
inpartially followed. Not to do so would clearly be a signal to all that this
particular lawis to be used not as an aid in resolving | abor conflict in the
agricultural community of Galifornia but as a weapon by one side or other in
agricultural |abor relations.

The testinony has been reviewed carefully. The deneanor and
personal presentations of wtnesses were al so weighed. Geat consideration was
given to the fact that the najority of the w tnesses neither spoke English nor
were famliar wth the admnistrative | aw procedure. Every wtness was given
broad latitude in testifying and presenting the facts as they understood t hem
to be. ounsel for Respondent was adnoni shed by this Admnistrative Law
dficer both on and off the record to exercise restraint in cross-examnation
of particular wtnesses. A so extrene liberality was given to the rul es of
evidence so that all testinony coul d be included and used to wei gh the charges

as alleged. Afair hearing was intended and gi ven to both si des.
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The particular charges in this case presented a uni que problem Wth
the issue of the access violations the factual setting and activities of the
people at the shop gave no room for any other determnation as has been
previously stated. The incidents of access violations charges that occurred in
the field, again, are clear and the determnation was not exceedingly
difficult. The facts and not the proof presented deci ded those i ssues.

The questions of interference, intimdation and coercion of
enpl oyees presented a conpl etely different set of problens.

The naking of allegations is not the same as sustaining the] burden
of proof. That one statenent contains the conclusion as to what caused nost of
the charges alleged of interference, intimdation and coercion to be di sm ssed.
General Qounsel 's presentation was effective. The case was very wel | wel |
prepared and exceedingly wel |l organi zed by General Gounsel. However, the facts
presented coul d not prove the allegations. General Gounsel woul d have
presented the facts necessary if such facts had exi st ed.

If the individual s charges contained in the conplaint were part of
one allegation alleging an unl awful concerted activity engaged in by the
enpl oyer agai nst the enpl oyees then there may have been a possibility of
concl udi ng the enpl oyer had violated the Act. General (ounsel's summary in the
Goncl usion portion of the Post-Hearing Brief inplies that a "pattern" could be
viewed even if there was doubt as to the specific charges. Such a charge woul d
have been nore successful wth the facts given than the specific charges
al | eged.

The testinony of those who were full tine organizers for the Uhited

Farm Wr kers showed a desire to nmake the Respondent



Enpl oyer an exanpl e to other growers rather than neet the legal requirenents
necessary to prove the allegations of the conplaint. It nay very well be the
Respondent Enpl oyer did not enjoy a good | abor relationship in the past wth
the Lhited FarmVWrkers organi zation but that is not the sane as proving the
allegations of intimdation, interference or coercion wth enpl oyers enpl oyees.
WHEREFCRE, relief is granted as fol | ows:

1. Anpublic apology to the enpl oyer's enpl oyees during peak
season, the nmanner, nethod, and substance is attached, and,

2. Apublic statenent to the enpl oyer's enpl oyees during peak
season that enployer wll not engage in the conduct herein conpl ai ned of, and;

3. Posting of the terns of the Board's Oder inwiting or in a
conspi cuous pl ace on the enpl oyer's property, and;

4. The rmailing of notice to the last known hone address of all
peak season enpl oyees of the terns of the Board' s O der, and;

5. Al notices to be in English and Spani sh;

6. Periodic reports to the designated agent of the Board, under

penalty of perjury, illustrating conpliance wth the Board's O der.

DATED \F-TJ th\_i.k-lax LA C C{‘?>

-

Adm ni strative Law O ficer

-59-



PCSTED BY CRDER (F THE AGR GQLLTURAL LABCR RELATI ONS BOARD
An Agency of the Sate of CGalifornia

After atrial which all sides had the opportunity to present their evidence,
the Agricultural Labor Relations Board has found that we violated the
Agricultural Labor Relations Act, and has ordered us to post this notice and we
intend to carry out the order of the Board.

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;

To form join or help unions;

To bargain col |l ectively through a representative
of their own choosi ng;

To act together for collective bargai ning or other
muitual aid or protection; and

To refrain fromany and all these things.

VE WLL NOT "do anything that interferes wth these rights. Mre
specifically,

VEE WLL NOT prevent ULhion representatives fromconmng on our
premses, in accordance wth the Board' s "access rule," for the
pur pose of organizing the enpl oyees.

VE WLL respect your rights to self-organization, to form join or
assi st any | abor organi zation, or to bargain collectively in
respect to any termor condition of enpl oynent through any
representative of your choice, or to refrain fromsuch activity,
and V(E WLL MOT ' interfere wth, restrain or coerce our enpl oyees
in the exercise of these rights.

You, and all our enpl oyees are free to becone nenbers of any | abor
organi zation, or to refrain fromdoi ng so.

(Ewpl oyer)

Dat ed BY

(Represent ati ve) (Title)

THS IS AN CGFH A AL NOTTCE AND MIST NOI' BE DEFACED BY ANYONE

This notice nust renmain posted for 90 consecutive days fromthe
date of posting and nust not be altered, defaced, or covered by any ot her
material. Any questions concerning this notice or conpliance-wthits
provisions nay be directed to the Board' s dfice.
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