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CEG S AN AND CRDER

O July 9, 12, and 13, 1977, a representation el ecti on was hel d
pursuant to Section 1156 of the Agricultural Labor Relations Act (Act) anong
the agricultural enpl oyees of Sam Andrews' Sons, the Enpl oyer herein. The
Enpl oyer thereafter filed post-election objections pursuant to Section 1156.
3 (c) of the Act and Motions to Deny Access pursuant to 8 Cal. Admn. Code
20900(e) (5) (A. The Enpl oyer's Mdtions to Deny Access sought an order
barring the United FarmWrkers of Anerica, AFL-AQ O (URY fromexercising the
right of access provided by 8 Cal. Admn. Code 20900 on the property of any
agricultural enployer in the San Joaquin Valley for a period of one year. As
the basis for its Mdtions to Deny Access the Enpl oyer alleged violations of
the tine and nunber limtations of 8 Cal. Admn. Gode 20900 (e) by the WFWin
connection with, its pre-election and post-el ection activities at the
Enpl oyer' s, prem ses.

A consol i dat ed hearing was conducted by Investigative



Hearing Examner (I1HE) Hizabeth Mller in March and April, 1978. Oh May 18,
1978, the IHE issued an initial decision in the representation case, which

the Agricultural Labor Relations Board (Board) affirned i n Sam Andrews' Sons,

4 ALRB No. 59 (1978). n June 8, 1978, the IHE issued the attached initi al
deci sion on the Enployer's Mitions to Deny Access. Thereafter the Enpl oyer
filed tinely exceptions wth a supporting brief.

Pursuant to the provisions of Section 1146 of the Act, the Board
has del egated its authority in this proceeding to a three-nenber panel,

The Board has consi dered the record and the I|HE s Decision on the
Enpl oyer's Mtions in the light of the exceptions and brief, and has deci ded
to affirmthe rulings, findings, and conclusions of the | HE as anplified
her ei n.

In Sam Andrews' Sons, supra, this Board dealt wth nost of the

i ssues raised by the Enpl oyer's exceptions herein. The question there before
us was whether the UFW in its 1977 el ecti on canpai gn, had exceeded t he
limtations of 8 Cal. Admn. Code 20900 and our renedi al expanded- access

order in SamAndrews' Sons, 3 ALRB No. 45 (1977), to such an extent that the

results of that election should have been set aside. V¢ determned that the
evi dence presented by the Enpl oyer fell short of establishing that access
violations by the UFWcreated an at nosphere in which it was unlikely that
enpl oyees coul d exercise full freedomof choice in the el ection.
Accordingly, we upheld the election and certified the UFWas t he enpl oyees’

col | ecti ve bargai ni ng representati ve.

5 ALRB No. 38



The Enpl oyer's Mitions to Deny Access are based upon the sane
access violations which it alleged inits representation case, suppl enented
by an additional violation alleged to have occurred on July 18, 1917, five
days after the election. The Enpl oyer's harvest supervisor, Ed Rodriguez,
testified that work on July 18, was disrupted for about thirty mnutes in
one wat er nel on pitching crew because of an argunent between an organi zer
and crew nenbers. Rodriguez failed to identify the organi zer by nane in
his testinony, and he admtted that he said and did nothing at the tine of
the incident to put an end to the alleged disruption. No other evidence was
I ntroduced by the Enpl oyer to corroborate the account of these events
of fered by Rodriguez, whose credibility the | HE considered unreliable (I HE
Cecision, p. 5. Ohthe basis of this record, we find that the Enpl oyer has
not net its burden of proof as to the alleged July 18 access viol ation.
Wth respect to the violations alleged to have occurred fromthe begi nni ng
of July to July 13, we reaffirmour concurrence wth the findings and

concl usions of the | HE as discussed in Sam Andrews’ Sons, 4 ALRB No. 59

(1978).

V¢ woul d grant the Empl oyer's Mtions and bar the URWfrom
exercising for an appropriate period the right of access provided by 8 Cal .
Admn. Code 20900 i f the evidence established that the violations here
bef ore us caused significant disruption of the Enployer's agricul tural
operation, or were intended to harass the Enpl oyer or enpl oyees, or
i ndi cated reckless or intentional, disregard of the limtations of tine,

pl ace, or nunber which qualify the right of access. Ranch No. 1, Inc.,

5 ALRB No. 38 3.



and Spudco, 5 ALRB No. 36 (1979). None of these standards, however, has been
net here. Wrk disruption was slight and harassnent of either the Enpl oyer or
its enpl oyees virtually or actually nil. The violations were of a technical
nature and were not indicative of reckless or intentional disregard of the
access rule. In short, the sanction of denial of access woul d be

di sproportionate to the mninal |egal infractions that have been proven. The
Enpl oyer's Motions for Denial of Access will therefore be denied.

CRDER

Sam Andrews' Sons' Mbtions to Deny Access in this natter are hereby
deni ed.
Dated: My 22, 1979
GERALD A BROAN, Chai r man

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

5 ALRB No. 38



CASE SUMVARY

Sam Andr ews' Sons 5 ALRB Nb. 38
Case No. 77-PMI-D

| HE DEG S ON

Mtions to Deny Access filed by Sam Andrews' Sons after an
el ection won by the UAWwere denied by the |HE on the grounds that the
violations of 8 CGal. Admn. Gode 20900 whi ch she found to have been
coomtted by the UFWduring the pre-el ecti on canpai gn did not warrant
inposition of that sanction. [The Board in Sam Andrews' Sons, 4 ALRB
No. 49 (1978), affirned the rulings of the IHEin the representation
case wth which this matter was consolidated as to the viol ations of
the access rule coomtted by the UFWand uphel d her concl usi on t hat
those violations did not warrant the setting aside of the el ection
pursuant to 8 Gal. Admn. CGode 20900 (e) (5) (A.]

BOARD DEAQ S ON

The Board affirnmed the IHE s conclusion that the violations of 8
Gal - Admn. Gode 20900 by the UFWdid not neet the standards for the
sanction of denying access in that they did not involve either
significant disruption of the Enployer's agricultural operation,
intentional harassnment of Enpl oyer or enpl oyees, or intentional or
reckl ess disregard of the tinme, place, or nunber limtations which
qualify the right of access. Accepting the | HE s recomrendati on, the
Board di smssed the Enpl oyer's Mitions to Deny Access.

* k%

This Case Summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.

5 ALRB No. 38
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DEQ S AN
STATEMENT CGF THE CASE

BLI ZABETH M LLER Investigative Hearing Examner: This case was
heard by ne in Bakersfield, Galifornia, on March 30 and 31, and April 3, 4, 5,
and 6, 1978. O July 5, 1977, the Whited FarmVWrkers of Anerica, AFL-A O
(UFW, filed a Notice of Intent to Take Access upon the property of the
enpl oyer, pursuant to SamAndrews' Sons, 3 ALRB No. 45 (1977).Y O July 9, 12

and 13, a representation el ection was hel d.
h August 19, 1977 and Cctober 31, 1977, the enpl oyer filed two
Mbtions to Deny Access, alleging a variety of violations of the Board' s access

regul ati on, and requesting renedi es avail able under 8 Gal. Admn. Code

§20900( €) (5) (A) .

1/ In SamAndrews' Sons, 3 ALRB No. 45 (1977), the Board found that the enpl oyer
had deni ed access to the UFW As a renedy, the Board ordered expanded access to
the property of the enployer allowng the UPWto enter the property and talk to
enpl oyees during worki ng hours.



The Board set for hearing the follow ng all egations pursuant to 8
Cal. Admin. Code 820900 (e) (5) (A:

1. The UFWfailed to file a Notice of Intent to Take Access
bef ore taki ng access;

2. Anorganizer inthe field failed to identify herself when
r equest ed;

3.  An excessive nunber of organizers were present;

4. Quganizers disrupted the enpl oyer's agricul tural
operations and caused work stoppages; and

5. Quganizers disrupted the enployer's attenpts to communi cate
w th assenbl ed enpl oyees by the use of abusive | anguage and physi cal force.

The enpl oyer also filed objections to the el ection, and sone of these
were set for hearing. The Mtions to Deny Access and the representati on case were
consolidated for hearing. Pursuant to the Board' s consolidation order, | have
I ssued two separate decisions, the instant decision being limted to the Mtions
to Deny Access.

The enpl oyer and the UPWwere represented at the hearing and were
given full opportunity to participate in the hearing, including exam ning
w tnesses and filing briefs. Uon the entire record, including ny observation of
the denmeanor of the wtnesses, and after consideration of the argunents nade by
the parties, | make the follow ng findings of fact and concl usi ons of | aw

BEWPLOYER S ACR ALTURAL CPERATI ONS

Sam Andrews' Sons is a partnership with operations in the Inperial
Valley and in Kern Gounty. The conpany grows and harvests a variety of crops,
including alfalfa, carrots, cotton, garlic, lettuce, onions, tonatoes, wheat and a

variety of nelons. The



organi zing activities which were described at the hearing all took place in
Kern County.

The crops whi ch were being harvested at the tine of the election
i ncl uded wat er nel ons, crenshaws, casabas and cantal oupes. There was extensi ve,
and sonetines conflicting testinony about the harvest operations for the
various nel ons.

Cant al oupes are harvested by two nethods. The nachi ne crews wal k al ong
behi nd a Li kens nachi ne, whi ch consists of a | ong conveyor belt stretching across
several rows of crops, which dunps the nelons into a truck which fol |l ows al ongsi de
the nachine. The nachine crews have 15 to 17 peopl e, usual ly nen and wonen, who
pi ck the nel ons by hand and pl ace themon the conveyor belt. Wen the nachine
gets to the end of the field, its wheels sinply turn sideways and it travels to
the next set of rows. The truck nust turn around. The nachi ne workers are paid
hourl y.

The cant al oupe sack crews consist of about 15 nmen who wal k al ong t he
rows carrying sacks over their shoulders, into which they drop nel ons whi ch they
pi ck by hand. Wen his sack is full, the enpl oyee wal ks to the field truck, and
up its ranp, and dunps the nel ons by opening the bottomof his sack. It is easier
for nenbers of the sack crews to go at their own pace than for those in the
nachi ne crews. These enpl oyees are paid at a piece-rate.

G enshaw nel ons are picked by a crewof 14. Unlike cantal oupes, these
nel ons nust be cut fromthe vine wth a knife. Because the nel ons are delicate,
the cutters place each nelon in a furrow Atruck and trailer then cones by, and a
| oadi ng crew pitches the nelons to the vehicle, where they are stacked by a few

peopl e who ride on the truck and trailer.
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The waternel ons are harvested in a simlar nanner. A cutting
crew of eighteen to twenty nen sel ect and pick the nel ons. R tching crews
of seven to eight nen then pitch and | oad the nelons into trucks. The work
of the pitching crews requires strength and the ability to maintain a
rhythmw th the other workers. The |ine of seven or eight nen each takes a
row, and travels together, picking up nelons and pitching themto the next
nman, and then to the truck's loading crew. Unlike the other crews, which
are nostly peopl e of Mexican ancestry, the pitching crews are all B ack.
These enpl oyees al so work at piece-rate.

STATEMENT CGF FACTS

A Quganizational activities prior to filing the Notice
of Intention to Take Access

| find that organizers did not enter the enployer's fields
prior to July 5 when the UFWfiled its Notice of Intention to Take Access.
Mat eo Cerda, an enpl oyee witness, testified that he was "as sure as seeing
the sun that shines down on us" that he saw four organi zers go into the
field to talk to sack crew 10 on June 30 and July 1. But Cerda then
changed his testinony to say that the organizers did not go into the fields
the first day, but only on the second day, but that he coul d not renenber
whi ch day that was. Because of his changing testinony, | discredit Cerda’ s
account of access before July 5.

The testinony of other wtnesses for the enpl oyer, including
supervi sors Ed Rodri gues, Jose Rea, Sal vador A onso and Angel Avila Vera,
gave the first date of access to the fields as July 4 or 5. S nce none of
these wtnesses was certain that organi zers had entered the fields on July
4, the enployer did not neet its burden of show ng that organi zers entered

the fields before July 5.



B. Access during the el ecti on canpai gn

1. Incident in a casaba crew, July 6

Ed Rodrigues, harvest supervisor for the enpl oyer, testified about an
i nci dent where five organi zers entered a crew and disrupted work by talking to
enpl oyees who stopped working. Because of the unreliability of his testinony, I
cannot find that nore than one UFWorgani zer was present, or that there was nore
than mninal disruption of work.

Rodri gues named only one organi zer, Juliana de VI f, and
provi ded only a vague description of one other. He testified that
de WIf told himthat the organi zers coul d take full-day access,
and coul d have as nany organi zers present as they wshed. But in a
decl aration executed July 6, 1977, Rodrigues stated only that de V@l f
had told him "They (ny supervisors) told us we could be in the fields
at any and all tines." |t appears that Rodrigues fabricated the
ot her statenent.

As to the all eged work di sruption, Rodrigues admtted that the
enpl oyees coul d have been taking a break, and that he did not pay attention to
the organi zers, and was not cl ose enough to see their faces.

This was only one of nany incidents where enpl oyer w tnesses coul d not
nane organi zers. Two UFWenpl oyee w tnesses testified that they and ot her
enpl oyees organi zed on behal f of the UFW It appears that sone of these
"organi zers" nay have been enpl oyees.

2. Incidents in cantal oupe machi ne crews

a. Mchine crewl, forenan Arilo A varado
The enpl oyer presented testinony that on several occasions de VWIf and
ot her organi zers entered the crew and tal ked to enpl oyees,
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causi ng sone nenbers to fall behind the pace of the crew Wen they would run to
catch up, nelons would be left behind. | find that the organizing efforts by de
Vol f did cause sonme workers to slow down, but that the del ays were mninal .

The testinony of both of the enpl oyer w tnesses has probl ens of
credibility. Jose Rea, a supervisor, described an event of July 6, in which two
organi zers tal ked to crew nenbers who stayed behind and | eft nel ons. Rea could
not identify either of the organizers, or any enpl oyees. He also confused this
I ncident wth another concerning a sack crew when he was cross exam ned.

Margarita I barra, an enpl oyee, gave nore detail ed testinony, but was
bi ased agai nst the UWFWand one of the enpl oyees she described as sl ow ng down.
Ibarra testified that several tines de WIf and other unidentified organi zers
tal ked to two enpl oyees, |sabelle A varado and Juanita Sal azar, causing themto
slow up and | eave ri pe nel ons.

A though I barra clai ned she had not hing agai nst the uni on, she
admtted she had nuch agai nst her forenan, who is Isabelle' s husband. Ilbarra did
not |ike the way he talked to the workers, the way he pushed them his phone calls
to their hones, or his special preference for his wfe. Ilbarra went to the union
to conplain, but they said he was okay. Ibarra testified that both Grilo and
| sabel | e supported the union

De Wl f and Arcelia Navarro, an enpl oyee, testified that no
enpl oyees stopped or |agged far behind the machine. De VI f did admt,
however, that she tal ked to enpl oyees whil e they worked, and that the work
requi red careful examnation of the nelons. Therefore, it is probable that

sone nelons were left behind, but any disruption was m ninal .
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Both Ibarra and Rea testified that Rea picked up nelons that were |eft
behi nd due to conversations wth organi zers. Rea never asked an organi zer to stop
di srupting work, never told any enpl oyee to work nore, and never gave any enpl oyee
awarning. Instead, he testified that he woul d have the nachi ne sl ow down, and
woul d pi ck up nel ons hi nsel f.

b. Machine crews 3 and 4

Jose Rea testified that on July 6, he saw four organizers in crew 3, de
Vol f, Rosalinda Aguirre and two Mexi can nen, and two organi zers in crew 4,
described only as nen. Rea testified that while he watched, he saw each nachi ne
cone to the end of a rowtw ce and stop 10 to 15 mnutes before starting across the
field again, while the organi zers talked to the enpl oyees. Rea also testified that
he had seen these crews stop at the end of a row when organi zers were not present,
and the nachi nes stopped for only two to three mnutes.

I find that when the organi zers were present, the nachines waited at
the end of the rowa little longer than usual because the enpl oyees tal ked wth the
organi zers. | do not find it credible that the delay was as nuch as ten or fifteen
mnutes each tine. Aguirre estinmated the normal delay tine as five mnutes. As she
had never worked in a machine crew it can be inferred that her experience was
limted to observing crews while she was organi zing, and that the organizing did
contribute to a slightly longer delay tine. Oh the other hand, Rea's estinates of
tines did not appear accurate since his testinony was al ways the sane in descri bi ng
different incidents--the delay tine wthout organizers was always 2 to 3 mnutes,

and with organizers 10 to 15 mnutes.



3. Incidents in the cantal oupe sack crews a.
Sack crew 10, forenman Q ozco

Mateo Cerda, an enpl oyee witness, testified that organizers once got on a
nel on truck with enpl oyees, and while in transit to a new field asked sone of the
enpl oyees their nanes. After the truck arrived at the destination, Cerda testified
that sone of the enpl oyees"” stayed wth the organi zers, giving out their nanes, while
the rest of the crew started working.

Cerda coul d not name any enpl oyees or organi zers who were invol ved. The
testinmony was not credi bl e because as the story was told, the facts kept changi ng, and
the events becane extrenely inprobable. The testinony was originally that the
organi zers boarded the truck in order to get two or three names they were | acki ng from
the crewof fifteen. The testinony changed at one point to say the organi zers needed
ten to fifteen nanmes. They spent ten mnutes doing this while in transit, and an
additional ten mnutes after the truck had reached its destination, causing one or two
enpl oyees to start work five to eight mnutes after the rest of the crew | find that
there was no delay since it could not have taken twenty, or even ten mnutes to obtain
t he nanes.

b. Sack crew 14, forenan Araiza
Jose Rea testified that on July 6, organi zers VWshburn and Mirgui a
tal ked to enpl oyees in the crewwhile it worked, and that sone enpl oyees woul d
stay behind the rest of the crew, and then | eave nel ons as they ran to catch up
wth the rest of the crew Rea testified that this activity recurred one hal f hour
| ater.

VWashburn testified that he and Mirguia did go to the sack crews

that day, but only to find out which crew was which, the crew nunbers, the

nunber of enpl oyees in each crew and the captai n.
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Vshburn clains he only spent a few mnutes in each crew and di d
not cause the workers to sl ow down.

| find that there were insubstantial del ays caused by the organi zers
talking wth the enpl oyees. Rea' s confusion about other events in the sack crews
that day, infra, makes his testinony less reliable. Wishburn's role as
supervi sing organi zer lends credibility to his testinony that on July 6, early in
the organi zi ng canpai gn, he was sinply trying to find out infornation about the
crews. However, Vdshburn also testified that the organi zers general |y did not
talk to sack crews while the enpl oyees were worki ng because they had to work so
fast. It is therefore probabl e that small del ays were caused by the organi zers'
quest i ons.

c. Sack crew 14 or 16, forenan A onso

Sal vador Al onso, sack crew forenan, testified that his crew was
del ayed four or five mnutes on July 7 or 8, when the nelon truck was stopped at
the exit of a field because two enpl oyees were tal king to organi zers. These
enpl oyees were identified only as Dolores and "H Pajaro.” A onso testified that
four other enpl oyees hel ped these two to catch up.

No organi zers were naned by Al onso, nor any ot her enpl oyees. A onso
was al so not sure as to the date or the crew nunber. A onso testified that he did
not give out any warning slip because that was not necessary.

A onso also testified that he saw organi zers paste handbills on a
conpany track and bus on July 6 or 7. He testified that he knew t hese were
organi zers because he knew nost of the enpl oyees. However, he admtted that he did
not know the steady enpl oyees, such as irrigators and tractor drivers. Francisco

Larios, anirrigator,



testified that he had seen enpl oyees post bunper stickers on conpany
property.

The | ast incident recounted by Al onso was that two organizers
cane, on an unknown date, and tal ked to some enpl oyees who renai ned in
back of the crewfor two to five mnutes at the nost.

d. UWnidentified sack crews

Jose Rea testified that four organi zers cane to a sack
crewon July 6 and tal ked to enpl oyees, stoppi ng them fromworking for
three to five mnutes. Apart fromthe lack of detail in this
testinony, it cannot be credited because on cross examnation Rea said
that the incident concerned nachine crew 1. In addition, it is not
clear whether this is the sane incident as was related by A onso,
supra, where enpl oyees stopped for two to five mnutes.

Angel Avila Vera, a supervisor in the sack, crews, testified
that eight to ten organi zers spent one to two hours in a field where
seven or eight crews were working consecutive rows of eight. Sone
enpl oyees fell behind the pace of their crewand then would hurry to
catch, up, leaving unpicked nelons. On that day, Vera did not tell any
enpl oyees or organi zers not to disrupt work, and he gave no repri nands.

Vera coul d not nanme any enpl oyees who stopped work, and he
coul d only descri be one organi zer as a stocky nan of nedi um hei ght.
4. Incidents in waternel on crews

a. July 6
Ed Rodri gues presented sone very confusing and changi ng
testi nony about incidents which occurred anong the waternel on crews.
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Rodrigues testified that two organi zers entered a waternelon field, talked to
the cutting crewat the edge of the field, and then entered the field, where
they were joined by three other organizers. These five then interfered wth the
work of each pitching crewfor fifteen to twenty mnutes. O direct
examnation, Rodrigues testified that two organizers did not identify

t hensel ves, but on cross he was able to cone up wth four nanes, Véshburn,
Mirgui a, Vél |l ach and Sal dano, indicating that only one organi zer had refused to
identify hinself. In a declaration dated July 6, Rodrigues described two
different incidents. In the first, organizers Washburn and Mirgui a entered a
cutting crew In the second, Mirguia, Felix, Véllach and anot her organi zer went
to the pitching crews. Vdshburn testified that he never went to the waternel on
fields until July 13.

Because of the unreliability of Rodrigues’ testinony as to this
event and the July 6 incident in a casaba crew, and the | ack of any
corroborating evidence, | cannot nake any findings as to this incident.

b. PBRtching crews, July 8

Ray Adans, forenman of the pitching crews, testified that six or
eight organizers cane to the field where five crews were working, and
"disruptions” occurred in all crews. As described by Adans, the disruptions
| asted approximately fifteen mnutes, and consi sted of workers argui ng anong
t hensel ves about the nerits of the union, and about bei ng stopped from
working. He testified that the organi zers knew the nen wanted to get back to
work, and | eft as soon as possible. The organi zers were identified only as

Mexi cans, nostly nal e.
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c. PRitching crews, July 13

(n July 13, the day of the election in the pitching crews, a group of
about ten organizers visited the crews while they were working.? Mst of the
organi zers went to pitching crews, usually by thensel ves, and told the crews that
Mack Lyons, a black, union official, woul d be coning by to talk to them?®  Mack
Lyons then went to each crew and spoke to enpl oyees.

A though the organi zers who testified all denied that there were any
interruptions in the work, | find that while the organizers visited the crews sone
enpl oyees st opped working, or slowed down, causing the crewto stop. There were
several different causes for work being stopped. First, the enpl oyees argued anong
t hensel ves about the validity of the union. The union was very controversial anong
the pitching crews since nost of the other enpl oyees and organi zers were of Mexican
ancestry, while the pitchers were Black. Several w tnesses described the racial
ani nosity whi ch exi sted. Second, both enpl oyer w tnesses and organi zers testified
that nost nenbers of the crew had not been inforned earlier that an el ection was to
take place that day. The enpl oyees were confused, and sonme expressed anger at
bei ng stopped fromworking for an el ection. Third, sonme crew nenbers were angry

that the organi zers’ presence was preventing themfromworki ng.

2/ Various wtnesses gave different estinmates of the nunber of organizers, ranging
fromfour to twelve. S x organi zers were naned, and organi zer Fred Ross, Jr., who
was able to nane six, also testified that there were nore organi zers whose nanes he

did not renenber.

3/ Rodrigues and Rea testified that the organi zers travelled in groups of three or
four, while Washburn and Ross testified that each, organi zer went alone to the
crews. | find the latter version nore credibl e since there were usual |y about
seven pitching crews working, and if about nine organizers (excluding Lyons)

di vi ded t hensel ves between the various crews, there would usually be only one
organi zer in a crew
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The confusion in the pitching crenws can al so be expl ained by the
nature of the work which was physically demandi ng and required the crew to work
together as a chain, and perhaps the personalities of the nen, who were descri bed

as easily angered.

Rodrigues testified that two to three tons of waternel ons were | ost
due to organi zers tranpling on vines and broken nel ons. However, forenan Adans
testified that he sawno nelons left in the field. Washburn testified that the
organi zers were careful not to danage any vines or nelons. Rodrigues’ only
testinmony as to how he knew the extent of the damage caused by the organi zers was
that he wal ked through the fields |later that day. {dven the extensive testinony
descri bi ng the uproar and confusion on that day, and the lack of specificity in
Rodri gues' testinony concerning how he neasured the damage, | do not find that

the organi zers damaged the vines or the waternel ons.

C Access after the el ection

O July 18, after the election, three UAWorgani zers visited the
waternelon fields to tell workers about a neeting wth Gesar Chavez. Ed Rodri gues
testified that the organi zers went into two pitching crews which were working, and
di srupted work by arguing with, the enpl oyees about the union's policies toward
Bl acks. MNone of the organi zers were, identified except as bei ng Mexi cans. David
Vall es, an organi zer testified that he visited the waternel on fields four or five
days after the election, but that he went only to a cutting crew, and spoke wth
the enpl oyees while they were on their break.

| credit Valles’ version of the July 18 incident. The el ection
had al ready taken place and the union had won by a large ngjority. It is

| ogical that the cutters would be invited to a
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union neeting followng the victory. It is less believable that a group of
organi zers would go into the pitching crews, disrupt work, and get into
argunents wth the enpl oyees. M credibility resolution is al so dependent
upon ny earlier findings of unreliability of Rodrigues’ testinony.

D D sruptions of enployer's canpai gn

The enpl oyer hired SSeven Hghfill to canpaign for the no union
position anong the enpl oyees. Hghfill recruited Jai ne Brock, Connie
Gonzal es, Roberto Suarez and Johnny Macias as his assistants. The
representati ves spent nost of their tinme inthe fields fromJuly 9 to July 13,
presunabl y canpaigning. Hghfill recounted various incidents in which the
enpl oyer clai ned the UFWorgani zers interfered wth the canpai gn efforts of
t hese conpany representati ves.

1. Incident at a nachine crew July 9

O July 9, several organizers were in a field where a nachi ne crew
was wor ki ng, including Fred Ross, David Valles, and perhaps Lupe Mirgui a and/ or
Hector Felix. The conpany representatives cane to the road al ongside the field,
and the organi zers approached them The organi zers and representatives were about
thirty yards fromthe crew The testinony concerning the encounter varied, but
bot h si des described sone argui ng between the two groups, and sone nane cal | i ng.
Hghfill testified that the organi zers bl ocked the representatives' path to the
enpl oyees, and that Ross yelled and called himnames. After five to ten mnutes,
Hghfill and his assistants left the area. Ross described a "verbal sparring
nmat ch" between the two sides, and nane cal ling by Sacias and Brock. He testified

that he did not call Hghfill nanes.
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Fromthe deneanor of the wtnesses, | find that an argunent erupted
between the two groups, in which both yelled insults at the other. Throughout the
hearing, Hghfill exhibited bias against the union, often interrupting the
testinmony of union wtnesses to nmake renarks or to laugh. (Hghfill was assisting
the enpl oyer's attorney in presenting the conpany's case.) Ross admtted that
there was a "verbal sparring natch" between the sides, and admtted to naki ng
certain derisive cooments, such as, "You're in the big | eagues now "

Hghfill also testified that the organi zers had bl ocked the conpany
representatives' access to the workers, but | do not find that this occurred.
There was no preci se description of what the organi zers had done to bl ock the
path, and there was no corroborating testinony. The organi zers al so deni ed t hat
this had occurred. There was no testinmony by any w tness describi ng any physi cal
cont act .

2. Incident at Aguilera s nmachine crew July 10

O the norning of July 10, the conpany representative approached
the crew of Gesar Aguilera which was working in a field. The only UFW
organi zer present was Rosalinda Aguirre, who spent nost of the canpaign wth
that crew

Aguilera told the crewto stop worki ng because the representatives were
going to talk to them The representatives had di scussed the conpany' s nedi cal
plan for about five mnutes, when about six UFWorgani zers drove up and wal ked to
the edge of the field where the representatives were. The enpl oyees and Aguirre
were about 10 or 15 yards away fromthis group. The organi zers gave credi bl e
testinony that they felt they had to be there to protect Aguirre because of the
reputations of Hghfill's assistants
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for violent organizing tactics.

There is a conflict in the testinony over an interaction between
conpany representative Gonzal es and organi zer Valles, which occurred as the
organi zers wal ked up to where the representatives stood. Hghfill testified
that Valles jabbed Gnzales in the chest wth his el bow as he passed her,
saying "Get the fuck out of ny way." Valles testified that the interchange
consi sted of Gonzales calling hima fat slob. The other UFWorgani zers deni ed
havi ng seen any i nt erchange between the two.

It is possible that Hghfill was mstaken in thinking that Valles
j abbed onzal es as he passed. onzales did not testify, and no expl anati on was
given for her absence. The enpl oyer has not presented sufficiently convincing
evidence to prove that this encounter happened as Hghfill testified. As was
noted before, Hghfill expressed bias against the UFW and his perception nay
have been sonewhat altered.

The organi zers and representatives proceeded to argue about the
nerits of the union. Insults were nade by each aide about the other. Qne of
t he enpl oyees asked to hear both sides, and Ross proposed a debate. The
representatives rejected the suggestion, and soon | eft, the whol e incident
| asting about five mnutes. Afewmnutes |ater, nost of the organizers |eft.

3. Incident at drilo Alvarado' s nachine crew, July 10

O July 10, shortly after the incident at Aguilera s crew, another
confrontation occurred between the representatives and a URWor gani zer.

A though there are sone inconsistencies and conflicts between the testinony of
various wtnesses, it appears that the crewwas eating their breakfast, sone
i nsi de a bus and sone outside in the shade of the bus. The bus was parked near

an
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irrigation ditch, and the enpl oyees outsi de sat between the bus and the ditch.
At one point both Brock and de VWl f had boarded the bus and were arguing. De
VI f was telling the workers about Brock's past, and Brock was encouragi ng the
workers to listen to the conpany's side. After a fewmnutes, de VI f and
Brock both left the bus. Several of the enpl oyees foll owed Brock outside,
where the conpany representatives spoke wth the enpl oyees for 10 to 15

m nut es.

There was sone testinony that as de Wl f passed Brock, as she
either got on or off the bus, she pushed him A the tinme Brock was standi ng
on one of the steps by the door of the bus. There was uncontradicted testinony
that the passageway was narrow, that Brock was a big man, and that de VWl f was
angry during the incident. Thus, it is reasonable to conclude that de VI f
did conme into physical contact with Brock as she passed, and perhaps pushed
him However, the testinony of the enployer's wtnesses is in conflict as to
the force of this inpact.

Hghfill testified that when de Vol f pushed Brock, he fell and a
worker broke his fall. But Margarita lbarra, an enpl oyee seated near the
front of the bus, repeatedly testified that Brock just stepped to one side.

S nce Hghfill was admttedly outside the bus, and therefore could not observe
the incident as well, | do not credit his version. ¥

4. Threat to Suarez, July 10

Hghfill also testified that on July 10 the representatives and
sone organi zers net in a road, as the representatives were going to talk to a

crew Haghfill testified that one of the

4/ Brock was described as being over six feet tall and over 200 pounds,
while de Wl f was a wonan of average size. It is highly unlikely that she
woul d have pushed hi mvery hard.
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organi zers threatened Suarez, and the representatives |eft wthout talking
to the crew because of their fears of violence.

| cannot attribute the threat to any of the organi zers because of
the inconsistencies in Hghfill's testinony.

Oh direct examnation, Hghfill clained that Mirguia said to
Suarez, "You re not comng back to this field tonorrowor to any other field."
But on cross examnation, Hghfill testified that it was Felix who nade the
threat. Hghfill described Felix as having shoul der length hair, but Felix in
fact had short hair, and testified that he always had. Mirguia was never des-
cribed as having | ong hair.

5. Foll ow ng conpany representatives

Hghfill testified that many tines the representatives were
followed in their cars by organizers. Felix did admt that he fol |l owed the
representatives when they went to Aguilera s crewon July 10. The only ot her
speci fi c exanpl e recounted by Hghfill was when one of the organi zers
threatened Suarez. Hghfill testified that the organi zers had been fol | ow ng
the representatives, and then stopped and got out of their car after the
representatives had.

These two i nstances of follow ng were not contradi cted by the UFW
w tnesses. Rather, various organizers testified that they knew of the
reputations of Hghfill’s assistants for violence, and at various tines took
steps to insure that nore than one organi zer was present when the
representatives were there. Therefore, it appears that at tines organizers
did foll owthe conpany representatives. There was no testinony that the

foll ow ng prevented the representatives from canpai gni ng.
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CONCLUSI ONS CF LAW

In enacting the ALRA the legislature declared it to be
the policy of the State of California to encourage coll ective bargai ni ng. ¥
Noting the need for workers to receive information concerning the advant ages
and di sadvant ages of unionization, and the general |ack of alternative channel s
of communi cation open to agricultural enpl oyees, the Board enacted an access
regul ation. See, 8 Gal. Admn. Code §20900(b), (c), and (d).

The access regulation, 8 Cal. Admn. Code 820900, permts limted
access by uni on organi zers onto the premses of agricultural enployers. In
uphol ding the regul ation, the Suprene Gourt held that the enployer's right to
excl ude organi zers was subordinate to the public benefit in encouragi ng

col l ective bargaining. Agricultural Labor Relations Board v. Superior Gourt,

16 Cal. 3d 392 (1976).

Access permtted by the regulation is subject to several
limtations. Access is available for thirty-day peri ods commenci ng upon the
filing of a notice of intention to take access. Section 20900 (e) (1) (A and
(B). The right to access continues at |east five days fol |l ow ng conpl eti on of

the bal |l ot count.

5/ Gl . Lab. Code §1140. 2 provi des:
It is hereby stated to be the policy of the Sate of California to
encourage and protect the right of agricultural enployees to full
freedomof association, self-organization, and designation of
representatives of their own choosing, to negotiate the terns and
conditions of their enploynent, and to be free fromthe
interference, restraint, or coercion of enployers of labor, or their
agents, in the designation of such representatives or in self-
organi zation or in other concerted activities for the purpose of
col l ective bargaining or other mutual aid or protection. For this
purpose this part is adopted to provide for coll ective-bargai ni ng
rights for agricultural enpl oyees.
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Section 20900(e)(1) (©Q. Access is permtted only during lunch and before and
after work. Section 20900(e) (3). Access is limted to two organi zers for each
crew on the property, unless the crew has nore than thirty nenbers. Section
20900(e) (4) (A. Won the request of an enployer or its agents, organi zers nust
identify thensel ves by nane and | abor organi zati on. Qganizers nust al so wear
an identifying badge. Section 20900(e)(4)(B). The right to access does not

i ncl ude conduct disruptive of the enpl oyer's property or agricul tural

operations, including injury to crops or nachinery. However, speech by itself
is not considered disruptive conduct. Section 20900(e)(4) (A .

The thrust of these limtations is to prevent disruption of work
and property. Thus, the nunber of organizers who may enter the property is
limted, the organi zers may enter only during nonworki ng hours, and
di sruptive conduct is not allowed. Smlarly, the Lhited Sates Suprene Court
has aut hori zed access where alternative channel s of comuni cation are not
available, limted to situations which woul d not invol ve work di sruption. In

Labor Board v. Babcock & WIlcox Co., 351 US 105 (1956), the Court |limted

access to "nonworking areas of the enpl oyer's premses.” GCentral Hardware
Go. v. NLRB, 407 U S 539, 545 (1972). The purpose of that |limtati on seens

to be to prevent disruption of work. Agricultural Labor Rel ations Board v.

Superior Gourt, supra.

The ALRB access regul ation provides that an organi zer who vi ol ates
its provisions nay be barred fromtaki ng access in any one or nore of the
regions, and that a | abor organi zation may be simlarly barred if its organi zers
repeatedly violate the provisions. 8 Gal. Adnmin. Gode 8§20900(e) (5) (A) .

I npl enentation of the sanctions,

-20-



CONCLUSI ONS CF LAW
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Section 20900(e)(1) (Q. Access is permtted only during lunch and before and
after work. Section 20900(e) (3). Access is limted to two organi zers for each
crew on the property, unless the crew has nore than thirty menbers. Section
20900(e) (4) (A). WYoon the request of an enpl oyer or its agents, organi zers nust
identify thensel ves by nane and | abor organi zation. Qgani zers nust al so wear
an identifying badge. Section 20900(e)(4)(B). The right to access does not

i ncl ude conduct disruptive of the enpl oyer's property or agricul tural

operations, including injury to crops or nachinery. However, speech by itself
is not considered disruptive conduct. Section 20900(e)(4)(A.

The thrust of these limtations is to prevent disruption of work
and property. Thus, the nunber of organizers who rmay enter the property is
limted, the organi zers may enter only during nonworki ng hours, and
di sruptive conduct is not allowed. Smlarly, the Lhited Sates Suprene-Court
has aut hori zed access where alternative channel s of comunication are not
available, limted to situations which woul d not involve work disruption. In

Labor Board v. Babcock & Wl cox (., 351 U S 105 (1956), the Court limted

access to "nonworki ng areas of the enployer's premses.” Central Hardware
G. v. NLRB, 407 U S 539, 545 (1972). The purpose of that limtation seens

to be to prevent disruption of work. Agricultural Labor Rel ations Board v.

Superior Gourt, supra.

The ALRB access regul ation provides that an organi zer who vi ol ates
its provisions nay be barred fromtaki ng access in any one or nore of the
regions, and that a | abor organi zation may be simlarly barred if its organi zers
repeatedly violate the provisions. 8 Gal. Adnmin. Gode 8§20900(e) (5) (A) .

I npl enentation of the sanctions,
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Uoon filing a notice of intention to take access, the WFWcoul d have up to
two organi zers in the fields during working hours for organizational purposes
for each crew, and the organizers could talk to the workers and distribute
literature. The union could not interfere or disrupt the work, and no nore
than two organi zers at a tine could be wth a crew, except as provi ded by
§20900 (e) (3) and (4).

I find that the instances of violation of the access rule
recounted at the hearing did not constitute nore than i nadvertent or
“technical" violations. The enployer failed to prove any harmto its
agricultural operations. Wrk disruptions were mninal, and generally not
the fault of the organizers. S nce there was no intentional or reckless
violation, and no substantial disruption of work, no sanctions shoul d be
i nposed agai nst the UWFWor any of its organi zers.

In many of the incidents described by the enpl oyer's w tnesses,
the enpl oyer did not neet its burden of show ng that the indivudals invol ved
were organi zers or agents of the UFW Were nanes were omtted, the
descriptions were generally so vague that it would be inpossible to identify
a specific individual. In some instances, the wtnesses could not give any
description at all. No wtnesses gave any reason for know ng that these
peopl e were organi zers, such as the presence of a badge.¥ Al of these
W t nesses were asked if they had done anythi ng since the election to

determne the identity of these persons, and none had. There

8/ There was only one person who all egedly was an organi zer but wore no badge
and refused to identify hinself.
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and determnation of their severity, are discretionary. In
determning how that discretion is to be exercised, certain factors
shoul d be consi der ed.

Wil e the access regul ation permts use of the enpl oyer's property
for organizing, it appears that the regul ations attenpt to avoid conflict
between that use and the enployer's use, i.e., agricultural production. Were
violations of the access rule result in harmto the enpl oyer by disruption of
its agricultural operations or property, sanctions nay be appropri ate.

Wil e sone violations of the regulation may not result in direct
harmto the enpl oyer's agricul tural production sanctions mght al so be
considered as a deterrent to intentional violations or those involving reckl ess
di sregard of the access rule. By inposing sanctions in such cases,

"8 wll not be sanctioned

"particularly flagrant abuse of the access limtations
by the Board. It would be inconsistent with the purpose of the access
regul ati on, however, to inpose sanctions agai nst inadvertent, or technical
violations of the rul e which cause no harmto the enployer's agricul tural
oper ations. ”

Bef ore det erm ni ng whet her any viol ations of the access rul e by
union organi zers in this case require inposition of sanctions, we nust consider

t he expanded access whi ch had been granted to the UFWas a renedy for unfair

| abor practices coomtted during a 1975 el ecti on canpai gn at Sam Andrews' Sons.

3 ALRB No. 45 (1977).

6/ Dessert Seed Gonpany, Inc., 2 ALRB No. 53 (1976), Hutchi nson concurri ng.

7/ Whether or not sanctions are inposed pursuant to 820900 (e) (5) (A,
violations of the regul ation nay constitute unfair |abor practices,
820900(e) (5)(B), or require setting aside an el ection, 820900(e)(5) (O.
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was al so uncontradi cted testinony fromtwo w tnesses that a nunber of enpl oyees
had canpai gned on behal f of the union anong the crews in question. The actions
of an enpl oyee, even an active uni on proponent, cannot be attributed to the

union. D Arigo Bros. of Galifornia, 3 ALRB No. 37 (1977). | therefore cannot

hol d the uni on responsible for the activities descri bed where only unnaned
"organi zers" were involved. | also cannot find that the union had too nmany
organi zers in the fields based upon the presence of unnamed organi zers.

The work disruptions that occurred all consisted of organi zers
tal king to enpl oyees as they were working, and the enpl oyees sl ow ng down or
stoppi ng work for short periods of time. There was no evi dence that organizers
ever physically interfered wth the enpl oyees’ work. The access regul ation
| eads ne to conclude that the organi zers' conduct is insufficient to constitute
di sruption or interference because it consists only of speech. 8 CGal. Admn.
Gode 820900(€)(4) (O provides that speech by itself shall not be considered
di sruptive conduct.

Even if the Board neant to include speech as a basis for
finding disruption or interference during organi zi ng whi ch occurs during the
wor k- day, ¥ such speech woul d have to be sonething nore than sinply canpai gni ng
for the election. The Board permtted UFWorgani zers at the enpl oyer's
property to enter the fields for organizational purposes during working hours,
and to talk to the people. Nothing nore than that occurred.

It was the enpl oyees t hensel ves who st opped working, of their own

volition. Rather than discipline or even reprinand these

9/ This refers to the renedy in SamAndrews’ Sons, 3 ALRB No. 45 (1977),
di scussed supr a.
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enpl oyees, or the organi zers, the forenen and supervisors (except for a few
coments by BEd Rodrigues) did nothing. ne forenan even testified that

di scipline was not necessary. Another sinply picked up sone nel ons hinsel f,
and told the machine to sl ow down. These actions by the conpany's
representatives nmake clear the insubstantial nature of any disruptions which
did occur. There was no evidence that the enpl oyer's harvest yield was
decreased by the organi zer's activities.

The incidents of disruption of the enpl oyer's canpai gn caused
mninal interference wth the enpl oyer's canpai gn but did not constitute abuse
of the union's right to exercise access. The incident on July 9 consisted of
conpany representatives approaching a crew where organi zers were al ready
present, and an argunent erupting between the two groups. The incident at
A varado's crewon July 10 al so consisted of only an argunent between an
organi zer and a conpany representative, wth the organi zer perhaps lightly
pushing the representative. The incident at Aguilera s crew on the sane day
was the only tine organi zers clearly intruded on a speech by representati ves.
Even then, the organi zers proposed a debate between the two sides. Each of
these incidents |lasted only about five m nutes.

QONCLUS ON

The enpl oyer's case consisted of a series of mnor infractions of
the access rule, many of which were poorly docunented and bl own out of
proportion. Wen we carefully examne the actual evidence we find only that
whi | e organi zers spoke to enpl oyees during work, as was all owed by a Board
decision, a few of the enpl oyees sl owed down or perhaps stopped work for a few

m nut es.
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Argunent s sonetines erupted between workers, organi zers and conpany
representatives, causing short delays in work or enpl oyer canpai gning. e
organi zer nmay have refused to identify hinsel f. The incidents do not show
intentional reckless violation of the access rule or disruption of the

enpl oyer's agricultural operations Sanctions shoul d not be inposed agai nst
the union or its organizers for violation of the access regul ati on.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herein, |
recoomend that the Mdtions to Deny Access be deni ed.

DATED  June 8, 1978

Respectful |y submtted,

ELI ZABETH M LLER
I nvestigative Heari ng Exam ner
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