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DEQ S AN AND GROER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nmenber panel.

O July 24, 1978, Admnistrative Law Gficer (ALO Paul D
Qumm ngs issued the attached Decision in this proceeding. Thereafter,
Respondent filed tinely exceptions and a supporting brief, and the
General (ounsel filed a brief in response to the exceptions.

The Board has consi dered the record and attached
Decision in light of the exceptions, response to exceptions, and

supporting briefs, and has decided to affirmthe ALOs rulings,?

Yve find no error inthe ALOs refusal to adnmt into evidence the
Decision of the Admnistrative Law (ficer and the transcript from Case
Nos. 77-CE12-E and 77-CE19-E Respondent failed to adequately specify
whi ch portions of these docunents it w shed to have admtted, as is
required for admnistrative notice. See B Jefferson, Cal i fornia
Evi dence Benchbook, Section 47.3, at 840 (1972). I\breover, Respondent
neither argues, nor do we find, that it suffered any prejudice as a
result of this ruling. A so,

(Fn. 1 cont'd. on p. 2)



findings,? and concl usions as nodified herein, and to adopt his

recormended Qrder as nodified herein.

V¢ agree wth the ALOs conclusion that Respondent di scharged
Heriberto S lva, a known | eadi ng union activist, in violation of Sections
1153 (c) (d), and (a). This conclusion is supported by S lva' s credited
testinony relating the discharge to his participation in ALRB hearings, ¥
the conflicting reasons given for his termnation by supervisor John
Martinez and owner Steven Martori, and the credited testinony of Enrique
Zanbrano indicating that Respondent al so termnated S |va because he filed

a charge
(Fn. 1 contd.)

the AAO permtted Respondent to relitigate matters whi ch were previously
litigated in the prior unfair |abor practice case to the extent they were
relevant to the instant case. V& take admnistrative notice of our
decision in Case Nos. 77-CE12-E and 77-CE19-E, Martori Brothers
Dstributors, 4 ALRB Nb. 80 (1978), and the Admnistrative Law Gficer's
Ceci sion attached thereto, both of which found that Slva was [awful |y

di scharged for insubordination in January 1977. Qur concl usi on regardi ng
Slvainthat case is in no way inconpatible with our decision herein that
S |va was discharged in January 1978 for engaging in protected activity.

2 Respondent excepts to the ALOs credibility resolutions. W
Wil not reverse an ALOs credibility resol ution unl ess the clear
preponderance of all the relevant evidence convinces us that it is
incorrect. Standard Dry V@l | Products, Inc., 91 NLRB 544, 26 LRRM 1531
(1950); AdamDairy dba Rancho Dos Ros, 4 ALRB No. 24 (1978). Ve find the
%Ols credibility resolutions herein are supported by the record as a

ol e.

1t was stipulated that S lva testified at the ALRB hearing on
Respondent ' s post - el ecti on obj ections, but Respondent excepts to the ALOs
finding that Slva' s testinony was adverse to Respondent. That Slva's
testinony at an ALRB heari ng was adverse to Respondent nay readily be
inferred fromSeven Martori's statenent to S lva that: "...the probl em
is howaml!| going to keep you working here after all the damage you have
done tonein all the hearings." Mreover, it is apparent fromthe
deci sions of the Investigative Hearing Examner and the Board in Martori
Brothers Dstributing, 4 ALRB No. 5 (1978), of which we take
admnistrative notice, that Slva testified as a union w tness and gave
testinony in opposition to Respondent' s post-el ecti on obj ecti ons.

5 ALRB N 47 2.



with the ALRB.

The ALO correctly found Respondent's ostensibl e justification
for the discharge, Slva's alleged threats, to be a pretext. V¢ note
that the initial threats allegedly made by S|va agai nst Steven Martori
and his famly did not pronpt any discipline and that Slva was
reinstated shortly after they were alleged to have been made. Martori's
hearsay testinmony that Slva threatened other enpl oyees, nuch of it
doubl e hearsay and w t hout enpl oyee nanes, dates, or |ocations, is too
unreliable to support a finding that such threats were nade. Robert
Vel iz, an enpl oyee of Respondent and Martori's asserted source of
i nfornation about these threats and the al |l eged reci pient of sone of the
threats, was not called to testify and Respondent nade no show ng that he
was unavailable. Mrtori's testinony that Slva, at an August 1978 ALRB
hearing, threatened to "get" Martori is too anbi guous in the context of
the hearing to support a finding that the threat was personal in nature.
It is true that the hearsay and other testinony about the alleged threats
is admssible to showthat Martori believed that such threats had been
nade. However, we find that Martori's condonation of past threats and
the statenents attributed to Martori and Martinez indicate that Slva
woul d not have been termnated but for his union and protected
activities.

V¢ disagree with the ALOs concl usi on that Respondent viol ated
the Act by its ejection of Slva fromits fields. It is undisputed that
Slva entered Respondent's property the norning of January 12, 1978, the
day after his discharge, that S|va asked
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for and was deni ed enpl oynent, that Steven Martori tw ce asked Slva to
| eave Respondent's property, and that S lva refused to | eave until he had
spoken with one of Respondent's enpl oyees about an unspecified subject.
There is no evidence that Slva intended to take access on behal f of the
UFWor that he was engaged in organizational or other protected activity
at the tinme of his ejection. Athough Slva testified that, after his
refusal to depart, he was forceful |y pushed of f Respondent's prem ses by
Seven Martori, Martori testified that he nerely took an unresisting
Slva by the armand escorted hi moff the Respondent's property. The ALO
nade "no credibility resolution regarding this disputed testinony. Under
t hese circunstances and absent evidence that S lva was engaged in
protected activity at the tine of his e ection, or that his e ection
woul d ot herw se reasonably tend to restrain enpl oyees in the exercise of
their Section 1152 rights, we find no violation of the Act and
accordingly dismss this allegation of the Conplaint.
CROER
By authority of Labor Gode Section 1160, 3, the
Agricultural Labor Relations Board hereby orders that the Respondent
Martori Brothers Dstributors, its officers, agents, successors, and
assigns shall :
1. Gease and desist from
(a) Dscharging, laying off, or otherw se discrimnating
against any of its agricultural enpl oyees because of their union
nenber ship, union activities, giving testinony or otherw se participating

I n hearings conducted by the Board,
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filing of charges with the Board, or other protected activities.

(b) I'n any other nanner interfering wth, restraining, or
coerci ng any enpl oyee in the exercise of rights guaranteed in Labor Code
Section 1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Imediately offer Heriberto Slva full reinstatenent
to his forner position or a substantially equival ent position, w thout
prejudice to his seniority or other rights and privileges to which he is
entitled, and make himwhole for any | oss of earnings or other economc
| osses he has suffered as a result of his discharge, plus interest thereon
conputed at 7 percent per annum

(b) Preserve and nake available to the Board or
its agents, for examnation and copying, all payroll records and any ot her
records necessary to determne the anount of back pay and ot her rights of
rei mbursenent due Heriberto S lva under the terns of this Qder.

(c) Sgn the attached Notice to Enpl oyees and, after
translation of the Notice by the Regional Drector into appropriate
| anguages, provide copies of the Notice in sufficient nunbers for the
pur poses set forth herei nafter.

(d) Post on its premses copies of the attached
Noti ce to Enpl oyees at tines and places to be determned by the Regi onal
Drector. The Notices shall renain posted for a period of 12 nont hs.
Respondent shal | exercise due care to repl ace any posted Notice which has

been al tered, defaced, covered, or renoved.
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(e) Mail copies of the attached Notice to Enpl oyees in all
appropri ate | anguages, within 30 days after issuance of this Qder, to
al | enpl oyees enpl oyed by Respondent at any tine since January 11,

1978.

(f) Arrange for a representati ve of Respondent or a Board
Agent to distribute and read the attached Notice to enpl oyees in
appropri ate | anguages to the assenbl ed enpl oyees of Respondent on
conpany tine. The reading(s) shall be at peak season, at such tine(s)
and pl ace(s) as are specified by the Regional Drector. Follow ng the
readi ng(s), the Board Agent shall be given the opportunity, outside
the presence of supervisors and managenent, to answer any questions
enpl oyees nmay have concerning the Notice or their rights under the
Act .

(g) Hand a copy of the attached Notice to Enpl oyees to each of
its present enpl oyees and to each enpl oyee hired during the six nonths
follow ng issuance of this Oder.

(h) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to
conply wthit. Upon request of the Regional Drector, Respondent shall
notify himher periodically thereafter in witing what further steps have
been taken in conpliance wth this Oder.

Dat ed: July 18, 1979

GRALD A BROM (hai rnan

RONALD . L. RUZ Menber

JGN P. MCARTHY, Menber

5 ALRB No. 47 6.



NOT CE TO EMPLOYEES

After a hearing in which each side presented evidence, the
Agricultural Labor Relations Board has found that we viol ated t he
Agricultural Labor Relations Act by interfering wth, restraining, and
coerci ng enpl oyees in the exercise of the rights guaranteed them by
Section 1152 of the Agricultural Labor Relations Act. Ve have been
ordered to notify you that we will respect your rights in the future. W
are advi sing each of you that we wll do what the Board has ordered and
also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

(1) To organi ze thensel ves;

(2) To form join or hel p unions;

(3) To bargain as a group and choose whomthey want
to speak for them

(4) To act together wth other workers to try to get
a contract or to help or protect one anot her;

(5) To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing any of the things |listed above.

VEE WLL NOT discharge, lay off, or otherw se discrimnate
agai nst enpl oyees with respect to their hire or tenure of enpl oynent,
because of their union menbership or activities or because of their filing
of charges wth the Agricultural Labor Relations Board or because of their
testinony in hearings conducted by the Agricultural Labor Rel ati ons Board.

VE WLL GFFER to reinstate Heriberto Slva to his forner
position and rei nburse himfor any | oss of pay or other noney | osses he
has suffered as a result of his discharge on January 11, 1978, plus
interest on the total award, conputed at 7%per year.

Dat ed:

MARTCR BROTHERS D STR BUTCRS

By:

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the State of California.

DO NOT REMOVE CR MUTI LATE
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CASE SUMVARY

Martori Brothers Distributors (URWY 5 ALRB No. 47
Case No. 78-CE3-HR

ALO DEd S ON

The ALO concl uded t hat Respondent di scharged enpl oyee Heriberto Slva
because of his testinony in an ALRB representation hearing (see Martori
Brothers Dstributing, 4 ALRB No. 5) and because of his union activity, in
violation of Sections 1153 (d), (c) and (a). In so holding, the ALO
rej ected Respondent's defense that it discharged S |va because of
unprotected threats nmade by hi magai nst owner Seven Martori, his famly,
and ot her enpl oyees, finding that no personal threats were nade by Slva
and that Respondent's defense was pretextual. The ALO al so concl uded t hat
Respondent violated the Act by forcefully e ecting Slva fromits property
the day after his discharge.

BOARD DEAQ S ON

The Board affirned the ALOs conclusion that S|va was
di scharged in violation of Sections 1153(c), (d), and (a), noting that
S lva was a known | eading union activist, that Slva testified agai nst
Respondent in an ALRB representati on proceeding, that at the tine of his
di scharge S lva was tol d by owner/supervi sor Steven Martori, "The probl em
is howaml! going to keep you working here after all the damage you have
done to ne in all the hearings," that Martori and supervi sor John Martinez
gave conflicting reasons for Slva's termnation, and that Martinez had
told enpl oyees that S lva was going to be laid off because he had filed a
charge wth the AARB. The Board al so affirmed the ALOs finding that
Respondent ' s def ense of msconduct was pretextual, noting that sone of the
alleged threats did not pronpt any imedi ate discipline, that Slva was
reinstated after some of the threats, that the hearsay evi dence regardi ng
threats to enpl oyees was too unreliable to support a finding that such
threats were nade, and that the statenents attributed to Martinez and
Martori indicated that Respondent woul d not have termnated S |va but for
his union and protected activities.

The Board concl uded that Respondent did not violate the Act by
its ejection of Slva fromits field. The Board noted that there was no
evidence that S1va was engaged in organi zational or other protected
activity at the tine of his ejection, that Martori had tw ce asked Slva to
| eave voluntarily, and that an unresol ved credibility dispute |eft open the
qguestion of the degree of force used in the course of the ejection.

The Board found that the ALOdid not err in refusing to admt
into evidence the ALO Decision and transcript fromMartori Brothers
Dstributors, 4 ALRB Nb. 80, as Respondent had failed to adequately
specify the portions of these docunents it wshed to have admtted. The
Board al so found that Respondent had not suffered any prejudice as a
result of the ALOs ruling, noting

5 ALRB No. 47
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that the ALO had permtted relitigation of relevant natters.

Finally the Board took admnistrative notice of its prior decision as well
as the decision of the ALOin Martori Brothers Dstributors, 4 ALRB No. 80,
and concl uded that its decision in that case and its decision in the instant
case were in no way inconpatible.

ReEMED AL GRDER

The Board issued a cease-and-desi st order, and ordered the readi ng,
posting, distribution, and nailing of renedial Notice to Enpl oyees. The
Board al so ordered Respondent to offer Slva imediate reinstatenent to his
forner or a substantially equivalent job, and to nake hi mwhol e for any |oss
of pay or other econonmc |osses he may have suffered as a result of his
discrimnatory discharge, plus interest conputed at seven percent per annum

* * %

This case summary i s furnished for infornation only and i s not an
official statement of the case or of the ALRB

5 ALRB No. 47
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STEVEN NAGANOQ  Esq.
~of H Gentro, Gilifornia, for
the General Counsel

DRESSER STALL & JAQEBS, by
CHARLEY M STALL, BEsqg. and R CHARD ANDRADE, Esg. of
Newport Beach, California, for Respondent

AN TA MORGAN of Cal exico, Galifornia, and
HER BERTO S LVA of Yuraa, Arizona for the
Charging Party

CEQ S ON
STATEMENT GF THE CASE

PALL D QUW NG5S, Administrative Law Oficer: This case was
heard before me in B Gentro, Galifornia on April 12 and 13 and May 23
and 24, 1S/8. The conpl aint as anended al |l eges viol ati ons of Sections
1153(a), (c) and (d) of the Agricultural Labor Relations Act, herein
called the Act, by Martori Brothers Dstributors, herein called
Respondent. The conpl aint is based upon charges filed on January 12,

1978 by Whited Farm \WWrkers



of Averica, AFL-AQQ herein called the Uhion, The charges and the
conpl aint were duly served upon Respondent.

Al parties were given full opportunity to participate in the
hearing and after the cl ose thereof, the General Gounsel and Respondent
each filed a brief in support of its respective position.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs

filed by the parties, | nake the foll ow ng:

F ndi ngs of Fact

. Jurisdiction

| find that Respondent is a partnership engaged in agriculture
inthe Inperial Valley, Galifornia and is an agricul tural enpl oyer w thin
the neani ng of Section 1140.04(c) of the Act.

| further find the Union to be a | abor organization representing

agricultural enpl oyees within the neani ng of Section 1140.4(f) of the Act.

I1. The Alleged Wnhfair Labor Practices

The conpl aint as anended al | eges that Respondent vi ol at ed
Sections 1153(a), (c) and (d) of the Act by the discrimnatory di scharge on
January 11, 1978 of Heriberto S lva, hereinafter called M. Slva, because
of his activity on behalf of the Uhion and his testinony before the

Agricul tural Labor



Rel ations Board, herein called the Board, and because on January 12,
1978, Respondent, in the person of Seven Martori, grabbed M. Slva
and carried himoff Respondent’'s field in view of Respondent's
enpl oyees for the sane reasons.

Respondent denies that the termnation of M. Slva and

his ejection fromRespondent's property were unlawf ul Iy noti vat ed.

A Respondent's (perations

Respondent grows and harvests |lettuce on its property in

Galifornia's Inperial Valley.

B. The D scharge of M. S lva

M. Slva testified wthout contradiction and | so find that
he has worked in the lettuce fields for fourteen years, including those
of Respondent during the 1966, 1967, 1968, 1969, 1976 and 1977 seasons.
In the 1976 season M. S |va began work for Respondent on Decenber 9
and worked until January 26, 1977. During this period he engaged in
various activities on behalf of the Uhion. This included the
distribution of Uhion buttons to enpl oyees of Respondent, the
soliciting signatures on union authorization cards, hol ding neetings in
the field anong Respondent's enpl oyees, acting as an observer for the
Lhion at a Board el ection invol ving Respondent and the Unhion, and
testifying agai nst Respondent at a hearing on objections to the

el ection, which election led to the certifying of the Uhion as the bar-



gai ning representative of Respondent's enpl oyees. He al so was
naned presi dent and del egate on behal f of Respondent's enpl oyees
to a Union convention. Respondent stipulated that fromthe tine
of this election forward, it had know edge of M. S lva's active
support of the Uhion. It certainly knew he was a uni on observer
at the election and that he gave testinony at the hearing on
objections to the election. Wile it is true, as Respondent
contends, that there is no direct testinony in the record of this case
as to whether M. Slva s testinony was unfavorabl e to Respondent, it
nay clearly be inferred fromthe record that M. Slva s testinmony was
unfavorabl e to Respondent and | so find.

n January 6, 1977, M. Slva, who had been working for
anot her conpany, went back to work for Respondent. M. Slva testified
that he was hired by Juan Martinez in Calexico, at the solicitation of
M. Martinez, who told himthat the work was goi ng to be very good and
that Respondent needed persons like himto work there. M. Mrtinez
testified that when he hired M. Slva he did not recogni ze hi mbecause
he was wearing a beard. | find that Martinez not only recogni zed him
but that they di scussed whether M. S lva woul d have trouble wth S even
Martori, nmanager of Respondent's operations and stipul ated by the
parties to be the enpl oyer. M. Slva s apprehensions in that
direction were set to rest by M. Mrtinez.

M. Slva testified wthout contradiction and | so
find that upon being rehired he continued his activities on behal f of
the UWion. He circulated a petition anong the enpl oyees for

signatures, which petition was directed to the



Board requesting it to certify the Union as the bargaining re-
presentatives of the enployees. This activity was openly
commenced on January 9, 1978 and was observed by A fonso Reyes,
Canerino Sandoval, and John Martinez, all of whomare stipul ated
by the parties to be supervisors of Respondent. Wiile none of
the supervisors read the petition, M. Slva told M. Reyes what
the petition contained.

M. Slva also testified that on the norni ng of January
11, 1978, upon arriving for work, a group of enpl oyees asked him
what they could do about getting paid for the repacking of |et-
tuce fromboxes that had been danaged by the rain. He told them
there was a way but before going into it supervisor Canerino
Sandoval cane up to tell the enpl oyees they woul d be paid for
such work. M. Slva contended that Sandoval knew of his parti -
ticipation in this natter, because he coul d hear what was bei ng

said, Seven Martori was nearby. Wthin mnutes of this event,
M. Slva encountered Steven Martori by the edge of the field and

a di scussion took place between them

M. Slva testified as to this discussion in effect
inthe followng manner. M. Mrtori asked hi mwhat he was doi ng
there and he answered he had been working there for three days.
Wien asked who had hired him he answered Martinez. M. Mrtori
then said he was going to talk to Martinez. M. Slva asked
what the problemwas. To which M. Martori is said to have
answered, "You know what the problemis ... the problemis
how am| going to keep you working here after all the damage
you have done to ne in all the hearings? Let the Uhion give

you work." M. Slvareplied, "I told himthen | did not work



for the Uhion, that | supported the Uhion but that | nade
ny living working out in the fields. He said that did not nake any
difference that he was going to fire ne," After M. Martori talked to
Juan Martinez, he returned to say that since Martinez had al ready
given himthe job, he could finish the day and then he was through.

M. Steven Martori testified that this was the first
instance that he was aware that M. S lva had been re-enpl oyed and
that he was very surprised. He had previously tol d ot her supervisors,
but not Martinez, not to re-enploy M. Slva after he had quit in
1977. M. Martori's version of the event is essentially the sanme as
that of Slva except that nothing was said of Slva' s participation in
a hearing or Slva's Lhion activities. M. Mrtori does state that
inanswer to Slva's inquiry as to why he was being termnated, he
answered, "I amnot going to have a man who t hreatened ne and
threatened ny famly working for ne."

He hadn't recogni zed himwith a beard. He said that M.
Martinez "... told ne to |l et people go that | thought should go, |ike the
troubl emakers, the ones that didn't do their work well or the newer
people.”" M. Martinez further testified that M. Martori told himto cut
M. Slva down wth the rest of the peopl e that went out, because he was
new and because of other problens between M. Martori and M. Slva. He
testified that the whol e worl d knew t hese probl ens whi ch concerned t he
Board, that thing here before, when M. S lva had worked for the Conpany
the previous year. As to this event, M. Martinez testified that M.
Martori asked hi mwhy he had given M. S lva work and that



he answered he didn't have enough peopl e and so he hired him
M. Mrtori then told himM. Slva was to be cut wth the rest
of the ten or eleven other enpl oyees being cut that day. These
ot her enpl oyees were supposedly |aid off because the work was
sl ackening off for the rest of the season and Martinez al so stat-
ed that he laid M. S lva off because there was not enough work
and that M. Martori had left the laying off of Slva up to him

Athough it was conpany policy to lay off the newer enpl oyees
first on a cut back, this policy was not followed in this instance. Newer
enpl oyees remai ned on the payroll after M. S lva was termnated. This was
stipulated to by the parties and evidence was given to this effect when
Enrigue Zanbrano testified that he and his brother-in-l1aw neither of whom
had wor ked for Respondent previously, cane on the payroll after M.

S lva and renai ned on the payrol| after he was term nated.
M. Zanbrano further testified that he was present when
Juan Martinez laid off M. Slva and that M. S lva had pointed

out to M. Martinez that he was not one of the newer enpl oyees.
M. Zanbrano stated that he heard M. Martinez say in the pre-
sence of other enpl oyees on the day M. S lva was termnated as
they were finishing up that he was letting "the Iight conpl ected
one" go because he had caused probl ens before wth the conpany
and that he had submtted a conpl ai nt agai nst the conpany and it
was still going on and was goi ng to cost the conpany mllions of
dollars.” M. Zanbrano testified that the enpl oyees knew one

anot her by ni cknanmes and that M. S lva was "Querito", the |ight
conpl ected one. That is what he was called in the fields by

everyone, including M. Martinez. M. Martinez said he did not



renenber havi ng ever nade such a statenent or having had ever
referred to M. Slva as the light conplected one. | credit M.
Zanbrano in all respects.

Goncerning his reasons for termnating M. Slva on January 11,
1978, Steven Martori, hereinafter M. Martori, testified that M. Slva was
termnated, not for |ack of work, but because he did not want hi mworking
there. M. Mrtori felt that M. Slva was an unstable and potentially
danger ous person who posed a threat to the working environnent. M. Slva
had threatened him other enpl oyees, and his famly. In support of this,
M. Martori testified that on January 6, 1977 during a period when M.
S lva was previously enployed, he was called to the field by his cousin K
Martori who told himM. S lva was causing a di sturbance and was yelling,
"V're going to get the Martoris." It seens M. Slva clained to have the
right to fold boxes rather than cut and pack. Because another nan was then
folding, M. Martori told M. Slva he could cut and pack or fold the
foll ow ng day, apparently recognizing a right M. Slva for whatever reason
had. M. Slva persisted in demanding this right, whereupon M. Martori
told himhe was not going to argue the point and wal ked away. Later that
day M. S lva went to the conpany where he pursued the point. He said that
M. Martori was not running things right to which M. Martori replied that
it was his conpany and he would run it his way. M. Martori then testified
that M. Slva acted a though he was crazy, he ranbl ed, changed from one
subj ect to another until he was fired and asked to | eave the office. He
left. BEJ Martori, the one who actually heard the renark characterized by

M. Martori as athreat, testified that,



"He said the Martoris were fucked and that the Uhion was going to get the
Martoris and he was going to get the Martoris and --just to that nature.”

Ed Martori also testified that he did nothing about it, although he was in
charge, because M. S lva cal ned down after a while and went back to his

j ob.

M. Martori further testified wth respect to threats nmade to
himthat M. Slva had said to himoutside a hearing one day in March or
April, 1977, "I"'mgoing to get you." This threat was supposedly the sane
as others nmade concerning himby Slva. M. Slva did not say what he
neant by these words. Threats supposedly nade to ot her enpl oyees by M.
Slva were not wtnessed by M. Martori but stated to himby a long-tine
enpl oyee who had served as Respondent's observer at the el ection, a Robert
Veliz. Snce M. Martori was only testifying about what he was tol d
soneone el se had heard, such evidence woul d not be acceptable to prove the
truth of the natter stated, nanely that M. S lva nade threats to other
enpl oyees. Wiether M. S lva nmade threats to other enpl oyees is the essen-
tial point, not whether M. Martori mght have thought he did because he
believed Veliz. There is no evidence that he ever asked M. S |va whet her
he had nade such threats.

M. Martori testified that on January 7, 1977, M.

Slvawas inthe field wth a Mari o Pecheo handing out |eaflets
to enpl oyees after work had begun. M. Martori arrived and asked
themto | eave, whereupon M. S lva wal ked a few feet across an
irrigation ditch, still on Martori property. Wen he was infor-
ned of this and asked to nove M. S lva said, "Wy don't you cone

over here and nake nme?" Martori then crossed the ditch and he and



Slva got into along discussion, together wth M. Mrtori's cousin H
Martori and Maria Pecheo the subject of which was not related Later M.
Martori was called away to his car phone. Respondent's growers

associ ation was attenpting to work out sone agreenent whereby M. Slva
could be returned to work to avoid unfair |abor practices proceedi ngs.
After leaving the field M. Martori returned and paid M. S |va sone
noney that was owed to him M. S lva was then re-enpl oyed by
Respondent and he returned to work the follow ng work day. He quit four
or five days later. No reason was given. M. Slva' s threats, if such

they be, do not appear to have anounted to nuch.

C The BEvents of January 12 1978

M. Slva testified that on January 12, 1978, he returned to
the field before work commenced and asked Juan Martinez for a job. He
was told that only nine lines were needed and he had eleven lines. M.
Martinez testified that he told M. S lva there was no work. He further
stated that newer people who were cut off wth M. Slva showed up to
pick up their checks and since they were already there he |l et themwork
that day. It is not known whether they continued after that day. From
the not refuted testinony of M. Zanbrano, on the next day Juan Martinez
asked himif he knew of any other trios that Respondent coul d enpl oy,
and if soto bring themto work wth him M. Slva was not given
enpl oynent. Rather, M. Martori arrived soon after and, after tw ce
asking M. Slva to | eave conpany property, he escorted himfrom

Respondent' s property in viewof all the enpl o-
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yees forceably, the testinony on this point differing only in
degree. After sone heated discussion, M. Slva then went to
Respondent' s of fi ce where he was issued his wages in the form of

a check indicating that he had been laid off.

D D scussion of the Issues and Concl usi on

The determnation to be made i s whet her Respondent
termnated M. S |va because he was an unsati sfactory enpl oyee or
whet her it was because of his union activity and, if the latter,
was he di scharged or discrimnated agai nst because he gave testi -
nony in a Board proceedi ngs.

Gontrary to the contentions of Respondent, | find the
all egations of the conplaint as anmended to have nerit and that
Respondent commtted the unfair |abor practices as set forth
in said conplaint.

In NLRB v. Witen Machine Wrks, 1 CA (1953) 204
F. 2d 833, 32 LRRM 2201, 2202, it is stated:

"Wen a charge is nade that by firing an
enpl oyee, the enpl oyer has exceeded the
lawful limts of his right to nanage and

to discipline substantial evidence nust be
adduced to support at |east three points.
Frst, it nust be shown that the enpl oyer
knew t hat the enpl oyee was engaging in

sone activity protected by the Act. Second,
It nust be shown that the enpl oyee was

di schar ged because he engaged in a pro-

11



tected activity [citations omtted]. Third,

It nust be shown that the di scharge had the

effect of encouraging or di scouragi ng

nmenbership in a | abor organization.

(citations omtted)."

There is anpl e evidence in this case to show that Respondent
was anare of M. Slva' s activity on behalf of the hion. He passed out
leaflets in M. Martori's presence; he was a Uhi on observer at the
el ection; he testified agai nst Respondent at the hearing on objections
to the el ection; and Respondent's supervisors, particularly A fonso
Reyes, observed and were aware of his passing around anong t he enpl oyees
a Uhion petition to the Board. Respondent know edge wi |l be inputed
fromthat of its supervisors. A abama Marble (o., 24 LRRM 1179; N.RB v.
Wi tin Machi ne Wbrks, supra.

The General (Counsel has established that Heriberto Slva, an
agricultural enpl oyee of Respondent, an agricultural enployer, was
unlawful Iy term nated by Respondent in the persons of Steve Martori and
Juan Martinez for his activities on behal f of the Uhion, a |abor
organi zation, because he filed charges and for his testinony agai nst
Respondent in a proceedi ng before the Board. M. Slva worked for
Respondent for nany years wthout any difficulty until the advent of
activity on behalf of the Lhion in January of 1977, at which tine M.

S |va becane an undesirabl e enpl oyee, as characterized by Steve Martori
because of threats supposedly nade to M. Martori, his famly and his
enpl oyees. The words testified to as being threats and in derrogation

of the Martoris did not appear to disburb either
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Martori. Neither one did anything about it then, or even discuss
it. As it happened, the thing that notivated M. Slva's ter-
mnation was seemngly his own insistence on being fired. The
next day when M. S lva challenged M. Martori to throw hi moff
Martori property, this lead to, not violence, but a |engthy four-
way di scussion on Martori property and the re-enpl oynent of M.
Slvain the position he originally naintai ned was his right,
that of being a folder. | find that M. S|va nade no personal
threats of any kind. Indeed, after M. Slva s occasional dis-
turbed renarks, which were precipitated by an intrusion on his
rights, were in every instance overl ooked by Respondent, which
did indeed rehire himon past occasions even after he had quit.
In no event was M. S lva' s conduct egregious enough to put him
outside the pale of protected activity. Boston Lhiversity v.
NNRB, 1 CA (1977), 548 F. 2d 391, 392 and 393. In any event,

what was set to rest in the interest of |abor peace should not be

resurrected and used as cause to support a subsequent di scharge.

Al though the discharge of an insubordinate uni on nenber
is lawful, it may becone discrimnatory if other circunstances
reasonably indicate that his union activity weighted nore heavily
inthe decisionto fire himthan did dissatisfaction wth his

performance. NLRB v. Witin Machine Wrks, supra. And a

justifiable ground for dismssal is no defense to an unfair |abor
practice charge if such ground is a pretext and not the novi ng
cause. sceola 0. G- OGeamAssn. v. NLRB, 8 C A (1956,

251 F 2d 62, 66, 41 LRRM 2289.

In NNRBv. Ford Radio & Mca Gorp., 42 LRRM 2620, 2622,

it states ". . . Wile if is unnecessary for the General Counsel

13



to produce direct proof of the enpl oyer's actual state of mnd (Radio

Gficers Lhionv. NNRB, 347 US 17, 33, LRRM 2419 (1954), facts nust be

such as to uphold an inference of the enployer's discrimnatory
notivation ..." | find that such an inference nay be drawn here.

(n January 6, 1978, M. S lva was rehired by Respondent
in the person of Juan Martinez and he worked w thout incident until
the norning of January 11, 1978 when he was recogni zed as a | eader
anong hi s fell ow enpl oyees, was asked to hel p themsol ve a probl em
getting paid for the repacking of boxes of |ettuce that had been
soaked by the rain. H s invol venent was known to supervi sor
Sandoval and observed by M. Martori. Wthin mnutes, M. Slvais
net by Martori with "Wiat are you doi ng here?', even though M.

S lva had been working since January 6th. M. Mrtori clains he had
not recogni zed himpreviously wth his beard. As one woul d

recogni ze Abe Lincoln with or wthout his beard, so one woul d
recognize M. Slva. | have observed himwth and without. If they
were cutting sugar cane, | coul d understand how M. S |va woul d
remain unnoticed, but it is difficult to see how he could renain
unobserved in a row of |ettuce, especially by the boss who visits
the fields daily. In any event, M. Martori knew he was there on
January 11, and proceeded to termnate him In this termnation, |
credit the testinony of M. Slva as set forth above. This is
supported by the testinony of M. Martinez as to what he was told to
do by M. Martori and what he did do concerning this termnation.
This finding is al so supported by that testinony of M. Zanbrano as

to the reason for the termnation given
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by M. Martinez to the enpl oyees. M. Slva, otherw se an

enpl oyee in whomno one found any fault, was termnated when
there was work to be done. He woul d not have been affected by
the lay-off. He was not one of the newer enpl oyees. Wet her
viewed as a | ay-off or a discharge, the action was discrimnatory
and done because of M. S lva s union activities, which included
the giving of testinony agai nst Respondent in a Board proceedi ng.

Brunswi ck Bal ke Call ender Co. 48 LRRM1025; NNRBv. RC Can

G., 5 CA F. 2d , 58 LRRM2214. | find it significant
that M. Slva who was supposed to be a disruptive force was
permtted to continue to work throughout the day of his termn-
ation. A so, he was the only enpl oyee di scharged in the |ast
ei ght years.

Wien M. Slva applied for work on January 12, 1978,
i nstead of being re-enpl oyed as were others he was physically
ej ected from Respondent's property in violation of Sections
1153(a), (c) and (d) of the Act. Geen Briar Nursing Hrne 201

NLRB 503, 82 LRRM 1249.

As Respondent has viol ated sections 1153 (c¢) and (3)
of the Act as a derivative consequence he has al so viol ated
Section 1153(a) of the Act. Akinoto Nursery, 3 ALRB No. 73
(1977), Harcourt & ., 98 NLRS 892, 29 LRRM 1439 (1952).

| further find that as a natural consequence of the
acts coomtted by Respondent as set forth in this section above,

Respondent did interfere with, restrain and coerce, and is
interferring wth, restraining and coercing its enpl oyees in

the exercise of rights guaranteed in Section 1152 of the Act.

Therefore, | find that Respondent did thereby engage in and is
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engaging in unfair |abor practices affecting agriculture within
the neani ng of Section 1153(a), (c) and (d) of the Act.

[11. The Renedy

Havi ng found that Respondent has engaged in certain
unfair |abor practices within the neaning of Sections 1153(a),
(c) and (d) of the Act, | shall recommend that they cease and
desist therefromand take certain affirmati ve acti on desi gned
to effectuate policies of the Act.
Havi ng found that Respondent unlawful |y di scharged
Heriberto Slva, | recommend that Respondent be ordered to of fer
himfull reinstatenent to his forner job to cormence at the start
of the 1978-1979 | ettuce season, such offer to be in the form
of aletter sent to M. Slva wthin 2G days of the issuance
of this decision. | shall further recommend that Respondent
nake whol e Heriberto S lva for any | osses he nay have incurred as the
result of its discrimnatory actions agai nst hi mby paynent to himof a
sumof noney equal to the wages he woul d have earned
fromthe date of his discharge to the date he is reinstated | ess

his net earnings, together wth interest thereon in accordance

wth the formula used in Sunnyside Nurseries, Inc., ALRB No. 42
(1977).

In order to renedy nore fully Respondent's unl awf ul
conduct, | shall recommend that Respondent nake known to its

enpl oyees enpl oyed for the 1977-1978 | ettuce season and to its
enpl oyees who are enpl oyed during the 1978-1979 | ettuce season

that it has been found in violation of the Act, that it has been
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ordered to nake Heriberto Slva whole for wage | osses resul ting
fromits unlawful acts, and that it has been ordered to cease
violating the Act and not to engage in future violations.

The General Gounsel requests that Respondent require
awitten apol ogy be provided to Heriberto Slva. | deemit
to be inappropriate to nake such a recommendat i on.

Woon the basis of the entire record, the findings of
fact and conclusions of |law, and pursuant to Section 1160. 3 of

the Act, | hereby issue the follow ng recomendati ons:

CROER

Respondent, the officers, agents and supervi sors, and
representatives shall:
(1) Gease and desist from

(a) DO scouragi ng menbership of any of its
enpl oyees in the Lhited FarmWrkers of Anerica, AFL-A O
by di scharging or in any other nanner discrimnating agai nst
individuals in regard to hire or tenure of enpl oynent or
any termor condition of enpl oynent, except as authori zed
In Section 1153(c) of the Act.

(b) D scharging or otherw se discrimnating
agai nst any of its enpl oyees because that person has filed
charges wth or given testinony before the Board.

(c) In any other manner interfering wth,

restraining, or coercing enpl oyees in the exercise of self-
organi zation to form join or assist |abor organizations,

to bargain col |l ectively through representatives of their
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own choosing, and to engage in other concerted activities, for the
pur pose of collective bargaining or other nutual aid or protection, or
torefrain fromany and all such activities except to the extent that
such right nay be affected by an agreenent requiring nmenbership in a
| abor organi zation as a condition of continued enpl oynent as
authorized in Section 1153(c) of the Act.
(2) Take the followng affirmative action which is

deened necessary to effectuate the policies of the Act.

(a) dfer Herberto Slva imedi ate and full reinstatenent
to his fornmer or substantially equival ent job and nake hi mwhol e for
any | osses he may have suffered as a result of his termnation both in
the manner described above in the section entitled "The Renedy"

(b) Preserve and nake available to the Board
and its agents, upon request, for examnation and copying all
payrol | records, social security paynent records, tine cards,
personnel records and reports and other records necessary to
ascertai n the back pay due.

(c) Mil to each enpl oyee enpl oyed during the 1977-

1978 | ettuce season copi es of the Notice attached in English and
Spani sh hereto to that person's |ast known address on file with
Respondent or at any current address furni shed Respondent by the
General (ounsel or Charging Party.

(d) Post copies of the attached notice at tinmes and places to
be determned by the regional director in appropriate |anguages.

Respondent shal | exercise due care to
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repl ace any noti ce which has been altered, defaced or renoved.

(e) Avrepresentati ve of Respondent or a Board agent
shal | read the attached notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at such tinmes and pl aces are are specified by
the regional director Follow ng the reading, the Board agent shall
be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concer ni ng
the notice or their rights under the Act. The regional director
shall determne a reasonable rate of conpensation to be paid by
Respondent to all non-hourly wage enpl oyees to conpensate themfor
tine lost at this reading and questi on and answer peri od.

(f) MNotify the regional director within twenty (20)
days fromreceipt of a copy of this Decision of steps Respondent
has taken to conply therewith, and to continue to report
periodically thereafter until full conplaince is achieved.

(g0 Copies of the Notice attached hereto shall be
furni shed Respondent for distribution and posting in. the

appropri ate | anguage by the regional director.

DATED \ \ <
e T T A
NN
PALL D QUW NGS
Admnistrati ve Law G fi cer
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NOT CE TO BEMPLOYEES

After a hearing, during which all parties pre-
sented evidence, an admnistrative Law Gfice of the Agricul -
tural Labor Relations Board has found that we have engaged in
violations of the Agricultural Labor Relations Act and has
ordered us to notify all persons enpl oyed during the 1977-1978
| ettuce season by us and all persons enpl oyed during the
1978- 1979 | ettuce season that we w Il renedy these violations,
and that we will respect the rights of all our enployees in the

future. Therefore, we are nowtelling each of you:
1. V¢ will reinstate Heriberto Slva to his forner

job and give hi mback pay for any |osses that he had while he

was of f wor k.

2. V¢ wll not discharge or otherw se discrimnate
agai nst any of our enpl oyees because they have filed charges
or given testinony under the Agricultural Labor Relations Act.

3. Each of our enployees is free to support, becone
or renain a nenber of the Whited FarmVWrkers of America, or
any other union. Qur enpl oyees nmay wear union buttons, pass
out and sign union authorization cards or engage in other organi-
zational efforts including passing out literature or talking
to their fellow enpl oyees about any union of their choice pro-
vided this is not done at tines or in a nanner which interferes

w th the enpl oyee doing the job for which he has been hired. Ve

w Il not discharge, lay off, change the working conditions of
1



or in any other manner interfere wth the right of our enpl oyees to
engage in these and other activities which are guaranteed themby the

Agricultural Labor Relations Act.

S gned:
MARTCR  BROTHERS Dl STR BUTCRS

By

(Title)

DATED
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